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PREFACE. 


The  work  here  submitted  to  the  profession,  contains  a  selectioii 
of  precedents  of  declarations  in  all  the  most  usual  forms  of  action) 
which  have  generally  been  adopted  in  practice  in  the  New  Eng*- 
land  states.  A  large  part  of  these  forms  have  already  appeared 
before  the  public,  in  the  first  edition  of  a  work  entitled  American 
Precedents  of  DeclabItions,  and  have  received  the  sanction 
and  approbation  of  the  sages  of  the  law.  The  rest  have  been  se* 
lected  from  the  best  authorities,  and  ate  designed  to  supply  those 
forms  which  are  wanting  in  that  work. 

Tlie  American  Precedents  of  Declarations  is  a  publication  so 
well  known,  that  any  remarks  in  relation  to  its  merits  would  seem 
superfluous.  Few,  however,  are  acquainted  with  its  origin.  It  was 
compiled  by  Benoni  Perham,  Esq.  now  deceased,  then  a  student 
at  law,  and  near  the  termination  of  his  studies  in  the  office  of  the 
late  Joseph  Perkins,  Esq.  assisted  by  a  gentleman  now  of  high  offi* 
cial  standing,  but  at  that  time  just  commencing  the  practice  of  his 
profession.  By  this  gentleman  a  large  part  of  the  forms  were  col* 
lected  and  prepared,  and  the  whole  work  was  carefully  examined 
and  revised  gratuitously,  for  the  benefit  of  Mr.  Perham.  The  pre* 
dedents,  collected  in  that  work,  were  almost  wholly  transcribed 
from  manuscript  fcnrms,  which,  in  the  language  of  the  preface  to  the 
first  edition,  *^  have  been  preserved  with  veneration,  and  collected 
with  fidelity  by  the  first  ornaments  of  the  bench  and  forum  in  our 
own  and  adjoining  states.^^  The  Introduction  to  that  work  is  in  ev- 
ery respect  worthy  of  the  hand  of  its  author,  and  probably  at  first 
was  intended  as  a  portion  of  the  large  and  valuable  Abridgment 
and  Digest  of  American  Law,  with  which  he  has  lately  favored  the 
profession.  It  was  thought  best,  however,  to  omit  it  in  the  present 
work,  and,  to  substitute  another,  which,  however  inferior  in  every 
other  respect,  might  be  of  a  more  practical  nature. 

The  following  collection  at  first  was  merely  intended  as  another 
edition  of  the  American  Precedents,  but,  considering  the  number  of 
editions  of  that  work,  and  the  difierent  editors  who  have  been  eon- 
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cerned  in  them  ;  and  entertaining  a  wish  to  prevent  a  confusion  of 
works,  titles,  editions  and  editors,' the  present  editor  thought  best  to 
bestow  a  new  title  ^on  this  work,  to  which  its  new  arrangement  of 
materials,  as  well  as  the  large  quantity  of  additional  matter  contain- 
ed in  it,  which  has  doubled  its  original  size,  well  entitles  it. 

The  additions  to  this  work  consist,  1.  Of  a  number  of  valuable 
forms,  selected,  partly  from  manuscripts  prepared  under  the  direc* 
tion  of  Judge  Story,  partly  from  approved  draughts  of  distinguished 
pleaders  found  on  the  records ;  the  rest  from  the  best  English 
authorities :  2.  Of  notes  marked  (MSS.)  which  are  taken  from 
the  same  manuscripts :  3.  Of  a  new  general  Introduction  to  the 
whole  work :  4.  Of  a  concise  Introduction  to  each  form  of  action  ; 
and  5.  Of  annotations  introduced  occasionally  throughout  the  work 
without  any  distinguishing  mark.  For  the  three  last  numbers,  vix, 
the  general  Introduction  to  the  whole  work,  the  introduction  to 
each  form  of  action,  and  the  annotations,  and  a  few  original 
draughts  of  comparatively  small  importance,  amounting  in  the  whole 
to  about  150  pages  closely  printed,  the  present  editor  is  alone  re- 
sponsible. 

In  the  general  Introduction,  as  well  as  m  the  introductory  re- 
marks to  each  form  of  action,  and  in  the  annotations  throughout  the 
whole,  which  he  has  generally  inserted  in  immediate  connexion  with 
the  forms  to  which  they  relate,  the  present  editor^s  aim  has  been  to 
make  the  work  as  useful  as  possible.  For  this  purpose  he  has  oAen 
omitted  such  matters  as  every  professional  gentleman  is  necessarily 
presumed  to  be  acquainted  with,  and  with  which  much  space  is  not 
infrequently  occupied  in  works  of  practice.  By  adopting  this 
course,  he  thus  gains  room  for  other  things  less  obvious,  and,  if  not 
of  such  general  application,  at  least  not  so  commonly  known,  nor 
so  readily  obtained. 

It  would  have  been  his  utmost  ambition  to  make  the  work  a  man- 
ual of  safe  practice,  but  this  object  is  attainable  only  in  a  moderate 
degree.  For  the  passing  of  general  laws  with  a  view  merely  to 
particular  occasions,  purposes,  and  persons,  without  duly  consider- 
ing what  the  operation  may  be  on  the  public  at  large,  or  how  far 
such  new  laws  may  trench  upon  or  deform  the  whole  system  of  the 
common  or  previous  law  ;  the  desire,  which  many  judges  on  their 
first  appointment  seem  to  have  to  break  through  the  trammels  of 
former  decisions,  by  which  in  their  practice  at  the  bar  they  had 
found  themselves  shackled,  and  perhaps  considered  their  clients  ag- 
grieved; the  wavering  and  uncertainty,  which  occasionally  seems 
to  affect  the  most  able  and  discerning  judges  in  determining,  from 
M  comparison  of  the  ill  effects  in  either  case,  whether  at  once  to 
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ovemile  an  inconvenient  decision,  or,  by  suffering  a  long  continued 
error  to  be  matured  into  right,  to  yield  to  its  authority,  and  thus 
give  their  own  sanction  to  its  injustice  or  impolicy ;  the  influx  of 
felse  opinions,  from  which  the  law  is  not  exempt  any  more  than  re* 
ligion  or  philosophy  ;  the  progress  of  society,  whether  to  or  from  its 
zenith,  occasioning  new  relations  of  individual  or  political  inter* 
course,  and  consequently  requiring  new  regulations;  in  an  especial 
manner  in  our  own  state,  the  gradual  introduction  of  equity  into 
our  municipal  law,  in  portions  not  well  defined  and  incoherent,  by 
laws  enacted  from  time  to  time,  and  perhaps  su^ested  by  particu- 
lar emergencies,  so  that  the  whole  system  has  become  like  the  coat 
of  the  patriarch^s  son,  and  if  regularity  had  not  been  wanting,  might 
well  be  entitled  to  the  denomination  of  the  law  and  Court  of  Ex- 
chequer, has  for  a  long  time  kept,  and  probable  will  always 
to  a  certain  extent,  keep  the  law  in  a  state  of  continual  flux  and 
change. 

It  is  from  this  uncertainty  and  instability  of  the  law,  that  the'  dif- 
ficulty arises,  which  is  so  often  seen,  of  ascertaining,  d  priori^  the 
result  of  any  law  case,  where  able  counsel  are  employed,  and 
which  is  sometimes  so  great,  that  little  more  than  mere  conjecture 
can  be  hazarded  in  relation  to  it ;  and  hence,  too,  there  can  be  no 
decision  of  any  question,  whichwill  probably  arise  hereafter  among 
men  eminent  in  the  profession,  but  which  may  be  justified  by  au- 
thority, sanctioned  by  precedent,  or  at  least  grounded  on  analogy. 

From  these  evils,  the  imperfection  of  our  legislative  system,  how- 
ever admirable  in  some  respects,  affords  no  hopes  of  deliverance  ; 
and  a  mitigation  of  them  can  only  be  hoped  from  the  wisdom  and 
prudence  of  those,  who  preside  in  the  courts.  And  while  the 
benches  of  our  Supreme  Judicial  Court,  and  Court  of  Common 
Pleas  are  filled,  as  now,  with  men  of  the  highest  respectability  for 
religion,  learning,  and  probity,  reliance  may  safely  be  placed  on 
them  for  that  purpose,  and  justice  in  the  abstract,  without  doubt, 
will  be  administered  to  all,  without  distinction,  as  far  as  the  compli- 
ance with  indispensable  forms  will  permit  But  if  hereafter,  by 
injudicious  appointments,  men  of  a  different  character  should  ob- 
tain possession  of  these  honorable  stations,  it  will  be  found,  that  a 
test  is  wanting  of  the  proper  discharge  of  judicial  duty,  and  that 
oflicial  delinquency  is  perfectly  consistent  with  the  absence  of  paoof 
of  palpable  corruption,  and  that  a  most  unjust  decision  may  be 
sustained  and  justified,  by  plausible  deductions  of  reason,  from  ex- 
pediency, analogy  and  precedent. 

But  in  the  present  work  there  are  other  souroes  of  imperfection 
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of  a  personal  nature,  for  which  apology  would  be  useless  and  inef- 
fectual, since,  in  the  words  of  the  wise  man,  *^what  is  wanting 
cannot  be  numbered;^'  and  the  editor  would  have  made  it  more 
useful  if  he  could.  — 

The  author  thinks  he  cannot  conclude  this  preface  better  than 
by  reciting  the  following  case,  which,  as  relating  to  the  official  con* 
duct  of  one  of  the  greatest  judges  that  ever  sat  on  the  King's  Bench, 
cannot  fail  to  give  rise,  in  the  mind  of  the  discerning  reader,  to  many 
interesting  reflections.  ' 

In  the  month  of  November,  1768,  a  woman  having  appeared 
before  two  of  his  majesty's  justices  of  the  peace,  to  swear  a  child 
against  the  secretary  to  Ck>unt  Bruhl,  the  Sason  minister,  the  Count 
interfered,  and  the  justices  were  afraid  to  proceed.  The  woman 
applied  to  Sir  Fletcher  Norton,  who  advised  that  a  motion  should  be 
made  in  the  Court  of  King's  Bench,  for  a  peremptory  mandamus  to 
the  justices  to  proceed  in  that^Zio^iofi.  The  motion  was  according* 
ly  made  by  Mr.  Mansfield. 

The  Lord  Chief  Justice  Mansfield  received  it  with  marks  of  an* 
ger  and  surprise ;  he  said  he  did  not  understand  what  was  meant  by 
such  collusive  motions,  unless  it  was  to  draw  from  that  court  an 
opinion  upon  the  privileges  of  foreign  ministers,  which  they  had  no 
right  to  meddle  with ;  that  the  motion  was  absolutely  improper ; 
that  he  wondered  who  advised  it,  and  that  he  certainly  should  not 
grant  the  mandamus. 

Sir  Fletcher  Norton  then  got  up,  and  said  that  the  party  was  his 
client ;  that  his  majesty's  subjects,  when  injured,  had  a  right  to  re- 
dress somewhere  or  other ;  and  that  he  knew  of  no  place  where  such 
redress  could  be  legally  applied  for  or  obtained,  but  in  the  Court  of 
King's  Bench ;  that  therefore  he  had  advised  the  motion. 

Lord  Mansfield,  upon  this,  began  to  flourish,  in  his  usual  style, 
upon  the  sacred  privileges  of  ambassadors,  the  law  of  nations,  6zc, 
6sc.,  repeated  something  about  collusive  motions,  and  took  notice 
that  the  application  for  redress  ought  regularly  to  have  been  made 
to  Count  Bruhl,  or  to  his  majesty's  attorney  general. 

Mr.  Justice  Aston  said,  deliberately,  that  he  agreed  entirely  with 
the  Lord  Chief  Justice,  and  that  the  motion  ought  not  to  be  granted. 

Sir  Fletcher  Norton  then  said,  that  adev  he  had  declared  himself 
the^dviser  of  the  motion,  he  did  not  expect  to  have  heard  it  again 
called  collusive ;  that  he  despised  and  abhorred  all  ideas  of  collusion 
as  much  as  any  man  in  that  court ;  tliat  it  was  the  first  time,  and 
he  hoped  it  would  be  the  last,  that  he  should  hear  the  Court  of 
King's  Bench  refer  an  injured  subject  of  England  to  a  foreign  mtn* 
tt<er  or  to  an  attomejf  general  for  redress ;  that  the  laws  of  this 
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country  had  not  leA  hb  auyesty^s  subjects,  complaiDing  of  injuiy, 
without  a  legal  aod  certain  protection ;  that  their  claim  was  a  claim 
of  rights  upon  which  the  Court  of  King^s  Bench  had  full  authority 
to  inquire,  and  mutt  determine ;  that  if  his  clients  were  injured, 
he  should  always  bring  them  to  that  court  for  redress,  let  who 
would  have  committed  the  injury,  and  he  would  take  care  that  that 
court  should  do  them  justice ;  that  his  motion  was  proper  and  shauU 
wot  be  withdrawn. 

Judge  Yates  then  said,  that  the  reasons  offered  by  Sir  Fletcher 
Norton  had  clearly  conyinced  him ;  that  he  had  not  the  least  doubt 
of  the  authority  of  the  court  to  protect  his  majesty's  subjects ;  and 
that,  for  his  part,  he  should  never  refer  them  either  to  a  foreign 
minister,  or  to  an  officer  of  the  crown ;  that  he  thought  the  motion 
perfectly  regular,  and  that  it  ought  to  be  granted. 

Judge  Aston  then  began  to  recant.  He  said,  that  he  was  always 
glad  to  be  convinced  of  a  mistake,  and  happy  in  having  an  early 
opportunity  of  acknowledging  it ;  that  from  what  his  brother  Tates 
and  Sir  Fletcher  Norton  had  said,  he  saw  clearly  that  his  first  opin- 
ion had  been  erroneous,  and  that  he  agreed  the  motion  ought  to  be 
granted. 

Lord  Mansfield  then,  in  great  confusion,  said  that  he  should  take 
time  to  consider  of  it  To  this  Sir  Fletcher  Norton  replied,  that  as 
two  of  the  three  judges  were  of  the  same  opinion,  the  motion  miwf 
be  granted ;  but  that,  for  his  part,  if  his  lordship  wanted  any  time 
to  consider,  whether,  when  a  subject  applied  to  the  Court  of  King^ 
Bench  for  redress,  he  was  or  was  not  to  be  referred  to  a  foreign 
minister  or  to  an  attorney  general,  he  had  no  objection  to  allowing 
him  all  the  time  he  wanted. 


Thb  compiler  avails  himself  of  the  opportunity,  afforded  by  a 
call  for  another  edition  of  this  woric,  to  improve  it  by  the  addition 
of  new  and  valuable  matter,  and  the  retrenchment  of  what  might 
best  be  spared.  In  this  way,  he  hopes  to  increase  its  utility,  with- 
out much  increasing  its  size.  For  this  purpose,  the  whole  work 
has  been  carefully  revised,  the  general  Introduction  written  over 
again,  and  a  great  number  of  points  of  practice,  decided  since  the 
last  edition,  interwoven  among  the  forms.  The  Precedents  have 
been  left  without  altemtion.  To  attempt  to  alter  them,  to  make 
them  conform  to  the  modificatious  introduced  by  the  Revised  Stat- 
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uteSt  ¥rould  weaken  their  authority,  aa  by  so  doiog,  they  would 
lose  the  sanction  of  the  names  of  the  eminent  counsel  by  whom 
they  were  originally  draughted.  The  annotations,  however,  give 
notice  of  these  modifications,  and  suggest  the  alterations,  which 
•the  young  practitioner  may  find  it  expedient  to  adopt  These 
changes  are  not  so  numerous,  as  might  reasonably  have  been  ap- 
prehended. Because  the  Revised  Statutes,  though  occasionally  in- 
troducing important  changes  in  the  law,  for  the  most  part  were  in- 
tended merely  to  simplify  the  law,  by  collecting,  arranging,  con- 
densing and  reducing  to  a  systematic  code,  the  various  provisions 
and  enactments,  which  otherwise,  are  only  to  be  found  dispersed, 
here  and  there,  through  the  statutes  of  many  previous  years.  Be- 
sides, it  cannot  be  dissembled,  that,  judging  from  the  past,  it  waa 
impoesible  to  have  any  implicit  confidence,  that  those  changes  in 
the  law,  however  specious  they  might  be  in  appearance,  would  be 
<tf  any  long  continuance. 

The  advantage  to  be  derived  from  a  revision  of  the  statutes  in  the 
manner  referred  to,  is,  that  they  are  reduced  within  a  reasonable  com- 
pass, and  thus  brought  within  the  reach  of  the  general  reader.  But 
great  benefits  are  often  accompanied  with  some  serious  disadvantages, 
and  this  case  seems  to  furnish  no  exception  to  this  general  remark. 
Before  the  Revised  Statutes,  the  law,  consisting  of  the  statutes  then 
in  force,  and  the  decisions  grounded  on  them,  constituted  one  great 
and  tolerably  harmonbus  system,  which,  though  too  large  to  be 
within  the  grasp  of  any  other  than  professional  studmits,  afforded  to 
a  certain  limited  extmt,  to  parties  contending  in  law,  sufficient 
rules,  by  which  they  might  generally  arrive  at  a  probable  conjec- 
ture, as  to  the  extent  of  their  legal  rights,  and  Aimish  their  legal 
advisers  grounds,  on  which  to  anticipate  the  result  of  any  suit, 
which  they  might  be  compelled  to  institute,  to  settle  or  assert  those 
rights.  But  the  Revised  Statutes,  having  repealed  all  those  stat- 
utes, on  which  the  learned  opinions  of  the  courts  were  grounded, 
have  absolutely  shaken  to  the  foundation  the  whole  system  of  law 
previously  existing.  It  is  true,  that,  in  most  cases,  the  Legislature 
merely  intended  to  condense,  arrange,  and  re-enact  those  statutes, 
which  they  repealed  ;  and  for  the  sake  of  the  argument,  it  may  be 
admitted,  that  all  the  modifications  introduced  by  the  Revised  Code, . 
are,  in  the  highest  degree  politic  and  salutary ;  yet,  in  cases  where 
it  may  be  considered  somewhat  doubtful,  whether  the  Legislature 
intended  to  alter  the  law  or  not,  as  well  as  in  cases  where  it 
seems  tolerably  clear  they  did  not  intend  any  alteration,  by  altering 
the  phraseology  of  the  repealed  statutes,  which  they  intended  sub- 
stantially to  re^nact,  they  have   weakened,  if  not  destroyed  the 
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authority  of  many  cases  under  those  repealed  statutes,  which  hare 
employed  the  abilities  and  learning  of  the  ablest  judges  on  the 
bench  of  the  S.  J.  Court  for  the  last  forty  years,  to  determine.  It 
is  no  satisfactory  answer,  that,  by  re-enacting  the  provisions  of  the 
repealed  statutes,  in  other  phraseology,  the  Legislature  have  left 
the  law,  in  those  cases,  as  it  was  before,  and  consequently  intended, 
that  the  cases  under  the  former  statutes,  should  retain  the  same  au- 
thority, as  before  the  repeal.  Such  a  proposition  may  afford  ground 
for  argument,  but  until  it  it  is  sanctioned  by  a  judicial  decision,  seems 
entitled  to  no  higher  respect.  In  every  single  case,  of  a  re-enact- 
ment of  the  provisions  of  a  repealed  statute,  where  the  slightest 
alteration  is  made  either  in  the  phraseology,  or  the  context,  before 
any  respect  can  be  paid  to  the  decisions  made  under  the  repealed 
statute,  for  the  purpose  of  showing  by  analogy,  the  construction^' 
that  ought  to  be  given  to  the  Revised  Statutes,  on  the  same  sub- 
jects, the  first  question  must  always  be  to  settle  whether  the  Legis- 
lature intended  to  alter  the  law ;  if  so,  to  what  extent  ?  if  they 
did  not  intend  to  alter  the  law,  why  did  they  change  the  phraseol-' 
ogy  ?  Did  they  mean  to  leave  the  express  provisions  of  the  law, 
precisely  as  they  were  expressed  in  the  former  law,  but  by  altering 
the  phraseology,  did  they  or  did  they  not  mean  to  negative  the  coii- 
stTuetion^  which  the  court  had  given  in  some  particular  cases» 
grounded  merely  on  the  peculiarity  of  the  phraseology  of  the  form- 
er statutes,  and  which  construction  the  court  bad  regarded  as  a 
necessary  implication  ?  Until  this  doubt  is  solved,  and  it  seems  a 
reasonable  one,  and  one  which  may  arise  in  many  coses,  an  air  of 
uncertainty  is  thrown  over  the  law  ;  the  authority  of  adjudged  cases 
is  greatly  weakened ;  and  the  labor  of  the  advocate  and  the 
counselor  is  doubled,  to  settle  in  his  own  mind,  what  the  law  is,  in 
cases  not  falling  within  the  plain  and  express  language  of  the  fie- 
Tiaed  Statutes.  The  stately  and  venerable  fabric  of  the  law,  which 
has  been  so  many  years  in  building,  is  thus  shaken  to  its  founda- 
tion^  as  if  by  an  earthquake ;  and  though  externally  it  may  retain  its 
former  beauty  and  magnificence,  yet  we  have  lost  our  confidence  in 
its  durability  and  strength.  We  know  not,  whether  it  may  -not 
have  flaws  in  it,  and  instead  of  being  the  mansion  of  truth  and  cer- 
tainty, we  cannot  tell  whether  it  may  not,  from  time  to  time,  fall 
piecemeal  and  destroy  the  rights  of  those  unhappy  persons,  who 
are  compelled  to  rely  upon  it  for  the  protection  and  enforcement  of 
them. 

Further,  the  cases,  which  were  decided  under  some  of  the  pro- 
TisHJDB  of  the  repealed  statutes,  were  so  decided  aAer  solemn  atgii- 
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ment,  in  important  trials  before  learned  and  prudent  judges,  whose 
deliberate  opinions  are  carefully  and  faithfully  reported.  The 
grounds  of  those  decisions  therefore  appear  at  length,  and  the  at- 
tentive reader  may  readily  discern,  how  far  each  decision  may  se- 
curely be  relied  upon,  as  a  guide,  in  cases  more  or  less  analogous, 
arising  under  the  Revised  Statutes.  But,  when  by  the  operation 
of  these  Revised  Statutes,  the  provision  of  the  repealed  statutes,  on 
^hich  any  such  solemn  decision  was  grounded,  is  taken  away, 
though  intended  to  be  re-enacted  in  substance,  those  decisions  be- 
come almost  a  mere  tubula  rasa^  and  the  Courts  must  go  through 
the  same  toils  and  lucubrations  again,  to  ascertain,  if  their  former 
decisions  can  be  sufiered  to  stand  without  destroying  the  harmony 
and  symmetry  of  the  new  system  of  law,  intended  to  be  established 
under  the  Revised  Statutes. 

But,  it  may  be  replied,  that  the  Commissioners  have  annexed  to 
the  alterations,  which  they  recommended  to  be  made,  in  those  stat- 
utes, which  they  have  revised,  a  series  of  annotations,  by  way  of 
running  commentary,  in  which  the  reason  of  the  alterations,  which 
they  recommend,  and  consequently  the  limits  to  which  they  may 
fairly  be  extended,  by  construction,  manifestly  appear,  and  that  the 
Legislature,  by  the  adoption  of  those  alterations,  have  sanctioned 
the  policy  upon  which  they  are  founded,  as  well  as  the  construc- 
tion which  the  commissioners  intended    should    be   given  to   the 
clauses  in  which  such  alterations  are  contained.    But,  as  the  Leg- 
islature did  not  always  agree  in  opinion  with  the  commissioners,  as 
obviously  appears,  because  they  did  not  adopt  all    the  alterations 
which  the  commissioners  recommended,  it  is  possible,  they  may 
have  adopted  some  few  of  those  alterations,  with  views  in   some 
measure  different  from  those  of  the  commissioners ;  the  reason  of 
those  regulations,  introduced  originally  by  the  Revised  Statutes, 
cannot  therefore  always  be  known  with  such  certainty,  as  to  make 
the  commentary  of  the  commissioners  of  equal  authority  with  cases 
adjudged  under  those  statutes  by  the  Supreme  Judicial  Court,  and 
reported  by  able  reporters.      But,  besides,  the  commentary  of  the 
commissioners  does  not  appear  in  the  ordinary  edition  of  the  Re- 
vised Statutes,  neither,  if  it  did,  is  it  within  the  power  of  the  Leg- 
islature itself,  to  give  the  sanction  of  authority  to  those  annotations, 
unless  by  embodying  them  in  the  positive  enactments  of  the  statutes. 

Thus  it  b  apparent,  that  the  repeal  of  those  statutes,  on  which 
many  of  the  decisions  of  the  last  forty  years  are  based,  in  some 
meosure  uttsettles  those  decisions,  amd  weakens  the  retiaace  which 
odierwiae  might  have  been  safely  placed  on  the  reports  of  these 
cases*    Its  operatioQ  may  be  aaaimilated  to  that  of  opening  a  set- 
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tied  account  in  Probate  or  Chancery,  where  every  thing  is  again 
thrown  open  to  exception,  and  where  nothing  can  be  finally  settled 
hot  by  a  new  decree,  after  re-hearing.  It  fdlows,  that  these  learn- 
ed reports,  in  a  certain  degree,  lose  their  authority  and  beconoe  mere 
gioands  of  argument.  Yet  the  beautiful  system,  as  remodeled  in 
the  Beviaed  Statutes,  and  arranged  in  a  style  of  elegance  and  logi- 
cal prec»ion,  worthy  of  the  learned  and  accomplished  commission- 
ers, having  its  true  construction  gradually  settled  by  the  judges, 
who  BOW  grace  our  highest  judicial  tribunals,  would,  after  the  lapse 
of  a  few  years,  have  resumed  its  former  extensive  and  well  ascer* 
tained  application  to  every  transaction,  arising  in  the  intercourse 
among  the  members  of  society ;  but  that  just  apprehensions  may: 
well  be  entertained,  that  before  these  years  will  have  elapsed,  one 
half  at  least,  of  this  beautiful  edifice  may  be  torn  down,  and  its 
place  supplied  by  imaginary  improvements  of  a  newer  fashion,  but 
equally  out  of  harmony  with  the  principles  on  which  the  architec- 
ture of  the  original  building  was  established,  and  ill  adapted  to  the 
true  wants  of  society  and  the  exigencies  of  the  times. 

Let  the  careful  reader  look  at  the  act  of  Amendment  to  the  Re- 
vised Statutes  of  Maasachusetis,  passed  within  four  months  after 
the  Revised  Statutes  were  adopted  by  the  Legislature,  and  observe 
the  excessively  awkward  mode,  in  which  the  amendments,  whatever 
their  policy  may  be,  are  introduced,  and  in  which  fifteen  different 
chapters  of  the  Revised  Statutes  are  altered  or  amended ;  let  him 
look  at  various  chapters  of  the  Revised  Statutes  in  relation  to 
pleadings  in  various  actions  and  under  various  circumstances,  and 
then  torn  to  the  act  of  1836,  enacted  a  few  months  afterwards,  by 
which  special  pleading  is  wholly  abolished ;  let  him  look  at  the  chap- 
ter of  the  Revised  Statutes  regulating  the  commissions  of  executors 
and  administrators,  and  then  look  at  the  act  of  the  Legislature  re- 
pealing that  act  a  short  time  after ;  let  him  look  at  the  fluctuating 
policy  of  the  Legislature  with  regard  to  the  License  .Law,  the  laws 
relating  to  insolvent  debtors,  &c.,  &c.,  dsc. 

These  incessant  changes,  it  is  believed,  are  principally  owing  to 
ihe  House  of  Representatives,  the  mater  famtlias  of  the  common* 
wealth,  which,  though  graced  in  the  highest  degree  with  the  femi- 
nine accomplishments  of  eloquence,  activity  and  versatility,  can 
faardly  be  expected  to  be  found  equally  adorned  with  the  masculine 
virtues,  wisdom,  firmness,  stability  or  consistency ;  and  though  the 
Senate,  the  patm'  famUias^  may  naturally  be  supposed  to  possess 
these  latter  qualifications  in  a  high  degree,  yet,  in  accordance  with 
what  IS  reported  frequently  to  happen  in  New  England,  the  stronger 
judgment,  gives  the  reins  too  much  to  the  weaker ;  and  the  benev- 
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olent  governor,  the  avus^  though  intended  by  the  constitution  of  the 
commonwealth  to  be  a  counterpoise  to  the  influence  of  both  houses, 
at  least  within  certain  prescribed  limits,  rarely  possessing  sufficient 
moral  or  political  courage  to  oppose  the  inclination  of  the  two 
houses,  it  is  apprehended  too  often  approves  of  acts  of  a  bare  ma- 
jority of  both  houses,  without  any  better  reason,  than  because  they 
are  so ;  thus  compromising  his  dignity,  and  reducing  his  own  legiti- 
mate authority  to  a  zero.     Hinc  ilia  lachryma. 

But,  as  stability  in  the  laws  is  of  the  next  greatest  consequence 
to  their  wisdom  and  sound  policy,  it  would  be  better  for  the  Gover- 
nor never  to  consent  to  alter  any  law,  established  by  a  previous 
Legislature,  unless  the  repeal  should  be  sanctioned  by  two  thirds  of 
both  houses.  The  people  might  then  have  a  better  founded  confi- 
dence in  the  continuance  of  those  laws,  (once  called  perpetual, 
but  with  no  better  reason  than  because  they  were  perpetvudly 
changing)  which  are  to  regulate  their  dealings  with  each  other,  and 
no  longer  be  apprehensive,  that  laws  of  the  greatest  importance  on 
account  of  their  influence  on  society,  will  be  altered  even  before 
they  can  be  well  known  and  understood,  and  before  the  various 
dealings  and  operations,  commenced  under  them  can  be  completed. 
To  illustrate  :  —  Let  it  be  supposed  for  a  moment,  an  important  bill 
is  proposed,  and  aAer  due  deliberation,  is  adopted  by  a  small  ma- 
jority of  both  houses  of  the  Legislature,  and  is  approved  by  the 
Governor.  Suppose,  further,  that  the  minority  in  each  house,  on 
this  subject,  being  very  powerful  and  having  great  influence  with 
the  people  throughout  the  commonwealth,  succeed  in  their  attempts 
to  procure  the  return  of  representatives  and  senators,  who  are  se- 
lected for  the  express  purpose  of  endeavoring  to  procure  the  repeal 
of  the  law  in  question.  Suppose  that  a  bill  for  the  repeal  of  the 
law,  is  passed  by  a  small  majority  of  both  houses,  and  is  then  laid 
before  the  Governor  for  his  approbation ;  may  he  not  well  refuse 
to  approve  the  bill  on  account  of  the  following  objections ;  and  is 
there  any  thing  in  those  objections,  that  ought  to  make  him  reluc- 
tant to  have  them  entered  on  the  records  of  the  General  Court, 
e.  g.:  — 

**  The  views  of  the  Governor,  in  relation  to  the  expediency  of 
the  law,  the  repeal  of  which  is  the  object  of  the  act  laid  before 
him  by  the  Legislature  for  his  approbation,  not  being  materially 
changed  by  the  highly  interesting  debates  in  the  Senate  and  House 
of  Representatives,  he  is  constrained  to  withhold  his  approbation  of 
the  act  for  the  repeal  of  that  law.  When  the  law  referred  to,  at 
a  former  session  of  the  Legislature,  was  offered  to  him  for  his  appro- 
bation, he  did  not  consider  it  as  introducing  a  change  of  policy  of 


PREFACE.  xiii 

sufficient  importance  to  induce  him  to  make  any  olgection  to  its 
enactment.  He  was  therefore  willing  to  give  his  approbation  to 
the  declared  will  of  the  majority  of  both  houses  of  the  Legislature. 
But,  the  act  having  been  passed,  and  its  policy  being  thus  recog- 
nized, the  opinions  and  wishes  of  the  members  of  a  new  Legisla- 
ture, even  although  some  of  the  members  should  be  chosen  for  the 
express  purpose  of  endeavoring  to  procure  a  repeal  of  the  act  un- 
der consideration,  furnish  in  his  mind,  no  sufficient  counterpoise  to 
the  weight  of  opinion  of  the  former  Legislature,  to  turn  the  scale 
against  the  law.  For,  should  the  Governor  approve  of  the  repeal 
of  the  law,  merely  because  the  new  members  of  the  Legislature 
are  opposed  to  its  continuance,  those  of  the  members,  who  favor 
the  continuance  of  the  law,  by  using  more  strenuous  efforts,  at  the 
next  election,  may  prevail  on  the  people  to  select  members,  who 
shall  be  in  favor  of  its  re-enactment,  in  which  case,  a  regard  for 
consistency  will  compel  him  ag^n  to  approve  of  its  re-enactment. 
But,  from  such  wavering  and  vacillation  there  will  be  great  danger, 
not  only  that  the  Governor  may  lose  all  claim  to  personal  respect 
from  the  people,  as  having  no  settled  principles  or  opinions  of  his 
own,  bat  the  office  of  Governor  will  lose  its  constitutional  weight 
and  importance,  the  people  be  kept  in  a  state  of  continual  fer- 
mentation, through  the  organization  of  interested  factions,  and  the 
legislati(Mi  of  the  State  come  to  be  lightly  esteemed  among  those 
of  its  neighbors,  who  possess  more  wisdom  and  stability. 

**  Changing  the  laws,  therefore,  being  of  itself  an  evil,  he  is  un- 
willing to  approve  of  any  act,  which  tends  to  introduce  any  im- 
portant alteration  in  the  goneml  policy  of  the  State,  the  expediency 
of  which  alteration,  shall  not  have  received  the  sanction  of  two 
thirds  of  the  members  of  both  houses  ;  because,  in  his  mind,  the 
benefit  of  such  proposed  alteration  will  not  countervail  the  mis- 
takes which  may  arise  among  the  people,  while  the  law  is  new,  the 
want  of  public  confidence,  resulting  from  this  source,  the  disparag- 
ing opinion  of  mutability  and  instability,  *^  which  the  people  will  be 
apt  to  form  of  the  Greneral  Court,  and  the  loss  of  esteem  and  re* 
spect  among  the  neighboring  states  from  the  same  cause.'* 

It  is  to  the  wisdom  and  steadiness  of  our  Govemore,  for  the  time 
being,  therefore,  that  we  must  look,  for  a  reioedy  for  the  evil  just 
alluded  to,  i.  e.  instability  in  our  legislation;  and  their  sanction, 
like  a  balance  wheel  to  regulate  the  whole  machine  of  state,  was 
required  by  the  constitution  to  give  efficacy  to  our  laws.  Should 
diat  balance  wheel,  to  use  a  technical  but  barbarous  term  of  ma- 
chinists, be  found  to  wabble^  with  the  motion  of  the  other  wheelsy 
or  be  too  light  or  too  weak  to  afibrd  a  sufficient  check,  to  their 
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rapidity  or  unsteadbess,  the  motion  of  the  wholo  machine  must  be 
irregular  and  desaltory,  and  the  machine  itself  stop  or  run  down. 

But,  perhaps,  the  Governor  may  fear,  that  he  shall  become  un* 
popular,  if  he  should  withhold  his  approbation  from  the  acts  of  the 
Legislature.  He  may  have  some  ill  defined  apprehension,  that  he 
may  be  thought  to  set  himself  against  the  will  of  the  people,  if  he 
opposes  the  declared  will  of  a  majority  of  both  houses  of  the  Gen* 
eral  Coun.  But,  it  is  a  reflection  on  the  good  sense  of  the  people, 
to  suppose  there  can  be  any  rational  ground  for  such  an  appiehen* 
sion.  Whenever  the  public  good,  for  whatever  reason,  seems  to 
him,  to  require  him  to  withhold  his  approbation  from  an  act  of  the ' 
Legislature,  it  is  his  duty  to  withhold  it.  This  power  was  given  far 
the  express  purpose  of  being  a  check  on  the  proceedings  of  the 
Senate  and  House  of  Bepresentatives.  If  it  were  otherwise,  his 
office  would  become  a  mere  pageant,  and  he  himself  would  be  of 
no  more  real  utility  in  the  government  than  the  golden  image  of 
Nebuchadnezzar.  But,  in  fact,  the  members  of  the  Legislature 
have  no  juster  pretensions,  to  consider  themselves  as  the  organs  of 
the  people  to  express  their  will,  than  the  (Tovemor  has,  and  his 
acts  are  as  really,  the  acts  of  the  people,  as  theire  can  justly  pre- 
tend to  be.  They  are  chosen  by  the  people  to  legislate,  and  he  is 
elected  by  the  people,  to  check  their  legislation.  The  mistaken 
opinions,  which  appear  to  be  entertained  on  this  subject,  it  is  sup- 
posed, result  from  a  misapplication  of  the  analogy  existing  between 
our  government  and  that  of  Great  Britain.  But,  it  should  be  ob» 
served,  in  England,  the  King  is  an  hereditary  monarch,  with  limit- 
ed powers,  it  is  true,  but  the  people  can  neither  remove  him  nor 
change  the  succession  to  the  throne  without  a  political  revolution. 
In  this  Commonwealth,  the  Governor  is  a  chief  magistrate,  chosen 
annually  by  the  people,  for  his  reputation,  as  a  man  of  knowledge, 
wisdom,  experSence  and  ability.  The  Governor,  therefore,  being 
chosen  by  the  people,  is  a  popular  officer,  and  the  people  confide 
in  his  integrity  to  exert  his  abilities,  within  the  <M>nstitutional  lim- 
its, for  their  general  welfare.  Within  those  constitutional  limits,  his 
will  is  their  will. 

In  Englaod,  the  House  of  Lords  consists  of  an  heieditery  nobil- 
ity, wholly  irremovable  by  any  civil  action  of  the  people ;  they 
are  therefore  constitutionally  independent  of  the  people.  But,  in 
this  Commonwealth,  the  members  of  the  Senate  are  chosen  annu^ 
ally  by  the  people ;  they  are  therefore  servants  dependent  upon  the 
wik  of  the  people.  The  analogy  between  the  House  of  Lords  in 
Eng^nd«  and  the  Senate  in  this  Country,  in  tbb  respect,  is  there** 
fore  very  slight. 
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In  England,  the  members  of  the  House  of  Commons  are  chosen 
by  the  people ;  they  are  therefore,  in  England^  the  representatives 
of  the  people  in  a  peculiar  manner.  The  King  and  the  Peers  not 
being  elected  by  the  English  people,  have  not  the  same  title  to 
consider  themselves  in  this  light.  But,  in  this  Commonwealth,  the 
members  of  the  house  of  Representatives,  though  justly  consider- 
ing themselves,  as  holding  the  same  relation  to  the  Legislature^  that 
the  House  of  Commons  do  to  the  Pfeirliament  in  England,  yet  have 
not  the  slightest  reason  to  consider  themselves  as  peadiarlff  repre- 
senting the  people,  unless,  l^ing  younger,  more  numerous,  and  less 
select,  and  possessing  less  knowledge,  less  experience,  less  wisdom, 
less  consistency  lind  less  stability,  can  justly  authorize  them  to  claim 
an  exclusive  title  to  so  honorable  a  distinction.  For  the  Senate^ 
and  the  Governor,  are  equally  chosen  by  the  people,  and  in  the  se- 
lection of  candidates  to  fill  those  important  ofiices,  great  regard  is 
had  to  dignity  of  character,  experience,  prudence,  knowledge  and 
real  ability. 

But  if  the  number  of  the  House  of  Representatives  were  re- 
duced to  double  that  of  the  Senate ;  if  there  were  an  intermediate 
public  ofEkser  between  the  people  and  their  Legislators ;  if  it  were 
an  established  rule,  that  no  bill  to  repeal  a  law,  or  to  make  a  change 
in  the  policy  of  the  commonwealth,  shall  be  acted  upon  decisively, 
at  the  session  of  the  Legislature  at  which  it  is  presented  ;  if  a  mod- 
erate tax  of  ten  or  fifteen  dollars,  were  required  to  be  paid  into  the 
treasury  of  the  commonwealth,  before  the  reception  of  any  appli- 
cation to  the  Legislature,  for  the  passage  of  any  act  which  is  not  of 
a  public  nature ;  if  a  tax  of  one  per  cent  on  the  amount  of  pro- 
perty, which  every  or  any  corporation  tholX  hereafter  apply  for  leave 
to  bold,  were  to  be  laid,  upon  granting  that  leave  ;  the  good  citizens 
of  this  Commonwealth  might  entertain  a  reasonable  hope,  that  the 
turbulent  influence  of  petty  local  factions  would  cease ;  the  people 
DO  longer  be  overburthened  with  unnecessary  taxes,  the  sessions  of 
the  Legblature  being  reduced  b  continuance,  one  half  or  two  thirds ; 
an  end  be  put  to  hair-brained  and  ruinous  speculations,  and  conse- 
quently many  opportunities  for  the  practice  of  fraud  be  cut  off;  speth 
wlalions^  where  baits  are  laid  by  the  reckless  and  penniless  adven- 
turer, fi>r  the  avarice  or  simplicity  of  those  who  have  something  to 
lose,  and  where  consequently  success  may  possibly  enrich  the  adven- 
turer, but  where  the  failure  must  necessarily  impoverish  the  confid- 
ing lender ;  the  insolvent  debtor  no  longer  live  at  his  ease  on  con- 
cealed property,  while  the  creditor  sufiers  privations  for  want  of 
bb  just  due;  the  swarm  of  useless  stock  companies  (empty  bubbles) 
be  diminisiied  so  that  insolent  and  salaried  drones  may  no  longer  be 
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paid  for  mismanaging  and  wasting  the  capital  of  simple  and  un- 
suspecting stock  holders,  especially  widows  and  orphans,  and  per- 
sons under  guardianship ;  the  laws  acquire  a  reasonable  stability,  so 
as  to  be  known  and  observed  ;  and  this  enlightened  but  too  indul- 
gent government  be  respected  as  she  ought  to  be,  by  those,  who 
may  then  contemplate  the  intelligence,  good  order,  integrity  and 
prosperity  of  her  citizens. 

But  may  this  be  hoped  for  ?  Can  the  animal^  self  indulgence, 
give  way  to  the  intellectual  beings  self  restraint ;  can  men  relin- 
quish the  gratification  of  their  passions,  whether  avarice,  ambition, 
vanity,  &c.,  &c.,  in  compliance  with  the  dictates  of  their  true  inter- 
ests ?  It  may  be  insisted,  but  can  hardly  be  expected.  Nam  tm- 
pomhile  estj  ut  lapis  sursum  prcjectusy  deserat  naturafn  descendendi 
terram  versus^  neque^  si  millesies  millies  eum  sursum  prqjiciendo^ 
aliter  velis  assnefacere^  illud  efficere  poteris. 
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ing defendant's  appeal  on  the  former  suit ;  the  return  of  non 
est  inventus,  dcc«  ih. 

For  not  indemnifying  bail ;  by  administmtrix  of  surety  in  a  bond.  245 


12.  For  not  re-delivering  property,  &c. 

For  notsufiering  plaintiff  to  redeem  goods  pawned,  dsc.  2  counts.  245 

For  not  returning  a  note  delivered  into  the  hands  of  defend- 
ant for  safety,  2  counts.  247 

For  not  redelivering  a  bill  of  exchange,  left  for  accept- 
ance, 2  counts.  248 

For  not  renieiivering  butter,  deposited  with  defendant,  a 
wharfinger.  t^- 
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For  suflering  skina  to  be  negligently  destroyed  by  fire,  5  counts.  SS49 
For  not  re-delivering  a  note  nor  paying  for  the  same.  251 

13.  Fob  not  accbftino  and  patino  for  goods  AOcosDiifo  to  con- 
tract. 

For  not  accepting  a  watch  made  for  defendant,  and  paying 
for  the  same.  251 

For  not  accepting  residue  of  barley  sold  to  defenflant,  dns.  252 

For  not  accepting  opium  sold  and  paying  for  the  same.  253 

For  not  accepting  hops,  and  paying  for  the  same  ;  to  be  deliv- 
ered at  a  certain  day,  hour,  and  place,  earnest  being  paid.       255 

For  not  accepting  hops  and  paying  for  the  same ;  to  be  deliv- 
ered at  a  certain  day  and  place,  earnest  being  paid.  ih. 

For  not  accepting  tow  and  paying  for  the  same  at  a  place 
certain,  2  counts.  256 

For  not  accepting  hops,  and  paying  for  the  same  ;  earnest 
being  paid,  6ec.  and  subject  to  be  vacated.  257 

Factor  v.  Principal,  for  not  accepting  goods  bought,  and  pay- 
ing for  the  same.  258 

For  not  accepting  and  paying  for  cotton  imported.  259 

For  not  fetching  and  carrying  away  cord-wood  and  paying 
for  the  same ;  by  surviving  partners.  ih. 

For  not  accepting  and  taking  away  a  rick  of  nre-gniss,  to  be 
delivered  at  a  certain  place,  earnest  being  paid.  260 

For  not  taking  away  beans  sold  to  be  delivered  on  request 
and  paid  for  at  a  day  certain,  earnest  being  paid.  261 

For  not  fetching  away  ashes  sold  to  defendant,  to  be  delivered 
from  time  to  time  when  made.  262 

14.  Against  Carriers. 

Consignor  o.  Carrier,  for  negligence  in  the  carriage  of  goods, 

dec.,  2  cqunts.  262 

Carrier  o.  Porter,  for  negligently  losing  goods,  which  carrier 
was  obliged  to  pay  for,  2  counts.  264 

Against  the  proprietor  of  a  stage  coach,  for  not  cariying  the 
plaintiff  the  whole  of  his  journey.  265 

By  Bailee  against  Carrier  for  negligence  in  the  carriage  of 
goods  whereby  they  were  lost.  266 

Against  proprietor  of  a  stage  coach,  by  passenger,  for  loss  of 
luggage.  ti. 

Against  a  water  carrier,  for  negligently  carrying  goods  where- 
by they  were  lost.  267 

Against  a  water  carrier,  for  not  delivering  gooda  268 

For  not  delivering  money  to  a  third  person  according  to  pro- 
mise; special  damage.  t6. 


15.  For  not  accounting  for  goods;  in  nature  op  account. 

For  not  accounting  for  proceeds  of  fish,  delivered  to  be  trans- 
ported and  sold.  268 

Against  surviving  bailiff,  fornot  rendering  an  account  of  mer^ 
chandise  delivered  to  be  disposed  of,  £c.  269 
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For  not  renderiiig  an  aocoont  of  goods  delivered  to  b^  sold  for 

plaintiff  ^8  advantage.  269 

For  not  accounting  with  plaintiff  for  the  profits  of  a  sum  of  mon« 

ey,  received  by  defendant  to  be  impnyred  for  the  use  of  the 

plaintiff  and  his  sister,  deceased,  dsc.  ib. 

For  not  accounting  with  plaintiff  for  his  share  of  fish,  received 

by  defendant,  to  make,  cure  and  sell  for  him,  6ee.  370 

For  not  accounting  with  plaintiff  for  the  share  of  fish  belonging 

to  hie  minor  son.  ib> 

For  not  transporting  and  delivering  goods,  laden  on  board  a  ves- 
sel of  which  defendants  were  owners.  271 
For  not  paying  over  to  the  plaintiff  the  proceeds  of  an  adven* 

ture,  delivered  to  defendant  on  half  profits.  t^. 

For  not  accounting  for  the  proceeds  of  an  adventure,  3  counts.    272 
Owners  v.  Master  of  ship,  for  neglect  in  disposing  of  their  cargo 

and  refusing  to  account,  and  waste  and  embezzlement,  dec.      27S 
Owner  v.  Master,  for  not  delivering  cargo  to  consignee,  dec.  and 

not  accounting.  275 

Owner  v.  Master,  for  neglecting  to  lay  out  proceeds  of  cargo, 

neglecting  to  account,  &c.,  3  counts.  276 

For  not  paymg  for  goods  according  to  special  contract  to  pay 

by  instalments,  2  counts.  278 

Against  owner,  for  embezzlement  of  the  master.  280 

Second-  count,  for  not  investing  proceeds,  and  not  rendering  an 

accoant ;  with  other  counts.  4b, 

On  roeoMNrandum  in  writing  of  an  agreement  to  transport  goods, 

and  sell  them  on  the  plamtiff  ^s  account,  3  counts.  282 

For  not  accounting  for  an  adventure.  284 

For  not  accounting  for  tbie  profits  of  a  ropewalk,  3  counts.        ib. 
For  selling  plaintiff's  mares  for  less  than  plaintiff  directed.  287 

Against  a  broker,  for  selling  plaintiff's  indigo  on  credit,  which 

be  was  directed  to  sell  for  ready  money  only.  ib. 

For  a  breach  of  promise  of  marriage,  brought  by  a  wonuin.        288 
For  ditto.  —  by  a  man  against  husband  and   wife,  for  her 

breach  of  promise  of  marriage  to  plaintiff.  289 

For  not  paying  the  plaintiff  his  wife's  marriage  portion.  ib. 

On  a  special  promise  to  keep  a  chariot  in  repair  one  year ; 

made  at  the  time  of  sale.  290 

For  hindering  tenant  from  taking  possession  according  to  a  parol 

lease,  2  counts.  ib. 

Van  owner  of  a  vessel  v,  part  owner,  for  one  half  the  sum 

paid  a  sailor  for  wages.  291 

Captain  v.  Consignee  of  goods;  for  freight.  ib. 

On  a  bargain  respecting  the  sale  of  land.  292 

For  attorney's  fees  and  costs  paid  as  indoraer  of  the  writ.  tft. 

On  a  parol  agreement  and  special  damages.  293> 

For  money  paid  by  plaintiff  to  discharge  defendant's  debt,  at 

his  request.  894 

Against,  a  sailor  for  leaving  a  ship,  after  advance  money  paid.     29& 
On  special  contract  to  pay  one  half  in  money,  and  the  other 

half  in  goods.  ....  ^* 

For  not  conveying  land  according  to  promise  in  writing.  ib^ 

Master  of  a  coasting  skiop  v.  Owner,  for  customary  wages.         296 
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On  a  tfedfX  pioiiiifle  dial  defeftdaDt  wouM  not  appaal  firom  a 

judgment,  but  abide  by,  and  pay  the  same*  296 

Against  the  inhabitants  of  a  town^  on  their  connnittee^a  oontiact 

to  baild  a  aofaool  houaot  dec.  397 

On  an  agreement  to  exchange  faomea,  eanieat  being  paid.  ib. 

Town  Treasurer  v.  CJonatahle,  finr  not  collecting  a  tax.  399 

For  privilege  or  freight  money  by  raaiiner,  2  counts.  ib. 

Part  Owner  v.  Master  (part  owner,)  for  breach  of  orders.  299 

Against  administrator,  on  a  joint  note  of  intestate  and  plaintifi^ 

paid  by  plaintiff.  8M 

On  a  promise,  by  note,  to  repair  a  wharf.  t^. 

Against  executor,  on  a  special  agreement  of  testator.  301 

P^  Owner  v.  Part  Owner,  for  repairs  of  a  saw  mill.  ib. 

For  money  due  on  a  settlement,  by  Judge  of  Probate,  of  the 

real  estate  on  one  heir ;  against  husband  and  wife.  902 

Against  assignee  of  a  term,  by  assignor,  for  not  repairing  accord- 
ing to  the  original  covenants  of  the  lease.  90S. 
By  executors,  for  rent  for  half  a  year,  due  since  testator's  de- 
cease, 2  counts.                                                                          904 
Against  tenant,  for  not  managing  land  in  a  husbandlike  manner.  905 
For  not  permitting  tenant  to  carry  away  wheat,  sown  during  the 

term,  according  to  agreement.  906 

For  money  to  be  paid  for  a  watch,  on  death  or  marriage.  907 

For  not  paying  rent  for  lodgings  for  the  whole  time  agreed  on.  t^. 
On  a  promise  to  pay  for  goods  if  not  returned  in  a  limited  time.  906 
On  a  promise  to  pay  for  goods  delivered  to  a  third  person  on  an 

allowance  made.  ib. 

On  a  promise  to  take  back  a  horse  if  unsound,  and  to  repay  the 

price.  908 

For  letting  a  horse  to  hire  to  the  plaintiff,  not  capable  of  per« 

forming  the  journey.  909 

For  not  completing  the  purehnse  of  a  ship,  bought  by  defend- 
ant at  auction.  t^. 
Against  administrator,  for  not  conveying  land  sold  by  him  at 

▼endue.  911 

For  not  returning  mare  and  tackle  hired.  912 

On  a  promise  of  a  reward  in  a  gazette.  912 

Husband  and  Wife  v.  Executor  of  her  father,  for  a  legacy.  919 
Against  prize  agents,  ior  not  disposing  of  a  prize  to  the  best 

advantage.  ib. 

Against  agent,  for  not  making  insurance.  914 

Against  executor,  on  a  promise  of  testator  to  make  a  mortgage.  915 
For  not  paying  for  goods  delivered  to  a  third  person,  according 

to  promise  of  responsibility.  ib. 

By  parson,  for  not  paying  salary  according  to  settlement  916 

For  delivering,  instead  of  a  china  enamelled  standish,  one  made 

in  imitation  only ;  in  nature  of  case  for  deceit  917 

By  a  collector,  for  taxes.  ib. 

Another,  stated  specially.  918 

For  laming  a  home,  on  promises ;  in  nature  of  case  for  neg- 
ligence. 919 
Another.                                                                                       920 
Against  hoyman,  for  wasting  goods ;  in  nature  of  oaae  for  neg- 
ligence.  ib. 
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16.    On  variotts  other  Contracts. 

Per  freight  8£M 

Against  ownevBf  for  not  pavmg  a  bill  of  exchange,  dmwn  bf 

their  captain  and  indovsed  over  to  the  phnntiC  i^- 

For  not  paying  an  order  which  defendant  piomieed  to  pay  if 

plaintHT  would  obtain  it  from  A  Av  3  ooontB.  32t 

For  not  collecting  a  demand  whereby  the  flame  became  barred 

by  the  statute  of  ItmitRtions,  4  ooimMb.  ttt 

A^tast  an  innholder,  for  suflMng  plaintiflrfl  horae  to  stray 

away,  dsc  t87 

For  deceit,  in  the  sale  and  delivery  of  goods,  dsc.  t06 

For  deceit,  in  warranty  of  a  mare,  considem^n  peitly  paid, 

8  coantB.  ttft 

For  deceit,  in  warranty,  the  whole  cooaideration  being  paid, 

2  counts.  S8S 

For  deceit,  in  warranting  a  mare  sound  and  free  from  foults.  334 
For  deceit,  in  warranty  of  a  cow  and  calf,  3  counts.  ib. 

For  selling  plaintiff  unmerchantable  goods,  and  badly  packed.  835 
For  deceit,  m  delivering  bad  cider  for  good.  336 

For  deceit,  in  the  delivery  of  hops,  2  counts.  f^. 

Against  attorney,  for  negligence  in  suing  out  scire  focias ;  van- 

ous  counts,  &e.  337 

For  supplies  furnished  to  a  pauper ;  in  assumpsit ;  or  in  debt       343 


CASE. 
NoieM  an  the  Action.  345 

1.  DbCLAXATIONS    fob   MiSVXASANOBi    NomnusAMCB,  NsOUGBNeB, 

MaLFBASANCB,  dEC 

For  carelessly  driving  a  team  against  plaintiff's. chaise.  356 

For  the  carelessness  of  defendant's  servant  in  running  his  stage 

against  plaintiff's  chaise.  357 

Against  pilot,  for  running  ship  aground.  ib. 

Against  owners,  for  carelessness  of  master  in  running  his  ship 

foul  of  plaintiff's  boat,  &c.  358 

Second    count,  alleging    carelessness    in    the    owners,    third 

count,  dec  359 

Against  ownera,  for  carelessness  of  skipper  in  running  foul  of 

plaintiff's  schooner ;  with  special  damage.  360 

Against  master  of  a  sloop  for  running  foul  of  plaintiff's  sloop 

at  anchor,  iec, ;  special  damage.  360 

For  carelessly  kindling  a  fire  on  defendant's  land,  which  set  fire 

to  the  plaintiff's  wood  lot  361 

For  carelessly  kindling  a  fire  on  defendant's  land,  whereby 

plaintiff's  bam  was  consumed.  ih. 

For  kindling  a  Are  in  a  pasture  whereby  plaintiff's  wood  lot 

was  consumed.  302 

For  immoderately  driving  a  horse,  dec.  ib^ 

Overloading  and  immoderately  driving  a  hors^,  so  that  he  died.  363 
For  untying  plaintiff's  boat,  by  reason  of  which  it  was  carried 

by  the  current  against  a  bridge  and  much  injured.  ib. 

For  obliterating  an  nidenture  whereby  plaintiff  lost  his  debt  ib. 
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For  shooting  plaiDtiff 's  dog.  864 

For  enticing  away  plaintiff's  apprentice.  ib. 

Another.  865 

Against  charterers,  for  sending  a  ship  chartered  on  a  voyage  dif- 
ferent from  that  agreed  on,  by  which  she  was  lost.  ih. 
Against  a  painter,  for  not  taking  a  good  likeness                          366 
By  Legatees  v.  Executors,  for  not  suing  a  bond  given  to  testa* 

tor,  &c.  867 

Against  master  of  a  ship,  for  not  delivering  goods.  ib. 

By  owners  against  Master,  for  npt  taking  proper  care  of  goods, 

2  counts.  368 

Against  owners,  for  embezzlement  by  master  and  crew,  869 

Against  an  innholder,  for  suffering  plaintiff's  horse  to  stray  away.  370 
Against  carrier,  for  not  delivering  goods,  &c.  871 

2.   DlSTUHBANCE,  NtTISANCE,   &C. 

For  darkening  ancient  lights  by  erecting  a  building  near  them.  373 
For  erecting  a  privy  near  plaintiff's  dwellinghouse,  6ec.,  so  that 

the  tenant  insisted  on  an  abatement  of  the  rent,  and  finally 

left  the  house.  873 

For  digging  a  bank  whereby  plaintiff's  house  and  wall  adjoining 

fell  down.  374 

For  erecting  a  dam  above  plaintiff's  dam.  375 

For  erecting  a  mill  and  obstructing  a  water-course.  f6« 

For  erecting  a  dam  and  obstructing  a  water-course  belonging  to 

an  ancient  mill.  376 

For  diverting  a  water^course  from  an  ancient  mill.  377 

For  overflowing  plaintiff's  meadow.  i^. 

For  overflowing  plaintiff's  nieadow  by  erecting  a  dam.  378 

The  same  with  special  damage.  ib. 

Fpr  injury  to  common  pasture,  by  cutting  and  spoiling  the  grass, 

dsc. ;  surcharging.  379 

For  injury  to  common  pasture,  by  digging  soil,  dec.,  and  fencing 

off  part,  &G.  380 

For  injury  to  right  of  common,  by  driving  off  plaintiff's  cattle,  ib. 
For  obstructing  a  private  way,  by  digging  a  ditch,  dsc.  381 

For  obstructing  a  private  way,  by  locking  up  a  gate.  382 

For  erecting  a  building  across  a  private  way.  ib. 

For  obstructing  a  private  way,  by  erecting  a  fence,  dec.  383 

For  obstructing  plaintiff's  drain,  3  counts.  i6. 

For  stopping  a  drain.  385 

For  building  a  house  so  near  plaintiff's  land  that  the  droppings 

from  the  roof  overflowed  it,  2  counts.  ib» 

For  stopping  a  footway  appurtenant  to  a  messuage.  386 

Against  occupant,  for  not  repairing  a. way.  387 

For  erecting  a  bridge,  near  a  ferry.  ib. 

For  carrying  passengers  for  toll  near  a  ferry.  388 

3.  Slander. 

For  words  containing  a  charge  of  forgery,  dsc.,  5  counts,  special 
damage,  dec.  394 

Against  two,  for  conspiring  together,  to  charge  the  plaintiff,  a 
single  woman,  with 'incontinence;  special  damagpi  loss  of 
service.  398 
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For  words  chafing  a  mgle  woman  with  incontinence ;  special 

damage,  loss  of  marriage.  399 

On  wor&  containing  a  charge  of  theft ;  special  damage,  loss  of 

employment.  400 

By  a  trader,  for  words  charging  him  with  bankruptcy,  dec.  ib. 

By  a  trader,  for  words  implying  that  he  was  bankrupt.  401 

For  words  containing  a  charge  of  perjury.  402 

By  a  trader,  for  calling  him  a  bankrupt,  cheat,  villain,  rogue, 

scoundrel,  dec.,  sundry  counts ;  special  damage.  403 

For  a  libel,  intimating  plaintiff  to  be  insolvent.  406 

—  by  husband  and  wife,  for  charging  the  wife  with  slander, 

falsehood,  dvc.  406 

4.  Deceit. 

For  selling  adulterated  wine,  warranting  the  same  to  be  good.      413 
For  deceit,  in  the  quantity  of  liquor  sold.  ib, 

— in  the  sale  of  wool  artfully  packed,  &c.  414 

— ^in  the  sale  of  pine  logs.  ib, 

— ^in  the  sale  of  soap,  being  unmerchantable,  2  counts.  ib, 

— in  the  sale  of  soap  and  candles,  &c.,  being  unmerchantable.     415 
— in  the  sale  of  soap,  2  counts.  416 

— ^in  the  sale  of  pigs  fattened  on  unwholesome  food,  3  counts.     417 
For  falsely  affirming  a  note  to  be  made  by  R  of  B,  and  assigning 
it  as  such,  when  in  &ct  it  was  made  by  R  of  A,  an  insolvent 
perscm*  420 

Deceit,  in  affirming  T  to  be  a  man  of  good  substance,  and  there- 
by inducing  the  plaintiff  to  sell  him  a  yoke  of  oxen  on  credit,    ib, 
— for  falsely  affirming  6  to  be  a  man  of  interest,  &c.,  apd  there- 
by inducing  the  plaintiff  to  trust  him.  421 
Another.  422 
Deceit,  in  the  exchange  of  oxen.  ib. 
For  falsely  warrantinff  a  horse  to  be  sound:                                   423 
Deceit,  for  selling  plamtiff  a  cow  not  belonging  to  defendant          t^. 
— ^in  exchanging  a  horse  not  belonging  to  defendant.                    424 
Against  a  married  man,  for  getting  plaintiff  with  child  under  pre- 
tence of  courtship.                                                                       ib. 
Against  an  indented  servant,  for  deceit  in  selling  a  share  of  prize 
money.                                                                                        425 

5.  Dbolabations  in  Case  aoaiitst  Officsbs. 

Ag^nst  sheriff,  for  default  of  his  deputy  in  the  service  and  re- 
turn of  an  execution.  426. 

Ag^nst  sheriff,  for  neglect  of  his  deputy  in  suffering  a  voluntary 
escape.  428 

Against  jailor  for  suffering  an  escape  of  debtor  in  execution.        429 

Against  a  deputy-sheriff,  for  serving  a  writ  in  which  he  was  a 
party  defendant,  &c.  430 

Against  sheriff,  for  neglect  of  his  deputy  in  the  service  and  re- 
turn of  a  writ  of  execution.  431 
1.  Count  for  not  levying  the  execution.    2.  Count  for  false 
return,  as  if  satisfied  only  in  part,  &c,  af\er  receipt  of  the 
whole  debt  and  costs. 
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Against  a  sbenff,  for  a  false  return  of  exeeutioft  and  neglect  of 

duty  in  his  deputy,  488 

For  neglect  in  the  service  of  an  execution  and  suffering  an  escape.  484 
Against  jailer,  for  suffering  an  escape  of  debtor  in  execution.  485 
Against  sheriff,  who  was  also  jailer,  for  an  escape  on  mesne  pra- 

cess  after  commitment.  486 

— ^for  default  of  his  deputy  in  suffering  an  escape  after  a  taking 

in  execution.  437 

— ^for  neglect  of  deputy  to  return  alias  execution,  and  for  not 

paying  over  to  plaintiff,  &c.  488 

— for  neglect  of  deputy  to  take  a  debtor  in  execution.  488 

-^for  neglect  of  duty  of  deputy  in  omitting  to  arrest  plaintiff^s 

debtor,  and  to  attach  his  goods  on  mesne  process.  440 

—for  not  returning  a  writ  441 

— for  not  returning  an  execution.  442 

For  negligently  searching  and  packing  beef ;  2  counts.  t&. 

Against  a  coroner,  for  not  serving  an  execution,  but  returning  it 

fully  satisfied  by  taking  note,  &c.  444 

Against  sheriff,  for  his  deputy ^s  releasing  goods  attached.  445 

Against  justice  of  the  peace,  for  releasing  one  apprehended  on 

the  bastard  act  446 


6.  Malicious  Prosecution,  Conspibact. 

For  malicious  prosecution  and  slander,  on  a  charge  of  shooting 

plaintiff^s  colt,  &c.  448 

For  slander  and  malicious  prosecution  on  a  charge  of  theft.         450 
For  malicious  prosecution  on  a  charge!  of  theft  451 

— ^for  perjury.  ih. 

— on  a  charge  of  felony.  452 

f  a  civil  action.  453 

f  a  civil  action  whereby  plaintiff  was  arrested  and  imprisoned.  454 
a  chage  of  theft.  455 

7.  Declarations  in  Case  for  various  other  Torts. 

Brought  by  town  against  defendant  for  bringing  an  aged  pauper 

into  town,  and  leaving  him  there.  456 

For  crtm.  can.  with  plaintiff's  wife.  457 

For  debauching  a  daughter  and  getting  her  with  obild*  ib* 

For  using  plaintiff's  patented  invention*  458 

Another.  458 

For  not  grinding  com  at  plaintiff^s  mill,  which  the  defendant  is 
bound  to  grind.  460 

8.  Trover. 

For  a  sloop  and  her  cargo,  according  to  a  schedule  annexed.       467 

For  chest  and  soods.  468 

For  thirty-five  hhds.  of  sugar.  ib. 

For  a  piece  of  cloth,  by  iy>erson  under  guardianship.  469 

By  executor,  for  goods  belonging  to  the  deceased.  ib. 

By  husband  and  wife,  for  a  spinning  wheel  belonging  to  the 

wife,  and  converted  before  marriage.  ii. 
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Ify  adminMtmtom,  for  properly  belonging  to  the  deceaaed.  470 

For  two  bonds*  ib. 

By  an  administrator,  for  goods  contained  in  a  schedule.  471 

COVENANT.      s 
Notes.  471 

1.  Dbclasations  on  Covenants  in  conveyances  of  lands,  dec. 

On  a  breach  of  covenant  against  incumbrances  in  a  warranty 
deed.    Grantee  e.  Grantor.    The  pramises  being  mortgaged.  474 

On  the  same.  Grantee  «.  Administrator  of  grantor.  The  grant- 
ed  premises  were  under  attachment  at  the  execution  of  the  deed.  ib. 

On  the  same.    Grantee  v.  Grantor.    Gieneral  breach.  475 

Against  eiecutor,  on  a  breach  of  covenants  in  a  deed  made  by 
testator.     By  grantee,  for  want  of  title  with  special  damages.  476 

Against  executora,  for  breach  of  covenant  in  warranty  deed,  by 
grantee,  the  premises  being  subject  to  dower.  478 

By  assignee  of  grantee  on  a  covenant  in  a  deed  of  real  estate 
made  by  grantor.  Eviction  by  title  paramount ;  special  damages,  ib. 

For  breach  of  covenant  in  warranty  deed.  By  devisee  of  grantee 
against  administratocs  of  grantor.  479 

Against  administrator,  on  covenant  in  sale  of  estate  by  order  of 
court.  480 

By  son  and  heir,  against  surviving  covenantor  in  a  deed  of  bar- 
gain and  sale,  for  breach  of  covenants.  481 

On  a  covenant  of  warranty  of  title  in  a  bargain  and  sale  of 
skx>p.    Bargainee  o.  Bargainor.  482 

Breach  of  covenant  in  a  bill  of  sale  of  goods.  Bargainee  v.  Bar- 
gainor. 483 

On  a  covenant  in  a  deed  of  transfer  of  a  quarter  part  of  any  pri- 
zes to  be  taken.  484 

2.  On  Leases. 

Statement  of  the  variotis  covenants  in  leases^ 

Covenant  to  pay  rent.  485 

To  repair,  dec,  486 

To  cleanse  ditches,  dec.  ib. 

Breaches^ 

Not  paying  rent,  dec.  ib. 

Not  repairing,  dec.  487 

Not  cleansing  ditches,  6tc.  ib. 

Breach  of  covenant  to  repair,  dec.  In  not  glasing  the  windows,  dec.  4^ 
Breach -of  covenant  not  to  lake  above  two  crops  succesuvely,  Sec*  489 
For  breach  of  covenant,  in  destroying  fish  in  ponds.  490 

For  breach  of  covenant^  in  feUmg  timber.  ib. 

For  not  spending  hay,  dec.  nor  spreading  manure,  dec.  upon  the 

premises,  but  carrying  It  ofil  ib. 

General  conclusion.  491 

For  breach  of  covenant,  for  quiet  enjoyment.  Lessee  v.  Le  sor.  ib. 
By  Assignee  v.  Asoignor  of  leasehold  premises,  for  breach  of  a 

covenant  for  quiet  enjoyment,  dsc.  492 
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Lessor  o.  Assignee  of  lessee  for  years,  for  not  paying  rent.  498 
By  surviving  Executor  against  Grantor,  on  a  warranty  of  title 

made  to  testator,  &c.  494 

8.  Fob  breach  of  iNBEMTtnuBs  op  appbenticeship,  abticles  op 

CLEBKSHIP,   &C. 

By  apprentice  against  master  for  breach  of  indentures.  495 

By  master  against  clerk  or  father,'  &c.  for  breach  of  articles.  ib. 

First  breach,  disobedience  of  orders,  &c.  ib. 

Second  breach,  absenting  himself  from  his  master's  service.  496 

Third  breach,  doing  busin^ess  on  his  own  account.  ib. 

Fourth  breach,  for  destroying  papers,  embezzlement,  d«:.  497 

Fifth  breach,  for  discovering  his  master's  secrets,  &c.  ib. 

Sixth  breach,  for  not  accounting  for  money.  ib. 

4.  Fob  bbeach  of  covenants  in  otheb  cases. 

For  freight  under  a  charter-party.  498 

On  a  note  under  seal.  499 

For  wages  of  servant ;  by  the  master,  according  to  a  covenant.  ib. 

For  price  of  lumber,  according  to  an  indenture.  500 

DEBT. 

Notes.  500 

1.  On  Simple  Contbacts. 

On  an  account  annexed.  502 

For  goods  sold  and  delivered.  ib. 

Quantum  meruit  in  debt.  508 

Payee  v.  Maker  of  promissory  note.  ♦*• 

Payee  v.  Drawer  of  a  bill  of  exchange.  ib. 

2.  On  Awabds. 

For  not  paying  money  awarded  by  arbitrators.  504 

On  an  award,  where  the  submission  was  by  bonds,  505 

3.  On  Bonds. 

On  a  bond  in  common  form.  507 

On  a  bond  without  date.  ib. 

On  a  bond  given  to  two  ;  by  the  survivor.  t^. 

On  a  bond  given  to  wife  after  marriage  ;  by  husband.  506 

By  husband. and  wife,  on  bond  given  to  wife  before  coverture.  t^. 
By  administrator  or  executor,  un  bond  given  by  an  intestate  : 

against  his  executor  or  admmistrator.  ib. 
Another ;  by  executor  or  administrator  against  administrator  or 

executor.  ib» 
Against  an  heir,  on  bond  given  by  testator  or  intestate,  payable 

by  instalments.  509 

Against  an  heir  and  a  devisee  of  the  obligor.  ib. 
Against  husband  and  wife,  on  a  bond  given  by  ber  before  cover* 

tare,  to  the  judge  of  probate.  510 
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Against  suTviying  obligors  in  a  probate  bond,  in  the  name  of  the 

successor  of  the  judge  of  probate,  &c.  511 

By  the  inhabitants  of  a  town,  on  a  bond  given  to  the  treasurer*  i5. 

4.  On  Legacibs. 

Against  executors,  (some  declining  the  trust)  for  a  legacy ;  1st 
count  on  the  wUl.  613 

Second  count  on  a  codicil,  &c.  513 

Against  husband  and  wife,  the  wife  being  devisee  of  land  ;  for  a 
legacy  payable  one  year  after  the  death  of  the  testator,  and 
clmrged  on  land.  514 

Against  executors,  for  arrears  of  an  annuity  bequeathed  to  the 
plaintiff  during  widowhood.  515 

Against  devisee  of  lands,  for  a  legacy  payable  to  the  plaintiff  at 
twenty-one  or  marriage,  and  charged  on  the  lands,  drc.  516 

Against  executors,  for  legacy  payable  two  thirds  at  testator^s 
death  and  the  rest  at  the  decease  of  the  wife.  %b. 

Against  executors,  by  administrator  of  legatee,  to  recover  the 
amount  of  a  legacy  payable  in  land,  moveables,  or  money,  at 
legatee^s  election,  dec.    Plaintiff  elects  money.  517 

Against  executor,  by  husband  and  wife,  to  recover  a  legacy  giv- 
en to  her.  518 

Against  executors,  for  legacy  payable  at  twenty-one  or  marriage, 
dec.  •(• 

5.  Fob  Escape. 

Against  a  sheriff^  for  an  eseape  on  execntiob.  8M 

6.  Fob  Rbmts. 

For  rent  by  deed.  521 

—on  a  parol  lease ;  against  husband  and  wife*  521^ 

—on  an  indenture,  by  guardian.  H^ 

—on  a  lease,  to  be  paid  quarterly.  ib^ 

Another.  58S 

For  rent,  by  heir  of  lessor.  ih. 

Against  assignee  of  lessee,  for  rent  524 

7.  On  JuDSHBHTa. 

On  judgment  of  C.  Common  Fleas.  fOlt 

On  judgment  of  S.  J.  Court.  it. 

On  justice's  judgment ;  in  Note>  527 

8^    On  Pbval  Statutes. 

For  occupying  a  building  as  a  livery  stable,  in  a  part  of  the  town, 
being  a  maritime  town,  without  the  consent  of  the  selectmen.  531^ 

Qui  lam,  for  a  penalty  for  carrying  an  apprentice  to  sea  without 
the  consent  of  his  master,  under  the  Stat.  1784,  ch.  72,^  11.  5S1 

For  money  had  and  received  to  the  plaintiff's  use,  under  the 
gaming  act ;  to  recover  back  money  lost  at  play ;  in  an  ac- 
tion of  aaaiunpsit  H^ 
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Qui  tmn^  for  a  penalty  for  gaming,  in  an  action  of  debt 
Another  count,  for  treble  the  value  of  goods  lost  at  gaming.  ib. 

For  money  lost  at  gaming,  and  penalty  also.  583 

For  penalty  for  not  making  a  sufficient  passage  for  shad  and 

alewives,  dsc.  i5. 

Another.  &84 

For  a  penalty  for  taking  fish  at  unlawful  places  and  times.  ib, 

Q^i  tttnij  for  usury.  535 

Declaration,  qui  /am,  on  9th  Ann,  against  defendant  for  winning 

of  one  A  B,  at  a  game  called  fives,    English  Practice.  536 

Declaration,  qui  tosi,  for  usuiy  on  English  statute,  dec.  537 

DETINUE. 
Notes.  538 

Dbclaeations  in  DsTIin7B« 

For  detaining  a  promissory  note,  made  by  plaintiff  and  indors- 
ed to  the  defendant,  dec.  after  payment  540 

For  detaining  an  adjustment  of  an  account  ib. 

For  detaining  plans  of  an  estate  of  which  the  plaintiff  was 
tenant  for  life.  541 

REPLEVIN. 
NoUs.  541 

TRESPASS. 
Notes.  545 

1.  Declahations  ih  TassPASs  fob  Assaitlt  and  Battbbt. 

Assault  and  battery  {eowtmon  form.)  553 

Assault  and  battery  and  false  imprisonment,  and  holding  in  ser- 

Titude.  ib. 

Assaulting  plaintiff  and  taking  away  his  gun.  ib. 

Assaulting,  beating,  and  wounding  plaintiff,  and  tying  him  to  a 

person  so  that  he  caught  the  itch.  ih. 

For  an  assault  and  imprisonment,  charging  plaintiff  with  the 

watch,  and  causing  him  to  be  taken  before  a  magistrate,  dec.  554 
For  assaulting  and  beating,  dec.  plaintiff,  whereby  he  lost  the  * 

sight  of  his  eye.  ib. 

Assault  and  battery  and  false  imprisoDment,  under  color  of  legal 

process.  555 

Aefiault  and  battery,  with  aggravation  and  special  damage.  ib. 

Assault,  battery,  false  imprisonment,  tarring  and  feathering.  556 
Assault  and  battery ;  aggravation,  breaking  plaintiff  ^s  ribs.  557 

For  striking  plaintiff  with  a  whip,  and  spoiling  his  clothes,  dec.  ib. 
For  assault  and  battery,  and  false  imprisonment ;  tying  him,  dec.  ib. 
For  knocking  plaintiff  down,  striking  him  with  a  poker,  pulling 

his  hair,  kicking  him,  dec.  558 

For  an  assault  and  battery  on  board  a  ship.  ib. 

By  husband  and  wife  for  the  battery  of  the  wife ;  against  hus- 
band and  wife.  ib. 
By  husband  alone,  for  the  battery  of  his  wife,  per^quod^  ^.  559 
For  beating  a  daughter,  per  quod^  Spe.  ib. 
For  debauching  a  daughter  or  servant    See  Case,  ante«  p.  457.    ib. 
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For  erJM.  am.  with  plaintiflrs  wife.  See  Gase,  457.    See  abo 

under  TrespaaB  qu.  cl.fr egii.  560 

For  aasault  and  battery  of  plaintiff  ^8  wife,  whereby  she  miscarried.  561 
For  assault  and  battery  and  false  imprisonment,  and  selling 
plaintiff  as  a  slave,  dec.  ih, 

ParU  of  dedaratians  in  Treipau^  far  various  batteries^  which  may 
he  introduced  according  to  drcumetances^  viz :  — 

For  breaking  plaintiff  ^s  arm.  562 

For  keeping  plaintiff  confined  in  prison,  in  consequence  of 

which  he  had  fits.  ib. 

For  shooting  plaintiff,  dsc.  ib» 

2.  Trespass  quabb  clausum  fiboit. 

For  breaking  and  entering  plaintiff  *s  close  —  breaking  gates  — 
trampling  grass  —  eating  up  the  grass — injury  to  the  soil 
with  carts — mowing  plamtiff's  grass-— cutting  down  trees, 
dcCd —  breaking  down  fences,  dtc. —  setting  up  booths,  dec.      568 

For  pulling  down  plaintiff^s  house  and  carrying  away  the  mate- 
rials, dEC.  565 

For  breaking  plaintiff^s  close  and  pulling  down  fence  and  spoil- 
ing  trees,  (various  counts.)  565 

Same  on  land  in  right  of  wife  by  baron  and  feme.  566 

For  mesne  profits.  567 

The  same.  ib. 

For  entering  plaintiff  ^s  dose  and  cutting  down  trees.  ih. 

3.  Of   joining  Tbesfass   quabb   clavsum   fbbgit,  with  othbb 

trespasses. 

For  breach  of  close  and  amotion  of  plaintiff  from  possession, 
with  continuando.  569 

For  breach  of  close ;  making  an  affray ;  and  carrying  away 
plaintiff  ^s  goods.  ib. 

For  breach  of  close ;  seizing  stock,  d^c. ;  working  up  materials ; 
conversion,  dec.  ib. 

For  entering  a  dwellinghouse,  making  a  riot  there,  expelling 
plaintiff,  dec  570 

For  breaking  plaintiff  ^s  close ;  pulling  down  a  shed ;  erecting 
a  house,  dnL  571 

For  breaking  plaintiff's  close ;  taking  away  his  mare,  and  con- 
verting her,  dec.  ib. 

4.  Tbespass  to  Personal  Pbopbbtt. 

For  taking  and  carrying  away  the  plaintiff ^s  goods,  and  convert- 
ing them  to  the  defendant's  use.  572 

For  seizing  two  silver  tickets  of  the  plaintiff,  whereby  he  was 
prevented  from  getting  admission  into  a  place  of  entertainment,  ib. 

For  stopping  plaintiff's  dray  and  seizing  a  bridle,  d&c.  573 

For  shooting  plaintiff's  dog.  ib. 

For  killing  plaintiff's  hofse.  ib. 

For  knocking  out  the  eye  of  a  horse,  &c  574 
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For  ehasing  sheep  witb  iofp^,  deo.  574 

For  chasing  a  mare  whereby  she  dropped  a  dead  foal.  ib. 

For  seizing  and  detaining  plaintiff's  barge.  575 
For  running  a  carriage  against  the  plaintiff's  whereby  he  ynm 

thrown  out ;  with  special  damage,  6cc.  tb. 

For  setting  plaintiff's  barge  adrift ;  with  special  damage.  576 

For  impounding  cattle  of  plaintiff,  until  he  paid^a  sum  of  money,  ib^ 

Trespass  on  a  flock  of  geese.  ih. 

For  rescue  of  a  horse.  f6. 

Hy  part-owner  and  master,  for  detaining  a  ship  and  cargo.  ib. 
For  killing  plaintiff's  horse  on  training  day,  by  shooting  with  a 

gun.  577 

For  taking  plaintiff's  boat.  ib. 

For  stopping  plaintiff's  wagon  in  the  highway.  i6. 

5.  Declaeations  in  otheb  gases  of  mixed  teespasses* 

For  mesne  profits.  578 

For  nailing  boards  before  the  plaintiff's  windows.  581 

For  breaking  and  entering  plaintiff's  house,  dsc.  consuming 

victuals,  preventing  cultivation  of  lands,  6co,  A. 

Quare  clausum  fregit,  with  continuando,  6ic.  ib. 

Quare  clausum,  fregit  for  entering  plaintiff's  rooms,  debauching 

his  wife,  and  carrying  her  away.  582 

Quare  clausum  fregit ;  taking  away  plaintiff's  mare,  &c.  'i^. 

Quare  clausum  fregit ;  digging  ana  carrying  away  peat,  dsc.       583 

REAL  ACTIONS. 

WeITS   of  &IOHT. 

On  demandant's  own  seizin.  586 

By  husband  and  wife  for  the  right  of  the  wife ;  on  her  ancestor's 

seizin.  586 

On  the  seizin  of  an  ancestor.  587 

By  husband  and  wife  in  her  right ;  on  their  own  seizin.  ib. 

By  husband  and  wife  in  her  right ;  on  the  seizin  of  her  ancestor  ih. 
On  seizin  of  demandant's  father.  ib. 

On  the  seizin  of  the  demandant's  father  and  mother  in  the  right 

of  the  mother.  588 

Count  by  co-heirs  entitled  in  different  proportions.  ib. 

WRIT  OF  FORMEDON. 

1.  In  the  Descemdee. 

Count  in  formedon  in  descender.  591 

Another  count  in  formedon  in  descender.  593 

Another ;  when  some  of  the  heirs  are  aliens.  ib* 

2.  In  TBS  Remaindeb. 

Count  in  formedon  in  remainder.  595 

By  devisee ;  stating  title  specially.  596 
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3,  In  tsb  Retsstbr. 

Count  in  fonnedon  in  reverter.  598 

WRITS  OF  ENTRY. 

NoU$.  599 

On  Disseizins. 

On  demandant^s  seizin.  607 
On  seizin  of  demandanOs  ancestor.  ib* 
Entfy  ad  terminvm  qtd  preteriit^  cum  titulo^  in  the  Per.  608 
Same  in  the  Per  and  C^i.  ib. 
Another.  t^. 
Same  in  the  Post  ib* 
Entry  sur  disseizin.  ih. 
Entry  sur  disseizin  in  the  Per.  609 
Same  in  the  Per  and  Cui.  ib. 
Same  in  the  Post  ik. 
Entry  sur  disseizin,  ami  tUmlo.  ib. 
Seme  in  the  Per.  ib» 
Same  in  the  Per  and  Cui.  ib. 
Same  in  the  Post  610 
Entry  in  the  Poat,  for  lands  entailed ;  common  reeovery.  ib. 
Count  Qn  intrusion  after  death  of  tenant  in  dower.  ib. 
On  intrusion  after  death  of  tenant  by  the  courtesy.  611 
Count  after  death  of  tenant  for  life.  612 
Cui  in  vita.  Count  on  estato  in  fee  simple.  ib* 
Count  hy  husband  and  wife  on  an  estate  tail  of  wife.  t&. 
Ad  communem  legem.  618 
Dum  fuit  infra  aetatem.  —  Count  on  infant's  own  seizin  aad  de- 
mise* to* 
Count  on  demise  of  ancestor.  %b» 
Ad  tcrminum  qui  praitenit — Count  by  demisor.  614 
Count  by  heir.  ib. 
In  casu  proviso.  ik» 

Atel,  Besatbl,  Cosinagb. 

Ayel.    Count  on  grandfather's  seizin.  615 

Cuainage.  ib» 

Nuper  obiit.  ib. 

Quod  ei  defonseat  616 

Miscellaneous  othbs  Counts  in  various  Real  Actions. 

Lessor  v.  Lessee  ad  terminum  qui  preeteriit.  616 

By  a  town,  for  town  lands.  ib. 

On  plaintiff's  own  seizin.  617 

Two  Coparceners  v.  a  third  Coparcener.  ib. 

On  plaintiff's  own  seizin,  for  part  of  a  grist  mill.  tb. 
For  lands  undivided,  devised,  partition  made  and  set  off  to 

plaintiff  by  execution,  with  special  statement  of  title.  618 

By  proprietors,  upon  their  own  seizin.  619 
By  tenants  in  common,  heirs  of  devisee,  of  part  of  a  remainder,  ih. 
For  lands  devised ;  by  husband  of  devisee,  as  heir  to  the  heir 

of  devisee.  621 
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For  lands  diflseized ;  Feofibe  v,  Diflseizor.  622 

On  seizin  of  the  father ;  by  posthumous  child.  t^« 

On  devise  to  father ;  by  co-heirs.  ih. 

Entry  sur  disseizin  in  the  Post,  by  surviving  child ;  on  the  seizin 

of  the  grandfather.  623 

On  fee  simple  conditional  estate.  624 

Writ  of  right  upon  a  disseizin  of  ancestor.  ib, 

REAL  ACTIONS  IN  MASSACHUSETTS. 

Note9.  625 

Writ  of  Entry  sur  disseizin  under  the  Revised  Statutes.  627 

MORTGAGES. 

NottM.  626 

Mortgagee  o.  Mortgagor.  628 

Mortgagee  o.  Mortgagor.  629 

Adm^x  of  Mortgagee  t^.  Mortgagor's  tenant.  629 

AdmV  of  Mortgagee  v.  Mortgagor,  680 
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CHAPTER  L 


OF  THB   NATintB  AND   DIVISION   OF   ACTIONS. 

Ab  Grovernmento  were  established  amoDg  men,  in  order  that  the 
citizens  or  sabjects  might  be  protected  in  the  enjoyment  of  all  their 
reserved  rights  and  liberties,  it  would  seem  to  argue  great  inconsis- 
tency, if  any  individual,  in  any  well  regulated  society,  might  be  in* 
jured  without  having  some  tribunal  established  to  which  he  might 
resort,  with  the  full  assurance  of  obtaining  redress  or  reparation. 
Courts  of  Justice  were  therefore  established,  and  immediately 
adopted  the  maxim,  that  there  was  no  wrong  without  a  remedy. 

Tet,  it  soon  became  apparent,  that,  from  the  imperfection  of  hu« 
man  nature,  cases  might  frequently  arise,  where  great  damage  and 
loss  might  arise  to  an  individual  from  the  act  of  another,  for  which 
oo  redress  could  be  obtained,  without  doing  great  injustice  or  violat- 
ing the  dictates  of  sound  policy.  Where  a  case  of  this  kind  occur- 
red, it  was  called  a  damage  without  injuiy,  and  the  Latin  phrase, 
damnum  absque  infwria  became  proverbial. 

If  a  judge  of  record,  in  the  exercise  of  his  judicial  functions,  with- 
out express  malice,  should  make  an  unjust  decision  or  decree, 
though  to  the  ruin  of  one  of  the  parties,  yet  the  judge  would  not  be 
liable  to  any  action  for  it  See  GameU  v.  Fenraud^  6  Bam.  dc  6r. 
611. 

And  for  the  same  reason,  no  action  will  lie  against  a  magistrate, 
fer  any  thing  done  under  a  conviction,  unless  there  is  an  entire  want 
of  jurisdiction.     7  Barn,  dc  Or.  394. 

So,  where  any  officer  is  entrusted  by  law  with  a  judicial  discre- 

tibo,  it  seems,  he  is  not  liable  to  any  action  for  any  imprudent  use 

of  it     And  therefore,  it  was  decided,  that  a  coroner,  holding  an 

inquest,  may  lawfully  exclude  persons,  at  his  discretion,  without 

being  liable  to  an  action  therefor.    6  Barn,  dc  Or.  611. 

o 
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To  afford  an  injured  party  a  convenient  and  adequate  remedy, 
various  forma  of  action  have'  been  established,  adapted  to  the  nature 
of  the  wrongs  which  have  been  offered  to  him,  and  for  which  he 
seeks  redress.  These  established  forms  ought  to  be  observed 
and  kept  distinct,  and  their  boundaries  preserved,  and,  if  it  appears 
on  the  pleadings  that  actions  of  a  different  nature  have  been  mix- 
ed, it  will  afford  sufficient  ground  for  arresting  judgment.  See  2 
Hen.  Bl.  243 ;  1  Stra.  635.  And  it  seems,  the  Courts  will  not 
be  bound  by  any  agreement  of  the  parties,  to  disregard  the  form  of 
action,  and  give  judgment  on  the  merits.  See  Ker  v.  Osborne^  9 
East,  377.     See  also  15  East,  309. 

An  action  of  Assumpsit,  therefore,  cannot  with  propriety  be 
brought  on  a  covenant  in  an  instrument  under  seal ;  nor  can  an  ac* 
tion  of  covenant  be  brought  on  a  promise  in  writing  without  seal, 
though  a  covenant  is  nothing  more  than  a  promise  contained  in  a 
sealed  instrument,  and  a  promise  is  a  covenant  by  an  unsealed 
writing  or  by  mere  words  without  writing. 

But  any  number  of  claims  for  redress,  if  belonging  to  the  same 
form  of  action,  may  be  joined  in  one  action,  provided  each  of  the 
wrongs  are  plainly  set  forth  in  separate  narrations^  or  counts,  as 
they  axe  called,  in  the  complainant^s  declaration  or  statement  of  the 
wrongs  of  which  he  complains. 

And  in  such  case,  if  the  plaintiff  or  complainant  should  bring 
an  action  on  several  causes  of  action,  and  should  omit  to  introduce 
evidence  in  relation  to  one  of  them,  it  is  said,  he  is  not  precluded 
by  the  judgment,  which  may  be  rendered  in  that  action,  from  baring- 
jng  another  suit  to  obtain  redress  for  the  cause  of  action  for  which 
he  thus  omitted  to  introduce  evidence.  But,  it  roust  be  made 
clearly  to  appear^  that  there  was  no  inquiry  into  it  in  the  former 
action,  or  he  cannot  recover.    6  T.  Rep.  607. 

Sec.  I.  —  Civil  Actions  are  either  real^  personal^  or  mixed. 

1.  Real  actions  are  either  Writs  of  Right,  strictly  so  called, 
t)rought  by  a  tenant  in  fee  simple,  to  recover  his  inheritance  ;  Writs 
of  Right  of  Dower,  brought  by  a  woman  to  recover  Dower  in  the 
lands  of  her  deceased  husband,  when  she  has  had  only  a  part  of  it ; 
or  Writs  of  Right  de  rationabili  parte,  brought  by  one  parcener, 
&c.  in  fee,  against  the  other  who  enters  into  the  whole ;  or,  2.  Writs 
in  the  nature  of  Writs  of  Right,  as  Quo  jure,  brought  by  tenant  in 
fee  simple,  against  him  who  claims  common  ii^  the  land ;  Dower, 
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mde  nihii  haiet^  brought  for  dower ;  Quod  permiUat^  which  lies  to 
baye  common,  to  remove  a  nuisance,  &c. ;  Formedon,  either  in 
descender  J  remainder^  or  reverter ;  or^  8.  Writs  of  Entry,  upon  dis- 
seizin, intrusion,  alienation,  and  in  the  quibus^  per^  per  and  cui,  and 
poet ;  or^  4.  Writs  ancestral  possessory ;  as  Mort  d'*ancestor^  upon 
abatement  made  by  a  stranger  after  the  death  of  an  immediate 
ancestor  ;  Ayel^  upon  abatement  af\er  the  death  of  a  grandfather  ; 
Beeayel^  upon  abatement  af^er  the  death  of  a  great-grandfather ; 
and  Costnage^  upon  abatement  after  the  death  of  any  collateral 
cousin ;  Nvper  Obiity  which  lies  when  one  parcener  after  the  death 
of  an  ancestor  enters  and  ousts  the  other,  &c.  dec  These  were 
the  ancient  comon  law  remedies,  but  in  modem  times  we  seldom 
hear  of  any  other  real  actions  than  Writs  of  Entry,  Writs  of  Right, 
Writs  of  Formedon,  and  Writs  of  Right  of  Dower,  or  Dower  unde 
nihil  habet ;  and  instead  of  a  Quod  permittat^  a  personal  action  on 
the  ease  for  a  disturbance,  or  for  a  nuisance,  would  probably  be  the 
proper  substitute  in  modem  practice. 

2.  Personal  actions  are  such  as  relate  to  a  man^s  person  or  pos- 
aeasions,  or  whereby  he  claims  a  duty  or  damages  in  lieu  of  it.. 
They  are  accordingly  grounded  either  on  contracts,  or  on  injuriesw 
or  wrongs,  technically  called  torto,  done  with  or  without  forosi. 
Actions  grounded  on  contracts,  are  account,  debt,  assumpsit,  cowi— 
nant,  detinue. 

Actions  grounded  on  wrongs  with  force,  are  trespass,  for  assauStt 
and  battery,  wounding  and  maiming,  &c. ;   or  for  breaking  and! 
entering  one^s  house,  or  carrying  away  oue*i  goods,  dec.  dec. 
,  Actions  grounded  on  wrongs  done  without  force,  are  case  fbrr 
slander,  or  libel ;  trover  for  goods  unlawfully  detained,  for  which, 
under  the  Revised  Statutes,  replevin  may  now  be  brought,  dsc..  dec. 

Mixed  actions  are  those  wherein  a  freehold  is  recovered^  together:* 
with  damages ;  as,  actions  of  ejectment,  under  the  English  practice, . 
which,  though  adopted  in  the  New  York  practice,  has  never  been : 
introduced  into  this  Commonwealth,  though  it  has  been  attempted. 

The  action  of  waste  is  expressly  recognized  in  this  Commoo- 
weaith,  in  ch.  60  and  105  of  the  Revised  Statutes ;  aad  by  it,  the- 
place  wasted,  with  damages,  may  be  recovered  of  the  tenant  isi 
dower,  by  the  courtesy,  or  for  life,  or  for  years, by  thepersoBblLv*^ 
ing  the  next  immediate  estate  of  inheritance.  An  aation  o^  the- 
case,  in  nature  of  an  action  of  waste,  may  also,  be  hraagjit  in  suehi 
case,  in  which  damages  only  are  recoverable,  andi  not  tha  place  • 
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watted.  This  action  oq  the  caae  in  the  nature  of  waste,  may  be 
brought  not  only  by  the  person  haying  the  next  immediate  estate  of 
inheritance,  but  by  the  person  having  a  remainder  in  fee  or  in  tail, 
after  an  intenrening  estate  for  life,  and  also  by  one  who  has  a  re* 
mainder  or  reversion  for  life  or  for  years  only,  and  each  shall  recover 
such  damages  as  it  shall  appear  that  he  has  suffered  by  the  waste. 

Sec.  n.  —  Actions  are  also  divided  into  local  and  transitory* 

Local  actions  have  reference  to  some  particular  place,  and  must 
be  brought  in  the  county  where  the  place  is  situated.  Thus,  real 
aettons  must  be  brought  in  the  county  where  the  land  lies. 

Transitory  actions,  i.  $»  where  the  merits  of  the  action  have  no 
reference  to  place,  may  be  brought  in  any  county ;  subject  how- 
ever, to  certain  restrictions  established  by  statute  for  the  convenient 
administration  of  justice.  Thus,  actions^  for  breach  of  contract,  or 
for  personal  wrongs,  such  as. slander,  assault  and  battery,  dec.,  may 
generally  be  brought  in  any  county. 

•  But,  by  ch.  90,  Rev.  Stat.  §  14,  dec.,  all  transitory  actions  be- 
tween parties  who  both  live  within  the  St  ite,  must  generally  be 
brought  in  the  county  where  one  of  the  parties  lives.  Otherwise 
the  writ  abates,  and  the  defendant  is  allowed  double  costs. 

Where  the  plaintiff  lives  out  of  the  State,  the  action  may  be 
brought  in  any  county.    See  ibid. 

'  Under  this  provision,  it  has  been  held  that  a  citizen  of  another 
State  may  sue  a  corporation,  having  a  place  of  business  in  some 
particular  county,  in  whatever  county  in  the  State  he  thinks  fit. 
4^/<fi  V.  The  Pacifie  Insurance  Company^  21  Pick.  357. 

By  sec.  15  of  ch.  90,  Rev.  Stat.,  where  there  are  two  or  more 
plaintiffi^  the  action  may  be  brought  in  the  county  where  either  of 
them  lives.  So  the  action  may  be  brought  in  the  county  where 
either  of  the  defendants  lives.  But  under  ch.  100,  %  7,  Rev.  Stat., 
trustee  actions  must  be  commenced  in  a  county  where  one  of  the 
trustees  dwells.    iSm  posL 

By  sec.  16,  where  both  parties  are  towns,  school  districts,  or 
parishes,  the  actu>n  must  be  brought  in  the  county  where  one  of 
them  is  situated.  Where  the  action  is  between  a  town,  dec.  and  a 
natural  person,  the  action  may  be  brought  either  in  the  county 
where  the  town  is  situated,  or  where  the  natural  person  Iivess 
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Where  one  of  the  parties  is  a  corpomtion  of  any  other  descrip* 
tion,  the  action  may  be  brought  in  any  county  in  which  such  cor* 
poretion  shall  have  any  established  place  of  busi  less,  &c. ;  the 

<Mher  party  is  a  natural  person,  the  action  may  be  brongfat  in  tho 
county  where  he  lires.  See  the  above  case,  Alien  v.  T%e  Pae^U 
huwroMce  CowKpany^  21  Pick.  257.  See  also  Rev,  Stat  ch.  44, 
sections  11  and  21. 

By  sec.  19,  all  actions,  whether  local  or  transitory,  against  ike 
imhabiUmie  of  a  county ^  shall  be  brought  either  in  the  county  where 
the  plaintiff  resides,  or  in  the  county  against  which  the  action  is 
biought,  or  in  an  adjoining  county,  at  the  plaintiff ^s  election. 

Actions  hy  the  inhahitants  of  a  tounty^  shall  be  brought  either 
in  the  county  where  the  defendant  lives,  or  in  a  county  adjoining 
the  county  which  brings  the  action. 

By  the  Rev.  Stat.  ch.  90,  §  17,  penal  actions  must  be  brought 
in  the  counties  where  the  offences  are  committed,  unless  otherwise 
pnyvided. 

By  ch.  109,  Bey,  Stat  §  72,  a  person  summoned  to  answer  as 
trustee,  before  a  Justice  of  the  Peace,  is  not  held  to  answer  out  of 
the  county  in  which  he  dwells;  and  if  he  is  out  of  the  county  at 
the  time  of  the  service  on  him,  and  shall  not  return  before  final 
judgment,  he  shall  not  be  chargeable  as  trustee. 

[See  Rev.  Siut.  Maime,  eh.  114,  §  1—15  ] 
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OP  THE   GENERAX.   SULE,   THAT   AN   ACTION   DOES     NOT     LIE    VNTIL    A 

CAUSE   OF   ACTION   HAS  ACCBITED. 

Until  some  injury  has  been  offered,  there  is  no  ground  for  an  ap- 
plication to  the  tribunals  of  justice  for  redress.  And  if  an  acti  )n 
should  be  commenced  thus  prematurely,  it  cannot  be  sustained  by 
any  cause  of  action  happening  afterwards,  although  of  precise  y  the 
same  nature,  because  it  is  apparent  that  the  subsequent  cause  of 
action  cannot  be  the  one  set  forth  in  the  first  action.  And  there* 
fore^  if  the  defendant,  on  the  first  of  December^  promise  to  pay  on 
the  first  day  of  January^  no  action  can  be  maintained  until  the  first 
of  January.     See  Cro.  Car.  575. 

In  debt  upon  a  bond  for  payment  of  money,  if  it  does  not  be- 
come due  until  after  the  action  is  commenced,  it  will  be  bad.  See 
1  Sid.  .^v8. 
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In  debt  upon  bond  for  perfonnance  of  covenants,  if  a  breach  be 
assigned  for  a  time  after  the  action  is  commeltaced,  it  will  be  bad. 
llnd. 

So  in  covenant,  an  assignee  cannot  recover  for  a  breach  before 
the  assignment.    Leo.  51. 

If  a  bond  is  given,  conditioned  to  pay  money  at  several  times,  it 
is  forfeited  by  the  first  failure  of  payment,  and  an  action  may  be 
maintained  immediately.     1  Wils.  80. 

But  if  a  man  by  a  single  bill  or  bond,  without  penalty  binds  him- 
self to  pay  a  sum  of  money  in  different  portions  on  different  days, 
debt  will  not  lie  until  the  last  day  of  payment  be  past.  Co.  Litt. 
292,  h. 

So,  if  a  man  covenants  to  do  any  thing  at  several  times,  cove- 
nant lies  afler  every  default     Ibid, 

Where  the  surety,  on  a  note  which  he  has  dischai^d,  attached 
the  real  estate  of  the  principal  debtor,  on  a  writ  attaining  a  decla* 
ration  on  a  note  which  the  surety  anticipated  to  obtain  of  him,  and 
after  obtaining  such  note  attached  his  personal  estate,  it  w  isi  held, 
that  the  attachment  of  the  real  estate  was  the  commencement  of 
the  action,  and,  as  the  note  on  which  the  suit  was  founded  was  not 
then  in  existence,  there  was  no  cause  of  action.  The  attachment, 
both  of  the  real  and  personal  estate,  was  consnquently  dissolved. 
Swift  V.  Crocker,  21  Pick,  241. 

But  merely  filling  up  the  writ,  if  no  service  had  been  made  until 
after  the  note  had  been  signed,  would  not  have  been  fatal  to  the 
action.  A  writ  may  be  considered  as  made  at  such  time  as  it  was 
in  fact  designed  by  the  plaintiff  for  actual  use,  where  the  justice  of 
the  case  requires  it.  If  the  plaintiff  can  show  that  his  writ  was 
only  to  be  used  on  a  certain  contingency,  he  is  allowed  so  to  do. 
In  this  action,  the  attachment  was  dissolved  on  the  application  of 
certain  creditors  of  the  defendant,  under  the  provisions  of  the  Re- 
vised Statutes.     See  ibid. 

So,  where  a  writ  against  the  indorser  of  a  note,  was  delivered  to 
an  officer,  with  instructions  not  to  serve  it  until  after  he  had  given 
the  indorser  notice  of  the  non-payment  of  the  note  by  the  maker, 
and  the  writ  was  not  in  fact  served  until  aAer  such  notice  had  been 
given,  it  was  held,  that  the  action  was  not  commenced  until  the 
service  of  the  writ.     Seaver  v.  Lincoln,  21  Pick.  267. 

Quere,  however,  the  propriety  of  suffering  an  officer  to  be  an 
agent  to  do  any  cuUateral  act,  upon  the  due  performance  of  which 
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the  plaintiff^s  right  of  action  is  to  depend,  and  note,  that  in  Gard^ 
nor  V.  Webber^  17  Pick.  407,  it  waa  held,  that  the  date  of  the  writ 
is  the  time  of  the  connnencement  of  an  action,  and  not  the  time 
when  it  is  served.  And  therefore,  if  it  is  dated  before  the  expira- 
tion of  the  statute  of  limitations,  but  served  aAer,  it  will  take  away 
the  statute. 

If  a  note  is  made  payable  generally,  on  a  certain  day,  it  bf  comes 
due,  and  an  action  may  be  commenced  on  it  at  any  time  on  the 
third  or  last  day  of  grace ;  but  if  it  is  made  payable  at  a  bank^ 
there  is  no  default  of  payment  until  the  closing  of  business  hours 
at  the  hank  ;  consequently,  no  action  can  be  sustained  if  com- 
menced before  the  expiration  of  such  business  hours,  on  a  note  so 
given.      Church  v.  Clark,  21  Pick.  311. 

On  a  note  of  hand  for  the  payment  of  money  by  instalments, 
action  lies  upon  every  default,  but  the  plaintiff  must  count  only  for 
the  money  due,  and  not  for  the  whole  sum.    And.  370. 

Where  a  note  of  hand  is  drawn  payable  aAer  sight,  it  must  be 
presented  for  payment  before  action  can  be  brought*    2  Taunt,  323. 

If  goods  are  sold,  to  be  delivered  on  a  certain  day,  the  seller 
cannot  maintain  an  action  pro  tanlo,  on  each  delivery.  2  N,  Rep, 
61. 

No  action  can  be  maintained  against  a  consignee  of  goods  for 
sale,  for  not  accounting  for  and  returning  the  goods  undisposed  of,' 
without  demand.     1  Tbunt.  572. 

But  when  a  bill  of  exchange  is  dishonored  by  the  drawee^s  re- 
fusal to  accept,  every  one  who  became  a  party  to  it  before  the 
holder  is  immediately  liable  to  him,  though  before  the  day  at  which 
it  is  payable.    Doug.  551. 

If  land  under  incumbrance  is  sold  with  a  warranty  against  in- 
cumi  ranees,  an  action  of  covenant  will  lie  immediately  for  the 
breach,  and  nominal  damages  may  be  recovered ;  and  if,  pending 
the  action,  the  plaintiff  extinguishes  the  incumbrance,  he  may  re- 
cover the  amount  in  that  action,  as  damages.     20  Pick.  474. 

Where  it  is  apparent  on  the  record  that  an  action  has  been  com- 
menced before  the  cause  of  action  accrued,  it  may  be  moved  in 
arrest  of  judgment,  or  assigned  for  error.    2  Lev,  197 ;  Show.  147. 
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CHAPTER  in. 

OF   THE   PABTIES   TO  ACTIONS,  OE  THOSE   WHO   MAT  SUB  OR   BE   SUED. 

Bee  Com.  Dig.  Aetioa,  B.  C. 

The  foUowiDg,  as  well  as  all  common  peraoos,  may  generally 
commence  salts. 

An  alien  friend. 

But  an  alien  enemy  cannot  sue,  though  the  objection  is  discour- 
aged. 

So,  a  foreign  trading  company ;  and  they  may  sue  by  their  name 
of  reputation.     Strange,  612  ;  Ld.  Raym.  1532. 

So,  a  foreign  sovereign  may  sue  in  his  political  capacity,  as  well  as 
in  his  private  right.     See  Dow  &  Clark,  175« 

But,  it  seems,  a  foreign  government  not  acknowledged,  cannot 
sue.     See  9  Vesey,  347 ;  11  Ve8ey,28a 

An  idiot  or  lunatic  shall  sue  in  his  own  name.  1  Pop.  141 ;  1 
Brownl.  197. 

An  infant  may  sue  by  his  next  fqend.  By  the  Revised  Statutes 
of  Massachusetts,  every  guardian  has  a  right  to  sue  for  the  debts 
due  to  his  ward,  and  shall  represent  him  m  all  legal  proceedings, 
unless  where  some  other  person  is  appointed  for  that  purpose,  as 
guardian  or  next  friend.     Ch,  79,  §  17. 

A  person  deaf,  dumb,  and  blind,  an  idiot,  lunatic,  nan  ean^we 
mentis^  may  be  sued ;  but,  if  no  guardian  appeared  on  their  behalf, 
if  a  suggestion  were  made  of  such  disability  it  is  supposed  the 
court  would  esteem  it  their  duty  to  appoint  a  guardian  ad  litem, 

A  person  outlawed  cannot  sue  in  his  own  right,  though  he  may  as 
executor  or  administrator. 

In  general,  a  feme  covert  cannot  sue  without  her  husband. 

But,  it  seems,  after  a  divorce  from  bed  and  board,  if  the  husband 
should  refuse  to  pay  the  alimony,  which  the  court  had  decreed  for 
the  wife^s  maintenance,  she  may  sue  her  husband  ex  necessitate  rei. 

And  under  the  Revised  Statutes  of  Massachusetts,  ch.  77,  if  the 
husband  should  abandon  his  wife,  without  making  sufficient  provision 
for  her  maintenance,  the  Supreme  Judicial  Court,  on  application 
made  by  her  for  that  purpose,  and  she  being  of  the  age  of  twenty- 
one  years,  may  authorize  her  to  commence,  prosecute,  and  defend 
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any  suit  in  law  or  equity  to  final  judgment  and  ezecutioD,  in  like 
manner  as  if  she  were  unmarried. 

Any  corporation,  or  body  politic,  sole  or  aggregate,  it  aeeniB,  may 
sue  or  be  sued. 

It  18  a  general  rule,  that  a  party  cannot  be  both  plaintiff  and  de- 
fendant. 

And  therefore,  where  the  plaintiff  stiet  as  executor,  it  is  a  good 
plea,  that  the  defendant  made  the  promise  to  the  plaintiff's  testator, 
>»ntly  with  the  plamtiff  himself.     2  Chitty^s  Rq^.  589. 

These  subjects  will  be  considered  more  at  length  in  the  following 
dmptera. 


CHAPTER  TV. 

OF  ACTIONS  BT  ALIBNS. 


As  a  general  rule,  an  alien  enemy  cannot  have  any  action,  real^ 
personal  or  mixed,  in  his  own  right     JDyer,  2,  h ;  Oiosn,  45-    .        , 

And  therefore  if  a  debt  is  due  to  two  parties,  ono  of  whom  is  an 
alien  enemy,  it  cannot  be  enforced  by  the  other.  See  Roberts  v. 
Hardy^  3  Maule  &  Selwyn,  533.  ^' 

But  where  an  alien  enemy  is  resident  in  this  country,  the  obj^- 
ticHL,  it  seems,  would  be  discouraged  as  a  relic  of  barbarism.  Ao 
alien  enemy,  with  or  without  a  safe  conduct,  resident  in  this  coun- 
try, and  having  his  domicil  here,  may  be  hanged  for  Ingh  treason, 
and  therefore  may  be  considered  as  owing  a  tem[|oraiy  allegianc<^ 
to  the  country,  and  as  allegiance  and  protection  oughl  tp.be  correl^ 
tive  and  coextensive,  he  ought  to  be  able  to  recover  .on  all  contrqets 
made  with  him,  as'he  is  liable  to  be  sued  for  all  that  he  enters  4ntOf: 
and  ought  to  have  redress  for  every  species  of  illegal  violence, 
or  injury  offered  to  his  person,  property  or  character.  4 

And  accordingly  it  was  held,  in  England,  that  if  an  alien  enemy„ 
having  property  on  his  person,  on  which  he  wishes  to  obtain  money, 
sends  it  to  a  tradesman  who  is  dishonest  enough  to  detain  it,  will 
be  allowed  to  recover  either  the  property  or  the  money.  See  the 
opinion  of  C.  J.  Etbe,  in  Sparedburgh  v,  Bannatyne^  2  Esp.  R^ 
580. 

And  a  neutral,  taken  on  board  an  enemy^s  ship^  though  then  an 
alien  enemy,  ceases  to  be  so  by  leaving  their  service,  and  may  sue 
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as  an  alien  friend  upen  a  contract  entered  into  by  him  as  a  prisoner 
of  war.     Ibid, 

An  alien  enemy,  with  a  safe  conduct  or  protection,  may  sue ;  1 
Salk.  46 ;  «oi  he  may  sue  as  executor  or  administrator* 

Afler  peace,  one  lately  an  enemy  may  sue  for  rights  previously 
acquired  in  a  state  of  amity ;  but,  it  seems,  not  for  rights  acquired 
during  the  war,  unless  recognized  expressly  or  impliedly  by  the 
laws.  6  T.  R.  28 ;  13  Vesey,  71 ;  1  Taunt.  29 ;  Doug.  650 ;  6 
Taunt.  237.  If  a  demand  be  due  to  two,  and  one  is  disabled  as  an 
alien,  the  other  cannot  enforce  it.     3  M.  dc  Sel,  533. 

An  alien  friend  may  have  a  personal  action  of  any  kind,  and 
therefore  may  recover  in  an  action  for  defamation.     1  Bui.  134. 

An  alien  residing  abroad,  may  be  sued  in  this  country  if  he  has 
any  property  within  the  jurisdiction  of  the  court,  upon  which  a 
judgment  may  operate ;  but  otherwise,  not.  See  Debt  on  Judg* 
ments,  post. 

Under  the  Revised  Statutes  of  Massachusetts,  "  when  any  person 
shall  be  disabled  to  prosecute  an  action  in  the  courts  of  this  (Com- 
monwealth, by  reason  of  his  being  an  alien,  subject  or  citizen  of 
:any  country  at  war  with  the  United  States,  the  time  of  the  contin- 
ruance  of  such  war  shall  not  be  deemed  any  part  of  the  respective 
periods  herein  limited  for  the  commencement  of  any  of  the  actions 
before  mentioned."     Ch,  120,  §  8. 

Under  the  Revised  Statutes,  ch.  90,  §  44,  "  No  personal  action 
•shall  be  maintained  against  any  person,  who  is  out  of  the  Stale  at 
the  time  of  the  service  of  the  summons,  unless  he  shall  have  been 
before  that  time  an  inhabitant  of  the  State,  or  unless  an  effectual 
attachment  of  his  goods,  estate,  or  effects  is  made  on  the  original 
writ,  except  in  cases  in  which  it  is  other^vise  specially  provided. 

The  exceptions  appear  in  sections  49  and  50  of  the  same  chap- 
ter. By  section  49, "  When  an  action  is  brought  in  this  State  by 
any  person  who  is  not  an  inhabitant  thereof,  or  who  cannot  be  found 
therein  to  be  served  with  process,  he  shall  be  held  to  answer  to  any 
•  action  brought  against  him  here  by  the  defendant  in  the  first  action ; 
provided,  that  the  demand  in  the  two  cases  be  of  such  a  nature  that 
the  judgment  or  execution  in  the  one  case  can  be  set  off  against 
the  judgment  or  execution  in  the  other."  And  by  section  60,  "  If 
there  are  several  defendants  in  the  original  action,  each  of  them 
shall  be  authorized  to  bring  such  cross  action  against  the  original 
.plaintiff,  and  upon  recovering  judgment  therein  he  may  be  allowed 
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to  set  off  his  judgment  against  that -which  may  be  recovered  against 
himself  and  his  co-defendants  in  like  manner,  as  if  the  latter  judg- 
ment had  heen  against  himself  alone.^* 

The  general  law  of  eet^off  in  Massachusetts^^  will  be  found  in 

chapter  96  of  the  Reoised  Statutes, 

[See  Mev,  Stai.  Maine,  ek.  1J4,  §  1^15.] 


CHAPTER  V. 

OF   ACTIONS   BT  AND  AGAINST   COBFOBATIONS. 

In  general,  a  corporation  can  neither  maintain  nor  be  made  de- 
fendant to  an  action  of  battery,  or  such  like  personal  injuries.  See 
1  Kyd.  155. 

But  a  corporation  may  maintain  trespass,  for  a  trespass  done  to 
their  lands.     Com.  Dig.  Franchises,  (T  19)  in  notis. 

A  corporation  aggregate,  having  a  fee  simple,  may  maintain  a 
writ  of  right.  But  a  sole  corporation,  not  having  a  fee  simple, 
cannot     Co.  Litt.  341,  b  ;  Fitz,  N.  B.  5. 

A  corporation  aggregate  cannot  sue  as  a  common  informer.  Str. 
1241. 

It  seems  a  corporation  can  neither  sue  nor  be  sued  jointly  with 
another  person  in  England,  on  account  of  the  difference  of  process. 
Com.  Dig.  Pleader,  (2  B.  2.)  Qa.  In  cases  where  a  joint  action 
must  be  brought,  or  none  at  all.  But  in  Massachusetts,  a  joint 
action  has  been  brought  against  two  contiguous  parishes,  without 
any  objection  on  account  of  the  joinder. 

When  a  corporation  sues,  an  attorney  should  be  appointed  under 
the  seal  of  the  corporation.     1  Kyd.  268 ;  1  Salk.  255. 

It  is  held  that  trespass  cannot  be  maintained  against  a  corpora- 
tion, but  should  be  brought  against  the  servants  of  the  corporation, 
who  commit  the  trespass  by  the  audiority  of  the  corporation,  in 
whose  right  such  servants  may  justify.  But  perhaps  this  should  be 
restrained  to  cases  where  the  servants  of  the  corporation,  within  the 
general  scope  of  their  authority,  but  without  any  express  command,, 
commit  acts  which  are  trespasses  or  not,  according  to  the  extent  and 
nature  of  the  rights  of  the  corporation.  For  there  seems  to  be  na 
sufficient  reason  why  a  corporation  may  not  be  liable  for  a  trespaaa 
or  other  tort  committed  by  their  express  command*  See  according*^ 
ly,  16  East,  6: 
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It  has  been  held,  that  a  corporation  cannot  be  sued  in  an  action 
of  indebUatus  oimtmpsit^  because  their  acts  most  be  under  their 
common  seal.  But  this  can  hardly  be  law,  because  why  may  not 
(their  agents  when  appointed  expressly  for  that  purpose,  under  their 
seal,  bind  the  corporation  by  a  parol  contract?  Ste  3  Dal.  495, 
See  also,  10  Mass.  B.  514,  tohereihe  eontrary  woe  held. 

An  action  on  the  case  may  be  brought  against  a  corporation  for 
the  neglect  of  a  corporate  duty  to  the  special  damage  of  the  plain- 
tiff.   7  Mass.  R.  169. 

A  corporation  must  sue  and  be  sued  by  its  corporate  name,  though 
a  very  minute  variation  is  not  material ;  10  Co.  33.  See  11  Mass. 
R.  338,  where  amendment  woe  dUowed, 

The  members  of  a  corporation,  generally,  cannot  be  witnesses 
Tor  the  corporation,  but  one  may  be  disfranchised  for  that  purpose. 
Com.  Dig.  Pleader,  (2  B.  2.) 

But  by  the  Revised  Statutes  of  Massachusetts,  ch.  94,  %  54,  ^., 
members  of  school  districts,  parishes,  religious  societies,  incorporated 
mutual  fire  insurance  companies,  inhabitants  of  counties,  towns, 
cities,  districts,  or  precincts,  may  be  witnesses,  notwithstanding  such 
interest,  in  any  actions,  criminal  or  civil,  where  the  corporations  are 
parties  or  interested. 

By  ch.  44,  ^  8,  Rev.  Stat.,  ^'  When  the  charter  of  a  corporation 
expires  or  is  annulled,  the  Supreme  Judicial  Court  have  power,  on 
application  of  a  creditor,  or  a  member,  or  a  stockholder,  to  appoint 
receivers  or  trustees  of  the  corporation  to  collect  the  debts,  dec., 
and  to  prosecute  and  defend  all  necessary  or  proper  suits  in  the 
name  of  the  corporation. 

By  the  same  chapter,  the  franchise  of  a  corporation  b  made 
liable  to  attachment,  and  to  be  taken  on  execution. 

By  Mass.  Stat.  1839,  ch.  158,  any  corporation  in  another  State, 
having  property  in  this  State,  may  be  sued  and  the  property  attached 
here,  and  the  seryice  of  the  writ  shall  be  as  directed  in  ch.  90  and 
92  of  the  Revised  Statutes. 


CHAPTER  VI. 

OF  ACTIONS   BY  AND  AGAINST   INFANTS* 

An  infant  sues  by  his  next  friend,  or  by  his  guardian  specially 
admitted  by  the  court  for  that  purpose ;  and  the  next  friend  may  be 
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any  one  who  is  witling  to  undeftake  his  cause  and  become  liable 
for  the  costs.  If  the  infant  sues  in  this  manner,  he  cannot  disavow 
his  proehim  «M»|r«  Com.  Dig.  (Pleader  2,  c.  L)  But  after  full 
age*  he  may  proceed  in  the  suit  by  attorney.    2  Cro.  580« 

By  the  Ber.  Stat  ch.  79,  ^  8,  the  power  of  any  court  to  appoint 
guardians  to  defend  the  interests  <^  minors,  who  are  impleaded, 
as  also  the  power  to  admit  a  prochien  amy  to  prosecute^  is  fully 
recognixed. 

Where  an  infant  is  joined  with  others,  in  soeing  in  the  right  of 
another,  the  action  may  be  Imnight  by  attorney ;  3  Cro.  877 ;  as 
they  all  make  one  person  in  law.  So  husband  and  wife  may  sue 
by  attorney,  though  the  wife  is  an  infant.    2  SaunSl.  213. 

An  infant  may  maintain  an  action  for  a  breach  of  promise  of 
maniage,  though  the  only  consideration  was  the  infant's  promise  > 
which  was  voidable.    Strange,  987. 

But,  it  seems,  an  infant  cannot  sue  a  qui  tarn  action  by  prochein 
amy.    Sayer's  Bep.  51. 

Under  the  stat.  1784,  ch.  28,  ^  9,  it  was  held,  in  Smith  t«  Flaydj 
1  Pick.  275,  that  an  in&nt  plaintif  is  liable  to  costs.  It  was  held 
otherwise  in  England,  under  the  English  stat.  23  Hen.  8,  ch.  15, 
in  chancery,  and  at  law  there  were  conflicting  decisions.  The 
phraseology  of  the  Revised  Statutes  of  Massachusetts  seems  to 
leave  the  subject  open,  if  it  were  thought  expedient  to  revise  this 
decision. 

An  infiint  is  liable  to  an  action  for  necessary  meat,  drink,  lodging, 
clothing  and  instruction,  all  suitable  to  his  condition  in  life;  and 
necessaries  furnished  to  an  infant's  wife,  are  such  necessaries.  Str. 
168.  But,  before  trusting  him  the  tradesman  should  inquire  whether 
he  is  provided  for  by  his  friends.     Peake,  229. 

An  infant  is  liable  for  a  debt  due  from  his  wife  before  marriage, 
if  she  were  then  of  full  age,  and  may  be  arrested  for  it.    Barnes,  95. 

An  infant  is  liable  to  an  action  for  all  tortious  acts  committed  by 
him ;  as,  for  a  trespass,  or  for  slanderous  words,  or  for  money  em* 
bezzled.  1  Esp.  N.  P.  C.  172.  In  this  latter  case,  if  trover  will 
lie,  it  will  be  safer  to  bring  trover ;  but,  if  trover  will  not  lie,  an 
action  for  money  had  and  received  may  be  brought,  though  in  form 
it  seems  founded  on  a  contract.     Peake,  223 ;  Esp.  R.  172. 

But,  it  seems,  the  plaintiff  cannot  change  a  contract  into  a  tort,  so 
as  to  make  an  infant  liable,  where  otherwise  he  is  not«  See  8  T. 
Rep.  335. 
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Where  an  infant  and  an  adult  join  in  a  contract,  voidable  as  re- 
spects the  infant,  the  adult  may  be  sued  alone.    3  Taunt  807. 

An  infant  is  not  liable  on  his  bond  with  a  penalty.  Cro.  Blis. 
928.    But  his  surety  will  be  bound. 

But  an  infant  is  liable  on  his  single  bill,-  or  on  his  promissory 
note,  if  given  for  necessaries,  of  tDhich  the  court  tnll  judge,  1  T. 
Rep.  41.     See  Salk.  386. 

But,  it  seems,  an  infant  cannot  accept  a  bill  of  exchange  for 
necessaries.     1  Camp.  552. 

If  infancy  is  not  a  defence  to  a  contract  in  the  country  where 
the  contract  was  made,  it  will  be  none  here.  3  Esp.  R.  163.  And 
the  onus  probandi  lies  on  the  infant,  to  show  such  contract  is  void 
there.     Ibid. 

In  an  action  against  an  infant,  it  is  not  necessary  to  mention  his 
infancy,  and  that  the  articles  were  necessary.  But  if  the  defendant 
pleads  his  infancy,  the  plaintiff  may  reply,  that  the  articles  furnished 
were  necessaries;  Jon.  146;  Str.  1101.  Or  that  the  defendant 
confirmed  the  promise  after  full  age.     I  Term  R.  648. 

But  a  ratification  by  a  person  after  coming  of  age,  if  made  under 
the  terror  of  an  arrest,  or  through  ignorance  of  the  law,  is  not  bind* 
ing.     5  Esp.  R.  102. 

If  an  infant,  when  sued,  does  not  name  a  guardian  to  appear  by, 
the  court  will  permit  the  plaintiff  to  do  it.  Str.  1076 ;  7  Taunt. 
488 ;  2  Wils.  50. 


CHAPTER  VII. 

OF   ACTIONS   BY  AND   AGAINST   IDIOTS,   LUNATICS,  dtC. 

An  idiot,  i.  e,  a  fool  or  madman  from  his  birth,  or  who  has  no  lu- 
cid intervals,  it  is  said,  must  always  appear  in  person,  whether  he 
prosecutes  or  defends.     Co.  Litt.  135,  b* 

But  a  person  non  compos^  t.  e.  who  has  lost  his  understanding, 
may  appear  by  attorney,  if  of  full  age,  otherwise,  by  guardian.  4 
Co.  124,  b ;  2  Saund.  235.  But  how  can  a  person  non  compos 
mentis  appoint  an  attorney  ?     See^  in  Maine,  Stat.  1845,  c.  166. 

An  idiot  or  lunatic  must  sue  in  his  own  name,  and  any  one  who 
prays  to  be  admitted  as  his  friend,  may  sue  for  him.  See  2  Saund. 
335. 
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It  has  been  held  in  England,  if  en  insane  person  buys  goods 
on  credit,  suitably  to  his  rank  and  condition,  of  a  person  who  has 
no  notice  of  his  insanity,  the  seller  may  recover  in  an  action  of 
Assumpsit.     See  Bagster  v.  PorUnunUh^  7  Dowl.  &  Ry.  614. 

But  it  seems,  no  action  for  damages  for  the  non-performance  of 
an  executory  contract  could  be  maintained  against  an  insane  person. 

In  case  of  a  contract  with  an  insane  person,  without  notice  of 
his  insanity,  where  the  other  party  had  performed  his  part  of  the 
contract,  his  proper  remedy  perhaps  might  be  a  quantum  mermt 
for  his  senrices.     Qu» 

Where  a  person  deals  with  one  insane,  the  burden  of  proof  of 
want  of  notice  of  the  insanity,  would  seem  to  fall  on  the  dealer. 


CHAPTER  Vm. 

OP  ACTIONS  BY  AND  AGAINST  BXSCUTORS  AND  ADMINISTRATORS, 

In  general,  an  executor  or  administrator,  may  maintain  an  action 
for  a  breach  of  any  contract,  made  with  the  testator.  Except,  per- 
haps, a  breach  of  contract  of  marriage.     See  2  Maule  &  S.  406. 

So  he  may  maintain  covenant,  for  any  covenant  made  to  the 
testator  for  a  personal  thing,  or  upon  any  covenant .  concerning  the 
realty,  broken,  in  the  testator's  lifetime.  Com.  Dig.  Administration, 
(B.  13) ;  1  Maule  &  S.  355. 

But  an  executor  cannot  sue  for  the  breach  of  a  covenant  of  sei- 
zin  in  fee,  made  to  his  testator ;  nor,  for  a  breach  of  a  covenant 
for  further  assurance,  since  the  death,  unless  the  personal  estate  has 
been  directly  impaired  by  it.     1  Maule  &  S.  355. 

And  generally  it  would  seem  that  an  executor  cannot  maintain 
an  action  on  any  covenants  real,  which  run  with  the  land  for  breaches 
happening  since  the  death  of  the  testator.  Such  actions  should  be 
brought  by  the  heir. 

An  executor,  &c.  may  maintain  trespass,  trover,  <Sz;c.  for  goods 
belonging  to  the  estate,  taken  out  of  his  own  possession^  either  as 
executor,  or  without  naming  himself  executor.  In  the  former  case, 
he  may  join  any  count,  in  the  same  form  of  action,  which  he  may 
have  a  right  to  bring  as  executor ;  in  the  latter  case,  he  may  join 
any  suitable  count,  in  his  own  right.  But,  in  either  case,  it  is  ob- 
vious he  will  have  to  account,  as  executor,  for  whatever  property 
be  may  recover  in  right  of  the  estate  of  the  deceased. 
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In  like  manner,  an  executor  may  maintain  debt,  for  goods  of  the 
testator,  sold  by  himself. 

It  is  held,  an  executor  may  maintain  an  action  on  the  case, 
against  the  sheriff  for  an  escape  of  one  taken  in  execution,  or  for 
not  returning  his  writ,  or  for  a  false  return.  See  Com.  Dig.  Ad- 
ministration, B.  13,  and  the  various  authorities  there  cited  pro  4* 
con.  See  also  Ld.  Raym.  978 ;  Cro.  Car.  297 ;  1  Salk.  12 ;  Ld- 
Baym«  41.  But  it  is  said,  otherwise  of  an  escape  on  mesne  pro- 
cess.    Ihid.  t 

As  torts  generally  die  with  the  person,  an  executor  cannot  main* 
tain  trespass  for  an  assault  and  battery  on  the  testator,  or  an  action 
of  the  case  for  slandering  the  testator,  ^ec 

But  an  administrator  or  executor,  may  maintain  debt  upon  a 
judgment  recovered  by  the  intestate  or  testator,  or  Upon  any  recog- 
nizance,  obligation  or  other  specialty  or  contract  made  to  him. 

So,  he  may  maintain  replevin  for  goods  taken  in  the  deceased's 
lifetime.     &e  6  Mass.  Rep.  394 ;  Cro.  Eliz.  377 ;  1  Vent.  187. 

Where  an  executor  or  administrator,  names  himself  so  without 
necessity,  having  a  good  cause  of  action  in  his  own  name,  though 
in  the  right  of  the  estate,  his  naming  himself,  executor^  4^.  is  mere 
surplusage. 

Where  an  executor  sues  as  executor,  he  cannot  join  in  the  same 
action  a  count  in  his  own  right.     Str.  1271 ;  1  Wils.  17  L 

Neither  can  a  count  against  one  in  his  own  right  be  joined  with 
a  count  against  him  as  executor  or  administrator. 

But,  it  seems  a  count  upon  a  promise  to  the  plaintiff  as  adminis-' 
tratrix,  for  goods  sold  by  her  aAer  the  death  of  the  intestate,  may 
be  joined  with  a  count  upon  an  account  stated  with  her,  as  admin* 
inistrairix. 

In  determining  whether  counts  can  be  joined  or  not,  the  best 
rule  seems  to  be,  that,  if  the  sums  recovered  will  be  assets  in  the 
plaintiff's  hands,  the  counts  may  be  joined ;  otherwise,  not  Bull 
V.  Palmer^  2  Lev.  165.  See  also  CoioeU  v.  Walts^  6  East,  405. 
A  difficulty,  however,  may  sometimes  arise  in  such  cases,  with  re- 
gard to  the  costs,  if  the  executor  should  fail  in  his  action. 

It  has  been  held,  that  an  action  on  a  bond  given  to  the  testator, 
cannot  be  joined  in  an  action  on  another  bond  given  to  his  exec- 
utor, as  such.  Hosier  v.  Ld.  Arundel^  3  Bos.  &  Pul.  7.  In  such 
case,  if  the  executor  were  allowed  to  proceed  in  the  joint  action, 
but  should   die  before  judgment,  to  whom  could   this  joint  action 
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snrvife  ?  The  iirat  bond  ought  to  he  sued  by  the  adminiBtfator  de 
ham$non  of  the  testator;  the  second  by  the  adrntnistrator  of  the 
eiecator. 

A  mwjoinder  k  suffieieat  cause  to  arrest  judgment 

An  eiecutor  or  administrator  cannot  join  with  a  surviving  pn^ 
niBee ;  for  the  surviving  promisee  alone  can  maintain  the  action ; 
neither  can  an  action  be  brought  against  an  executor  or  administra- 
tor and  a  surviving  promisee  jointly,  2  Lev.  338»  398 ;  Fortesc. 
B.  181. 

If  money  belonging  to  a  testator  be  received  by  another  person 
mhn  testator's  death,  the  executor  may  recover  it  in  his  own  right, 
and  consequently  may  join  any  other  claim  of  his  own  with  it  2 
Term  R.  476. 

If  an  executor  pays  money,  which  he  is  entitled  to  recover  back, 
he  should  sue  in  his  own  right,  and  must  not  join  with  it  any  claim, 
UM  execuior;  though  if  he  only  styles  himself  executor,  it  will 
merely  be  surplusage.    4  T.  R.  561. 

An  administrator  cannot  commence  an  action  until  adn^nistration 
granted.  1  Salk.  308.  That  is  to  say,  if  A,  expecting  to  be  ad^ 
ministrator  on  B^s  estate,  should  commence  an  potion  as  administra- 
lor,  and  aAerwards  should  actually  be  appointed  adnunistrator,  it 
will  noC  avail  hun  in  that  action.  In  England  an  executor  may 
bring  an  action  before  probate  of  the  will,  but  cannot  declare  till 
probate  granted.  It  would  seem  otherwise  in  Msssachusetts,  where 
those  executorB  akme  who  accept  the  trust  hp  giving  kmds,  have 
any  right  to  commence  suits. 

By  the  English  law,  all  the  executors  and  administrators  must 
join  in  suits.  Yelv.  130.  But  in  Massachusetts,  those  only  who 
accept  the  trust  by  giving  bonds,  need  be  named  either  as  plaintift 
or  defendants*  And  in  England,  it  does  not  seem  necessary  to 
join,  OS  defendanUy  those  executors  who  do  not  administer.  See 
Str.  R.  788;  1  Lev.  161;  2  Saund.  213. 

If  there  are  two  executors,  and  one  dies,  the  survivor  alone  must 
sue  and  be  sued.    Imp.  PL  90, 91. 

So,  if  there  are  two  administrators  appointed,  and  one  dies,  the 
office  survives  to  the  other,  who  may  be  sued  and  may  sue  alone« 
2  Vem.  514. 

In  soeing  administrators,  all  must  be  joined,  because,  of  course^ 
all  are  concerned  in  the  administration. 

At  common  law,  no  action  can  be  maintuned  against  an  execu- 
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'tffr  or  adauttifltmtor,  a$  9ueh^  wliere  tbe  general  iesue  is  not  goiUy ; 
:BBi  for  assault  aod  battery  by  the  testator,  slander^  trespassf  nuisance, 
actions  on  the  case,  {other  than  for  promises,)  trover,  or  where  law 
wager  is  allowed.  Cro«  Eliz.  600 ;  Pi.  330.  But,  in  many  cases, 
by  waiving  the  tort,  a  sufficient  remedy  may  be  had  against  an  ex- 
ecutor, or  administrator,  on  an  implied  assumpsit.  See  ToL  on  Ea- 
ecutors,  462 ;  Cowp.  376. 

By  the  &ev.  Stat  of  Mass.  ch,  93,  ^  7  and  9,  tbe  actions  of 
replevin,  trover,  trespass  for  assault,  battery,  or  imprisonment,  tres- 
pass lor  goods  taken  and  carried  away,  and  trespass  on  the  oase  for 
damage  done  to  real  and  perMMial  estate,  survive,  and  such  actions 
.may  be  commenced  originally  by  and  against  an  executor  or  admin- 
istrator ;  or,  if  commenced  by  or  against  the  original  party,  may  be 
prosecuted  or  defended  by  or  against  his  executor  or  administmton 
But  in  such  case,  the  actual  damage  sustained  can  be  recovered, 
and  not  vindictive  damages. 

An  executor  or  administrator  cannot  be  chaiged,  as  such,  either 
for  money  had  and  received,  money  lent  to  him,  or  on  an  account 
stated  of  money  due  from  him  us  exeeuiar  or  adminittraiar  ;  these 
charges  make  him  personally  liable.    See  1  H.  Bl.  108. 

But  an  tmimid  compfUaseeni  of  money  due  from  the  intestate, 
does  not  make  the  administmtor  personally  liable.    1  Hen.  Bl.  108. 

The  executor  or  administrator  of  a  tenant,  may  be  sued  as  much 
for  breaches  of  covenant  committed  by  an  assignee,  to  whom  the 
premises  have  been  assigned  since  the  death  of  the  tenant,  10 
East,  313. 

If  there  are  joint  lessees,  and  one  dies,  covenant  lies  against  the 
survivor  only.  If  both  lessees  die,  covenant  lies  against  the  admin- 
istrator of  the  survivor  alone.  But,  if  tbe  lease  is  joint  and  several, 
and  one  of  the  lessees  dies,  covenant,  at  the  option  of  the  lessor, 
may  be  maintained  agaiost  the  administrator  of  the  deceased  lessee, 
although  all  the  mterest  in  the  lease  survives  to  the  other  surviving 
lessee.    See  Enyt  v.  DoaMhome^  2  Bur.  1190. 

Any  person,  who  takes  upon  himself  to  manage  or  intermeddle 
'With  the  goods  of  a  person  deceased,  may  be  sued  as  exeeulor  de 
son  tori ;  styling  him,  however,  as  executor,  as  in  other  cases,  5 
Go.  83,  b ;  Salk.  313  ;  Mod.  471. 

But  mere  acts  ai  kindness  will  not  make  one  an  executor  in  his 
own  wrong ;  as,  taking  care  of  the  funeral  of  the  deceased ;  pro^ 
viding  for  the  children  of  the  deceased ;  or  feeding  his  cattle  ;  or 
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inaUng  aa  inventmy ;  or  anj  acts  for  the  neceseayy  p]f«Mrvation  of 
llie  propeity  of  the  deeeaned  before  adminiBtmtion  is  granted. 

By  ch.  64,  ^11,  Sev.  Stat,  of  Man.,  persons  selling  or  embez* 
^ing  the  property  of  a  deceased  person  belbte  taking  out  admims- 
tiatkm,  dsc.,  are  made  liable  as  executors  de  scm  tort 

By  the  same  eh.,  when  ftom  anycause  theve  isa  dehiyingmndng 
administration,  the  Judge  of  Probate  has  power  at  discretion  to 
appobt  a  special  administrator  to  collect  and  preserve  the  property 
of  the  deceased ;  such  administrator  is  not  liable  to  an  action  by 
Ac  creditors  of  the  deceased. 

An  ezecotor  or  administrator,  in  an  action  in  the  right  of  te 
deceased,  most  be  styled  accordingly ;  otherwise,  it  may  be  pleaded 
m  abatement*    Com.  Dig.  Pleader,  (2  D.  I.) 


CHAPTER  IX. 

OF  ACTIOiro  BT  AKD  A0AIK8T  HBIBS. 


For  a  breach  of  a  covenant  real,  after  the  ancestor's  death,  the 
heir  must  sue.  But  for  a  breach  of  covenant  real,  in  the  lifetime 
of  the  ancestor,  the  executor  or  administrator  alone  may  sue,  though 
the  covenant  a-as  with  the  ancestor,  his  heirs  and  assigns  only* 
Vent  175 ;  2  Keble,  831. 

Accordingly,  if  a  man  leases  for  years,  and  the  lessee  covenants 
with  the  lessor,  his  ^xeaUmrs  and  fuLministrat^rSi  to  repair  and 
leave  in  good  repair  at  the  end  of  the  term ;  and  the  lessor  dies. 
Us  heirs  may  have  an  action  on  this  covenaAt  though  not  named* 
2  Lev.  92. 

If  a  feoffment  be  made  in  fee,  and  the  feoffi>r  covenants  to  war* 
rant  the  land,  or,  otherwise,  to  the  fec^ee  and  hit  heirs,  of  tbisoov* 
enant,  the  heir  of  the  feofee  shall  have  the  advantage. 

If  A  covenants  with  B  and  his  heirs  to  enfeoff  B  and  his  heirs, 
and  B  dies  before  it  be  done,  B's  heirs  shall  take  advantage  of  the 
covenant    And.  55* 

A  covenanted  with  B  that  he  was  seized  of  a  good  estate  in  £m, 
B^s  heir  must  sue  f(Nr  a  breach  and  not  B's  execuUHT.  See  Wood's 
Conv.  552.    See  further  Imp.  PI.  124. 

An  heir  who  sues  in  his  own  ri^,  though  he  comes  to  this  right 
by  descent,  need  not  name  himself  Aeir,  but,  if  he  sues  upon  a 
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oovewint  or  grant  of  his  anoeator,  ho  should  he  named  a$  heir. 
Com.  Dig.  Pleader,  (3^1.)  And  he  should  show  how  he  is  heir. 
1  Salk.  365. 

At  common  law,  heirs  are  never  bound  by  coTonants,  unless  ex* 
pressly  named. 

An  action  of  covenant  may  be  maintained  against  an  heir  on  a 
covenanti  by  which  the  ancestor  binds  himself  and  his  heirs,  and  it 
IS  not  necessary  to  allege  the  descent  of  lands ;  for,  if  it  be  not  80« 
the  heir  must  plead  it.     Willes'  R.  585 ;  Dyer,  844,  B. 

And  it  seems  that  it  is  not  necessary,  for  the  plaintiff  to  show 
how  the  defendant  is  heir ;  for  it  may  not  be  in  his  knowledge.  1 
f{alk.d55. 

An  heir  is  pot  liable  for  the  debt  of  his  ancestor  beyond  the 
-value  of  the  lands  which  descend  from  him ;  otherwise  he  mi^t  be 
charged  ad  infinittini,  Str.  665.  An  heir  and  a  devisee  are  liable 
jointly,  but  quare^  how  contribution  shall  be  made  between.  See 
H  Str.  1S70.  As  respects  the  plaintiff,  no  doubt,  each  is  liable 
for  the  whole  as  far  as  the  value  of  the  estate  inherited  or  devised 
<will  go ;  but  on  an  action  for  money  laid  out  and  expended,  or  a 
l>ill  in  equity,  will  the  amount  for  which  each  is  eventually  liable 
•depend  upon  the  proportion  of  their  respective  shares  of  the  de- 
ceaaed^s  estate  f  However  that  may  be,  it  seems  the  executor  is 
•bound  to  reimburse  them,  as  far  as  the  funds  will  go.  2  P.  Will. 
175. 

Under  the  Revised  Statutes  of  Massachusetts,  ch.  70,  ^  18 ;  '*  af* 
ler  the  settlement  of  any  estate  by  an  executor  or  administrator, 
:and  after  the  expimtion  of  the  time,  limited  for  the  commencement 
of  actions  against  him  by  the  creditors  of  the  deceased,  the  heira, 
next  of  kin,  devisees  and  legatees  of  the  deceased,  shall  be  liable 
in  the  manner  provided  m  the  following  sections,  for  all  debts, 
^hich  could  not  have  been  sued  for,  against  the  executor  or  admin- 
istrator, and  for  which  provision  shall  not  have  been  made  according 
to  the  sixty-fiAh  chapter,  {which  among  other  things  makes  proviso 
ion  for  the  payment  of  the  debts  of  the  deceased^  in  general^  in  the 
^ordinary  course  of  administration.) 

By  ^  14,  each  of  such  persons  is  liable  to  such  creditor,  to  an 
amount  not  exceeding  the  value,  whether  of  real  or  personal  estate, 
ihat  he  shall  have  received  from  the  deceased  ;  ^  Provided,  that  if 
by  the  will  of  the  deceased,  any  part  of  his  estate,  or  any  one  or 
snore  of  the  legatees,  shall  be  made  exclusively  liable  for  the  debt, 
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in  exoneration  of  the  rest  of  the  residae  of  the  estate,  or  of  the 
other  devisees  or  legatees,  the  provisions  of  the  will  shall  he  com- 
plied with  in  that  respect ;  and  the  persons  and  estate,  so  exempted 
by  the  will,  shall  be  liable  ftxr  only  so  mnoh  of  the  debt,  if  any,  as 
cannot  be  recovered  from  those  who  are  first  chargeable  therewith ; 
and  provided  fiurther^  that  no  such  suit  shall  be  maintained,  unless 
it  be  commenced  within  one  year,  next  after  the  time  when  the  right 
of  action  shall  first  accrue.^^ 

By  ^  15,  if  any  of  the  heirs,  &c.  shall  die  without  having  paid 
his  just  proportion  of  such  debt,  his  executors  and  administrators 
rfmll  be  liable  therefor,  as  for  his  proper  debt,  to  the  extent  to  which 
be  would  have  been  liable,  if  living. 

By  ^  16,  if  more  than  one  are  liable,  the  creditor  may  recover 
in  a  bill  in  equity,  against  them,  &c. ;  and  the  court  shall  thereupon 
determine,  by  the  verdict  of  a  jury,  if  either  party  require  it, 
what  sum,  if  any,  is  due  to  the  plaintiff;  and  they  shall  also  de- 
cide, according  to  the  course  of  proceedings  in  chancery,  how 
mnch  each  one  of  the  defendants  is  liable  to  pay  towards  the  sat- 
isfaction of  the  debt,  and  may  award  execution  and  other  process 
thereibr. 

By  §  17,  in  case  of  the  insolvency  of  one  of  the  heirs,  &c.  &c. 
ihe  others  shall  nevertheless  be  liable  to  the  creditor,  for  the  whole 
amount  of  his  debt;  provided  no  one  shall  be  compelled  to  pay 
niore  than  the  amount  received  by  him  from  the  estate  of  the  de- 


By  §  19,  any  such  insolvent,  &c.  shall  be  liable  to  indemnify 
socb  others  as  have  consequently  paid  more  than  their  just  propor- 
tion of  the  debt ;  for  which  they  may  sue  jointly,  or  one  or  more 
may  sever  from  the  rest,  at  their  discretion,  &c. 

See  the  case  of  HaU  v.  Bumstead^  20  Pick.  2,  where  a  con- 
struction is  given  to  some  analogous  provisions  in  the  act  of  1788, 
ch.  66,  §  5,  and  the  proper  mode  of  declaring  is  pointed  out 

[Sec  Rev.  Stai.  Maine,  ch.  120,  §  24—28.] 
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CHAPTEE  X. 

OF  ACriOMS  BT  AND  A0AJNST  JOXXT  TBNAMTS)   PARTSHSBS,  AKD 

TBNANTS  IN  COMMON. 

In  all  real  and  mixed  actions,  joint-tenants  ought  generally  to 
join,  having  but  one  joint  title,  and  one  freehold.    Co.  Litt.  189,  a. 

So  they  ought  to  job  in  trespass  and  other  personal  actions,  where 
they  are  jointly  interested.  And  if  two  joint-tenants  demise  their 
land,  reserving  the  rent  to  each  separately,  still  they  should  join  ia 
a  suit.    5  Mod.  72. 

So,  joint-tenants  should  be  sued  together  in  real  actioiia  coocem- 
ing  the  joint  estate,  as  in  a  precipe  quod  reddai^  writ  of  entry, 
formedon,  dower,  and  in  a  writ  of  partition  brought  by  one  joint- 
tenant  ;  and  if  a  man  and  his  wife  are  jobt-tenants,  they  should 
both  be  sued. 

Tenants  in  common  shall  not  join  in  any  real  action,  as  they  hold 
by  distinct  titles.     See  Litt  ^  311 ;  2  Cro.  231. 

But  tenants  in  common  must  join  in  personal  actions,  for  a  matter 
concerning  their  tenancy  in  common;  as,  trespass,  or  case  for  a 
nuisance,  or  debt  for  rent  reserved  to  them  in  a  joint  lease,  ^ec*  1 
Sid.  49 ;  1  Salk.  4 ;  2  Cro.  231. 

So,  in  a  personal  action  concerning  the  lands  held  in  common, 
all  the  tenants  in  common  must  be  sued  as  in  trespass  quare  cUauum 
fregit.     See  Co.  Litt  §  323. 

Parceners  should  join  in  all  actions  real  ancestral,  where  the  right 
descends  to  them  from  the  same  ancestor.  Com.  Dig*  Parcener, 
(A  5) ;  Co.  Litt  164. 

So,  if  two  parceners  are  disseized,  they  ought  to  join.    IHd, 

But,  if  two  parceners  are  disseized  and  die,  their  heirs  ought  to 
sue  severally,  for  each  has  a  several  right;  though  when  they  have 
recovered,  they  are  parceners.  Co.  Litt  164,  a ;  Com.  Dig.  Parce- 
ner, (A  5.) 

Parceners  before  partition  must  be  joined,  but  not  after  partition. 
Com.  Dig.  Abatement,  (F  4.) 

By  the  Bev.  Stat  of  Mass,,  ch.  101,  §  15,  ^*  Persons  claiming 
the  same  premises,  as  joint-tenants,  tenants  in  common,  or  co-par- 
ceners, may  all  join,  or  any  two  or  more  of  them  may  join  in  a 
suit  for  the  recovery  thereof,  or  any  one  may  sue  alone  for  his  par^ 

ticular  share.'* 

[Sec  Ret,  Stmt,  Maine,  ch.  129,  §  17—90,  eh.  145,  §  IS.] 
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CHAPTER  XI. 

or  ACTIDV6  BT  AND  AQAIKBT  BABOH  AND  FEME. 

1.  When  the  husband  must  sue  alone. 

Wheie  tbe  wife  canoot  have  an  aetion  for  the  same  cause,  if  she 
BunriTe^  the  actioo  shall  be  by  the  husband  alone.  Com.  Dig.  Baron 
dsFeme,  (W  ;)  1  Salk.  114;  1  Sid. 25;  1  Ley.  140; 

As  in  an  action  of  trespass  for  the  battery  of  the  wife,  per  quod 
consortium  amisU.    2  Cro.  501,  502 ;  Jones,  440. 

So  in  an  action  of  trespass  for  carrying  away  after  coverture 
things  severed  from  the  freehold  of  the  wife,  the  husbfBmd  must  sue 
alone,  as  they  become  absolutely  his  property  by  the  marriage. 

Where  a  husband  sustains  a  special  damage  by  the  slander  of 
his  wife,  he  must  sue  alone.  1  Sid.  946 ;  1  Lev.  140.  But  for  a 
slander  to  the  wife,  actionable  per  se^  i.  e.  without  special  damage, 
they  must  join.  The  reason  seems  to  be,  because,  if  in  the  first  the 
husband  dies  without  bringing  an  action,  the  wife  surviving  con 
have  no  action  for  the  special  damage.  But,  in  the  latter  case,  if 
the  husband  dies  without  bringing  action^the  wife  may  bring  an 
action. 

Where  an  assault  and  battery  are  committed  on  both  husband 
and  wife,  be  cannot  sue  for  both  in  one  action.  For  the  assault  and 
battery  on  himself,  he  must  sue  alone  ;  for  the  assault  and  battery 
on  his  wife,  he  must  join  her.    2  Ld.  Raym.  108. 

For  a  similar  reason,  trespass  for  the  goods  of  the  wife,  taken 
before  coverture,  cannot  be  joined  with  trespass  for  taking  the  bus- 
band^s  goods  aAer  coverture.  In  the  former  case,  the  husband  and 
wife  mnst  join ;  in  the  latter,  the  husband  must  sue  alone. 

2.  Where  the  husband  may  sue  alone^  or  join  his  unfe^  at  die* 
cretion. 

« 

In  actions  for  a  profit  accrued,  during  the  coverture,  to  the  bus* 
band  in  right  of  his  wife,  he.  may  either  join  his  wife  or  sue  alone. 
Com.  Dig.  Baron  &  Feme,  (X.) 

So,  also,  for  a  breach  of  covenant,  ip  rolation  to  the  wife^s  land 
after  coverture,  the  action  may  be  by  the  husband  alone,  or  he  may 
join  his  wife.    2  Cro.  399. 

If  the  cause  of  action  be  only  commenced  before  coverture,  and 
completed  afterwards,  the  husband  may  sue  alone,  or  husband  and 
wife  may  join  ;  as  in  trover,  where  the  goods  were  lost  before  mar* 
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riagei  and  the  conversion  was  after.  1  Sid.  172 ;  2  Ler.  107 ;  1 
Vent  261 ;  Com.  Dig.  Baron  d&  Feme,  (X.) 

So,  if  a  woman  lease  for  years,  rendering  rent,  and  aAerwards 
marry,  the  husband  and  wife  may  join  in  debt  (at  the  rent,  or  the 
husband  may  sue  alone  for  it.     IHdy  Palmer,  207. 

In  general,  where  the  wife  is  the  meritorious  cause  of  action,  the 
husband  may  join  his  wife,  or  he  may  sue  alone.  2  Cio.  77,  205 ; 
1  Salk.  114. 

Whenever  the  action  will  survive  to  the  wife,  she  may  be  joined, 
although  in  such  cases  the  husband  is  not  always  hound  to  join  her. 

1  Free.  236. 

Where  the  wife  is  joined,  the  nature  of  her  interest,  unless  neces- 
sarily implied,  should  appear  in  the  declaration.    2  New  R.  405 ; 

2  Bl.  R.  1236 ;  2  Gaines*  R.  221. 

In  cases  where  the  husband  may  sue  alone  or  join  his  wife,  at 
discretion,  if  he  sues  alone  and  dies  before  judgment,  his  adminis* 
trator  will  come  in  and  prosecute ;  and  the  right  of  action  will  not 
survive  to  the  wife,  because,  by  sueing  alone,  the  husband  declares 
or  manifests  his  intention  to  appropriate  the  cause  of  action  to  him- 
self. But,  in  such  case,  if  he  joins  his  wife,  he  shows  no  such 
•  intention,  and  therefore  his  wife  will  prosecute  the  action  by  survi- 
vorship to  her  own  proper  use.     Qu. 

An  action  may  be  commenced  by  the  husband  alone  on  a  promis- 
sory note  given  her  after  marriage,  or  he  may  join  his  wife. 

So,  whether  joint  lessors,  or  joint  lessees,  the  husband  and  wife 
jointly  may  maintian  covenant  for  a  breach  of  the  covenants  in  the 
lease,  or  the  husband  may  sue  alone  at  his  discretion.  Aleherry  v . 
Walbyy  1  Str.  129. 

3.  hi  what  actions  husband  and  vsife  nusTJoin, 

It  is  laid  down,  as  a  general  rule,  that  whenever  the  cause  of 
action  will  survive  to  the  wife,  she  must  be  joined.  1  Wlls.  224. 
Dunstan  4*  vnfe  v.  Burwelly  ^c.  But  this  will  not  hold  good  as 
a  general  rule.  It  should  be,  that^  whenever  it  is  not  in  the  power 
of  the  husband  to  destroy  the  wife*s  sithjtvorship,  they  must  he 
joined.  For,  in  all  cases,  where  the  husband  may  join  his  wife  or 
sue  alone,  at  his  discretion,  by  sxieing  alone  he  destroys  his  wife^s 
survivorship.     Qu, 

In  all  real  actions  for  the  wife^s  land,  the  husband  and  wife  ought 
to  join.     1  Bui.  21. 

So,  in  personal  actions  for  a  chose  in  action  due  to  the  wife  before 
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marriage,  as  in  debt  upon  a  bond  made  to  the  wife  befoxe  marriage, 
tbey  ought  to  join.    Cro.  £lis.  537 ;  8  T.  B.  631. 

For  the  same  reason,  the  husband  and  wife  must  join  b  trover, 
upon  a  convenion  of  the  wife*s  goods  htfore  marriage;  and  in 
trespass,  for  a  trespass  hefore  tnarriage ;  and  in  assumpsit,  upon  a 
promise  to  the  wife  Ifefarc  marruige. 

For  a  personal  wrong  to  the  wife,  as  battery  or  false  imprison^ 
ment,  the  husband  and  wife  must  join.    Yelv.  89 ;  3  Cro.  501 ; 

1  Salk«  119. 

So,  in  an  action  for  a  thing  due  to  the  wife  en  auUr  droits  as 
executrix,  dsc,  they  should  join.     See  5  Johns.  R.  66. 

So,  in  trespass,  for  treading  down  the  grass  of  the  inheritance  of 
the  wife,  they  should  join.    Buub.  277. 

But  in  trespass  for  carrying  awsy,  aAer  marriage,  things  ^everei 

from  ike  freehold^  the  husband  must  sue  alone.      Because  thinf^ 

wecered  from  the  freehold,  belong  to  the  husband,  and  go  to  hia 

executor  and  not  to  his  wife,  after  his  death.     See  Cro*  Eliz.  138  ; 

2  Wils.424. 

For  the  same  reason,  a  declaration  for  money  '*  lent  by  huriiaiidl 
and  wife,*'  after  marriage,  will  be  bad,  and  judgment  will  be  a»^ 
rested  for  that  cause  after  verdict ;  the  declaration  is  lalse,  because 
she  can  have  no  money  after  her  marriage ;  and  the  conclusion,  1^ 
their  damage^  vitiates  the  action.  In  such  case,  the  action  should 
be  brought  by  the  husband  alone.  King  4*  yxor  v.  Baeingkam^  8- 
Mo.  341. 

4.  What  adians  xvar  he  brought  ogainet  huMand  end  wife. 

For  a  debt  due  from  the  wife  before  coverture,  the  husband  aant 
wife  must  be  joined.  Com.  Dig.  Baron  &  Feme,  (Y) ;  15  Johns. 
K403. 

Baal  actions  for  the  land  of  the  wife,  must  be  brought  agaimfr 
husband  and  wife.    IHd^ 

So  an  action,  which  charges  the  husband  for  an  act  of  his  wife 
done  before  coverture ;  as  trover  upon  a  conversion  before  marriage^ 
must  be  brought  agaiost  both.    Co.  Litt  551,  b. 

So,  in  debt  fer  rent  due  before  coverture,  upon  a  lease  made  t» 
the  wife,  the  husband  and  wife  must  be  jointly  sued. 

Debt  must  be  brought  against  both,  for  rent  due  on  a  lease,  whick 
the  wife  has  as  executrix  or  admbistmtrix. 

For  a  tortious  act,  done  by  the  wife  a/<ms,  after  marriage,  the- 
husband  and  wife  must  be  joined.    Com.  Dig.  Baron  ds  Feme,  (Y.|^ 

9 
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In  the  late  case,  Heofward  v.  Hmfwmrd^  20  Pick.  517,  die  tew 
cm  the  subject  of  joinder  in  action  by  husband,  is  incidentally  dia- 
evssed.  The  point  of  that  case  is,  ^'  if  a  distributive  share  of  per- 
sonal estate  accrue  to  the  wife  dtiHiigf  an>eriurey  and  the  husband 
die  before  the  decree  of  distribution,  and  wikomt  aamff  aU  on  kU 
pari  reducing  it  to  po$$es$ion^  it  surrives  to  the  wife.  Sed  futaro 
of  the  last  clause  in  italic,  **  without  any  act  on  his  part  reducing 
it  to  posBessioa.*^  How  oan  the  husband  reduoe  it  to  pooocasion 
before  the  order  of  distributi^Mi?  Can  he  assign  it  before  the  order 
4if  distribution,  so  as  to  prevent  the  wife's  survivorahip  in  case  he 
dies  before  the  order  is  granted  ? 

5.  In  what  actiono  kuoband  inrsT  he  sued  alone. 

An  acti<»i  for  a  tort  done  by  the  husband  and  wife  jointly^  (or, 
as  it  seems,  by  the  wife  tn  hu  pretence^)  must  be  brought  agauist 
him  alone,  as  it  is  intended  to  be  his  act.  Pal.  848.  But,  if  the 
tortious  act  is  done  by  the  wife  alone^  the  husband  aad  wife  must 
be  sued  jointly.     1  Leon.  812. 

In  all  cases,  where  the  husband  alone  is  answerable,  he  alone 
must  be  sued.  As,  in  cases  of  simple  contract  signed  by  both.  4 
Leon.  43. 

And  for  the  same  reason,  in  oases  of  covenants  in  deeds  respect* 
iag  real  estate,  where  he  alone  is  bound. 

8o  debt  lies  against  the  husband  alone,  for  rent  incurred  during 
^eoverture,  upon  a  lease  made  to  the  wife  before  marriage.  Co.  Litt 
556. 

Two  perM>ns  sued  as  man  and  wife,  may  plead  a  dworce  between 
them.  See  Cro.  Elis.  352,  where  the  writ  was  abated  for  that  cause. 
.    6.  What  aetione  the  husband  shall  ha»e  by  suroiting  his  wife. 

For  choses  in  action,  accruing  to  the  wife  before  coverture,  die 
Imsband  can  maintain  no  action  after  her  decease,  except  as  an 
administrator  on  her  estate.    Co.  Litt  317 ;  3  Mod.  186. 

But  it  seems,  generally,  that  all  actions,  in  which  the  husband 
must  sue  alone,  during  coverture,  he  may  have  in  his  own  right,  if 
he  survives  his  wife. 

.  The  husband,  after  his  wife's  death,  shall  have  an  action  for  any 
thing  incurred  during  the  coverture ;  as  debt  €at  rent  d^  during 
coverture. 

For  his  wife's  earnings  during  coverture,  he  may  have  an  action 
alter  her  decease ;  and  even  if  she  survives  him,  his  representatives 
ahall  have  the  action.    See  6  John.  B.  112. 
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7.  Wkm  actions  ike  wifa  ihdl  h0M  t^  Min>wu^  ket  kuO^ 
All  ohotes  in  aotion,  debto  bj  obiigatioA,  to.,  belonging  to  the 

wife  before  mairuige,  if  not  collected  by  die  hurfwnd  during  the 
cevertvre,  or  trmtrfarred  hy  kirn  for  a  valnahle  comidemtian^  wHl 
enrme  to  the  wife.    8  Mod.  186. 

•  8ov  abo,  aotieos  felatiog  to  her  fieehald  or  inheritance,  and  inja* 
ries  done  to  her  person.     See  1  Rol.  360 ;  17  Johne.  fHL 

In  all  cases,  where  it  is  at  the  hnsband^s  option,  whether  to  join 
his  wife  or  not,  if  he  joins  her,  it  is  considered  a  presumption  thai 
hr  iaiended  that  the  property  should  survive  to  her.    Yety.  1. 

And  generally,  in  all  those  cases  where  the  husband  and  wife 
wutet  join  if  she  survives  him,  die  cause  of  action  survives  to  h^i 
and  does  not  go  to  her  busband^s  ezeentor.     1  Rd.  342, 2720. 

If  the  Wife  survives,  she  shall  have  trespass  for  a  trespass  to  her 
land  during  coverture.    Pal.  313. 

If  hoaband  and  wife  recover  in  a  real  action,  and  the  husband 
dies^  the  wife  shall  have  execution  and  not  the  husband's  execute* 
8  Atk.  20;  1  Vera.  386.  fio  for  a  debt  due  to  the  wife.  3  Atk. 
90;  8  Mo.  186. 

To  bar  a  wife's  right  of  survivorship  to  choses  in  action  belongs 
ing  lo  her  hrfare  marriage^  there  must  be  judgment  and  execution 
at  suit  of  the  husband  and  wife ;  judgnMnt  alone  is  not  sufficient 
See  Clancy's  Bigfate  of  Women,  112,  113.  To  bar  her  right  of 
aorvivorship.to  choses  in  action  dtirai^  eooerture,  judgment  aloae^ 
recovered  by  the  husband  in  a  suit  by  him  o/cme,  is  sufficient. 

In  the  latter  case,  if  he  joins  her  in  a  suit  and  lecoven  judgment 
and  dies,  the  judgment  survives  to  her.    Aleyn,  36. 

8.  What  oeHant  may  er  may  not  ffe  mainUnned  againet  the  Atit* 
Imd  after  kU  wife's  death. 

During  marriage,  the  husband  is  liable  for  all  his  wife^  debts 
contracted  before  coverture.  But  they  must  be  collected  during 
the  marriage ;  he  is  not  liable  alter  her  death.  1  Cimip.  189;  Com. 
Dig.  Baron  ds  Feme,  (2  C.) 

If  a  woman,  lessee  for  life  or  years,  takes  husband  and  dies,  he 
is  liable  fer  the  rent  incurred  during  the  coverture,  because  he  takes 
Ae  profits  of  the  kind.     1  Lev.  2&. 

If  diere  be  judgment  against  husband  and  wife,  upon  a  bond  of 
the  wife,  who  dies  before  execution,  the  husband  shall  be  charged. 
1  Sid.  337 ;  Lut  671. 

If  judgment  is  recovered  against  a  woman  while  «ofe,  and  she 
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afterwards  takes  husband  and  dies,  the  husband  shall  not  be  ehargcd 
open  this  judgment  But,  if  judgment  is  recovered  against  batk^ 
for  her  debt  while  sole,  in  that  case,  the  judgment  will  surrtvo 
against  him.  See  3  Mo.  186.  This  is  agreeable  to  analogy ;  for, 
if  husband  and  wife  recover  judgment  for  a  debt  due  to  ber,  it  sur* 
vivos  to  the  husband.  1  Mo.  179.  SeSre  faeUtB  was  awarded  to 
him.     See  Cro.  Gar.  208. 

9.  What  actions  may  he  mainiaiiHed  against  the  wife  after  the 
husband*s  deaths 

Whatever  debts  the  wife  owes  before  marriage,  and  which  are 
not  paid  during  the  husband^s  life,  revive  against  the  wife  after  his 
decease.    Gil.  Gas.  361 ;  1  Gamp.  R.  189. 

Actions  in  which  it  is  necessary  to  sue  husband  and  wife,  survive 
against  the  wife  after  his  death.  See  Mitckensen  v.  Hewsan^  7  T. 
R.  348. 

And  as  the  husband  is  not  liable  for  such  debts  after  a  divoice 
a  vinaUoj  it  is  presumed  they  revive  against  the  wife,  in  such  case, 
as  they  would  survive  against  her  if  ho  were  dead. 

10.  FurU^er  remarks  respecting  actions  in  which  husband  a$id 
wife  are  concerned. 

Two  actions,  one  against  a  man  and  his  wife,  and  the  other 
against  the  man  alone,  cannot  be  consolidated.    2  Wib.  227. 

A  husband  is  liable  for  debts  contracted  by  his  wife  after  cover- 
tore,  with  or  without  his  consent,  in  the  following  cases :  — - 

1.  Where  she  has  been  obliged,  by  his  misconduct,  to  leave  the 
house  and  take  up  necessaries.     4  Esp.  G.  41 ;  11  Johns.  R.  281. 

2.  Where  he  turns  her  out  of  doors  without  sufficient  cause,  he 
will  be  liable  for  necessaries  for  her  to  the  person  who  ftiroishes  her, 
and  this,  even  if  he  gives  a  general  notice  to  every  one  not  to  trust 
her.  And,  if  she  employs  an  attorney  to  exhibit  articles  of  the 
peace  against  her  husband  for  his  ill  usage,  the  husband  will  be 
liable  to  the  attorney.  See  Bolton  v.  Prentice^  2  Str.  1214 ;  8 
Camp.  326. 

In  what  eases  the  husband  will  be  discharged  from  liability  for 

Us  wife*s  debts^  on  the  ground  of  allowing  her  a  separate  mainte* 

jumee,  sufficient^  according  to  his  circumstances^  and  punctually 

j^idy  with  notice  or  knowledge  of  these  facts  to  the  person  giving 

the  credit^  see  examined  at  length  in  ClancyU  Rights  of  Women^ 

^,  4*c. 

•3.  If  the  husband,  having  the  goods  purchased  by  his  wife  in 
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hii  pooBetwDP,  or  under  hk  control,  does  not  return  them  to  the 
tradeeoMDv  he  will  be  liaUe,  in  cases  where  otherwise  he  would  not. 
1  Gunp*  190. 

4.  Where  the  goods  furnished  the  wife  are  suited  to  the  appear^ 
nnoe  he  permits  her  lo  assume,  how  &r  sooYer  above  his  means,  if  he 
has  not  ferUdden  tradesmen  from  contracting  with  her,  he  will  be 
liable.     &e  1  Camp.  120 ;  5  Taunt.  356. 

&  In  all  cases,  where  a  man  holds  a  woman  out  to  the  world  as 
kis  wife,  he  will  be  answerable  for  her  contmcts  as  if  really  so, 
evea  to  those  who  know  the  &cto ;  otherwise,  after  they  separate* 
4  Gkmp.  215w 

6.  A  man  having  a  wife,  who  marries  a  second,  will  be  liable 
lor  necessaries  furnished  the  second  wife  during  the  cohabitation, 
unless  the  plaintiff  know  the  iSMts  ;  in  which  case  he  cannot  recover* 
1  Gamp.  245. 

7.  If  a  woman  leaves  her  husband  without  iault  on  his  side,  and 
«aflarwards  offers  to  return  to  live  with  him,  and  he  refuses  to  receive 

her,  he  will  be  liable  to  any  one  who  afterwards  provides  her  with 
necessaries,  f/*  jAe  Aot  no/  committed  adultery.  See  11  Johns.  K. 
281 ;  12  Johns.  R.  293 ;  See,  however,  6  T.  K.  603 ;  1  Bos.  ds 

p.aaa 

8.  If  he  receives  her  again  after  an  elopement,  et^en  if  she  has 
eammiUed  aduUery,  he  will  be  bound  in  every  case,  as  he  would 
have  been  if  the  had  not  eloped,  for  necessaries  furnished  her.  iSss 
4  Espu  R.  41.  His  receiving  her  back,  will  be  considered  as  a 
pardon  and  for^veness  of  her  crime. 

But  a  husband  will  not  be  liable  for  the  debts  of  his  wife :  ^~- 

1.  While  she  is  living  with  him  and  properly  provided  for  by 
him,  according  to  his  standing  and  ability,  after  notice  given  by 
tiie  husband  to  tradespeople  not  to  trust  her.  Before  notice,  he  will 
be  liable,  because  his  assent  will  be  implied  to  all  contracts  made 
by  her  for  the  use  of  the  family,  or  for  her  own  private  use,  if  con- 
formable to  the  appearance  which  he  allows  her  to  make. 

2.  For  articles  furnished  the  wife  for  the  purpose  of  eloping, 
or  after  elopement,  the  husband  will  not  be  answerable,  though  the 
person  furnishing  know  nothing  of  the  purpose,  or  has  no  notice* 
Str.  647,  706« 

3L  It  seems  to  bo  the  better  opinion,  that  if  the  wife  lives  apart 
from  the  husband,  and  has  a  separate  maintenance,  which  is  regu- 
lariy  paid,  a  tradesman,  having  actual  or  implied  notice  of  the  facts, 
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cannot  recover  from  dw  hnsbaad  Che.  amotint  of  neoeflsaries  funiiib- 
ed  to  her)  by  htm ;  and  perhaps  too,  if  without  auch  notice,  he  omits 
to  make  those  inquiries  which  her  situation  would  naturally  suggest 
See  3  Esp.  R.  385 ;  8  Johns.  R.  72.  See  dleo  CUmefU  lU^ 
of  Women^  28,  and  the  caeet  and  authoritiee  there  eUed, 

11.  In  lehat  cases  a  married  wman  may  sms,  as  a  feme  ssh* 

In  England,  a  wife  may  sue  and  be  sued,  as  a  feme  soie^  in 
the  following  cases:—*!.  Where  the  husband  is  banished.  2. 
Where  the  husband  is  tiansported  ;  the  wife  may  sue  and  be 
sued  as  a  feme  sole  duiing  the  period*  3;  So^  where  the  husband 
exiles  himself  aAer  committing  a  crime.  &0  Newsome  v.  Bo«yer, 
8  P  cims,  37.         The  wife  of  an  alien  enemy  may  be  sued 

and  may  sue  as  a  feme  sole,  1  Ld.  Raym.  147.  5.  But,  the 
wife  of  a  natural  bcmi  subject,  is  not  thus  rendered  sole,  by  the  vol- 
untary departure  of  her  husband  from  the  kingdom.  1  New  Sept 
80.  6.  So,  the  wife  of  an  alien  who  has  been  in  England,  is  not 
rendered  sole  by  his  leaving  England.  8  Camp.  R.  123 ;  Marshatt 
V.  jRu/tofi,  8  T.  R.  545«  7.  But,  if  the  husband  has  never  been 
in  England,  it  seems  the  wife  may  sue  and  be  sued  as  a  feme  sole. 
3  Camp.  123. 

A  wife  living  in  adultery,  separate  from  her  husband,  is  not  liable 
for  her  contracts,  and  it  seems  genemlly  that  a  married  woman  is 
in  no  case  liable  on  her  contracts  so  long  as  her  husband  is  within 
the  kingdom.  See  Clanefs  Rights  of  Women^  06,  and  the  various 
eases  and  authorities  there  cited.  The  above  doctrine  in  general 
has  been  recognized  as  part  of  the  common  law  in  Massachusetts. 
See  the  learned  opinion  of  Justice  PeTVAif ,  in  Gregory  v.  PmiZ, 
15  Mass.  R.  33. 

In  MassachoSe^,  it  has  been  decided,  that  a  married  woman, 
being  divorced  a  mfnsa  et  thoro^  may  recover  her  alimony  in  a  suit 
against  her  husband.     1  Mass.  R.  341. 

^  Under  the  Rev.  Stat,  of  Mas^.,  ch.  77,  in  case  of  the  husband, 
without  making  sufficient  provision  for  his  wife,'  the  Supreme  Judi- 
cial Court  may  authorize  the  wife  on  her  petition  for  that  purpose, 
to  sell  and  convey  her  real  estate^  or  any  part  thereof,  and  also  any 
personal  estate,  which  shall  at  any  time  have  come  to  the  husband, 
by  reason  of  the  marriage,  and  which  may  remain  within  the  State 
undisposed  of  by  him,  &c.,  &c.  She  may  also  be  authorized  to 
Commence  and  defend  suits  in  law  or  equity,  dsc.  as  if  she  were 
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mIb  and  unmamed.  These  powers  are  to  continue  until  the  hus* 
band  returns  and  claims  his  marital  rights. 

The  same  authority  may  be  granted  to  the  wife,  if  her  husband 
is  seateneed  to  the  State  prison. 

If  a  married  woman  comes  into  this  State  without  her  husband, 
he  having  never  lived  with  her  within  this  State,  she  may  transact 
business,  make  eoi^raets,  and  oomnence,  prosecute  and  defend 
sdti  in  her  own  name,  and  dispose  of  her  property,  which  may  be 
feund  here,  in  like  manner,  in  all  respects,  as  if  she  were  unmar* 
ried.  The  arrival  of  the  husband  afterwards  is  to  have  the  same 
eieet,  aa  if  their  marriage  first  took  place  at  that  time. 

[«M,  t»  JMiMM,  aUU,  1844,  ck.  117 ;  SUU.  1847,  ck.  27 ;  auu.  1848,  eh.  73.] 


CHAPTER  Xn. 


OP  ACTIONS   BKTWBBN^  BT,  AND  AGAIirST   PABTNEB8    IN    TBADE,  JOINT 

CONTBACTOBS,  &C. 

As  a  general  rule,  if  the  cause  of  action  arise  ex  cantr€ictu^  the 
plaintiff  must  sue  all  the  contracting  parties,  otherwise  the  action 
may  be  abated  by  plea ;  but  where  it  arises  ex  delicto j  the  plaintiff 
may  9ue  all  or  any  of  the  parties  at  his  discretion.  In  the  former 
case,  if  the  eiecution  or  judgment  is  satisfied  by  one  of  the  contract* 
ors,  he  may  have  an  action  for  contribution,  against  the  others ;  but 
one  iart  feasor^  though  he  pay  all  the  damages,  cannot  maintain  an 
action  for  contribution  against  the  rest. 

Where  all  the  partners  die,  the  executor  or  administrator  of  the 
one  who  survived  the  rest,  is  alone  answerable  at  law ;  in  equity 
it  is  otherwise.    See  1  Binney,  123. 

A  dormant  partner,  t.  e.  one  whose  name  does  not  appear  in  the 
firm,  but  who  is  entitled  to  share  the  profits  with  the  others,  may 
be  sued  with  the  rest  of  the  finn,  or  he  may  be  omitted,  at  discre* 
tioD.     4  M.  &  S.  475  ;  7  T.  R.  361,  in  notis. 

An  ostensible  partner  is  liable,  and  any  one,  who  sufiers  his  name 
to  be  used  as  a  partner,  whether  beneficially  interested  or  not,  may 
be  sued  with  the  rest  of  the  partners.  No  private  arrangement  or 
understanding  among  the  partners  themselves,  can  prevent  this  con- 
sequence.    1  Camp.  R.  99,  n. 

But  by  Mass.  Rev.  Stat.,  limited  {artnerships  are  permitted 
mftder  certain  restrictions.    Ch.  34. 
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An  infant  partner  must  not  be  joined  in  a  suit,  though  he  must 
join.    3  Esp.  R.  76. 

Where  one  partner  pays  a  partneiship  debt,  he  may  maintain  an 
action  for  money  laid  out  and  expended,  for  the  pioportion  which 
his  partner  should  have  contributed.  Bat,  if  the  partnerahip  con- 
sists of  three,  and  two  of  them  pay  a  partnership  debt  with  their 
private  funds,  must  they  join  or  sever  in  their  suit  ?  And  perhaps 
this  may  depend  upon  the  manner  in  which  the  payment  is  made. 
For,  if  they  paid  the  partnership  demand  out  of  any  joint  fimds 
belonging  to  those  two  only,  they  must  join  ;  but,  if  each  of  them, 
sevemlly,  contributes  one  moiety  of  the  whole  debt,  it  would  seem 
each  of  them  ought  severally  to  sue  the  third  for  a  moiety  of  that 
third  part  which  he  ought  to  have  paid,  but  which  they  have  sev- 
erally paid  on  his  account.     See  5  East,  225. 

If  A  is  a  partner  in  two  distinct  partnerships,  it  is  said  no  contract 
can  be  enforced  at  law  between  those  two  partnerships.  2  Bos.  dc 
Pul.  120  ;  6  Taunt.  597.  Because  the  same  person  (A)  cannot 
be  both  plaintiff  and  defendant  in  the  same  suit.  See  Grow  on  Part- 
nership, 15d. 

Where  several  persons,  forming  a  party,  dine  at  a  tavern  together, 
they  are  jointly  liable  for  the  whole  expense,  and  not  each  for  him- 
self Alone.     Forster  v.  Taylor^  3  Camp.  49. 

All  the  partnere  must  join  in  bringing  an  action.  The  omission 
is  ground  for  a  nonsuit  on  the  trial.  Imp.  PI.  826.  Infancy  in 
one  of  the  partners  will  not  excuse  the  omission.  He  roust  join 
with  the  rest.     14  East,  211. 

In  general,  personal  torts  are  of  a  several  nature,  and  a  joint 
action  cannot  be  maintained  for  them ;  but  each  injured  person 
must  sue,  separately,  for  the  injury  done  to  himself.  But  an  action 
for  slander  may  be  maintained  by  a  firm,  for  words  spoken  of  them 
in  reference  to  their  trade.  See  Cook  v.  Bachelor^  3  Bos.  dc  Pul. 
150.  But,  suppose  their  interest  in  the  partnership  to  be  unequal, 
in  what  proportion  shall  the  damages  recovered  be  divided  between 
the  partnera  ?     Equally,  or  in  proportion  to  their  interests  ? 

A  surviving  partner  must  sue  alone  for  the  partnership  debts,  and 
cannot  join  the  executors  or  administratora  of  the  partnera  deceased, 
in  the  suit.  And  the  executor  or  administrator  of  the  last  survivor 
must  also  bring  the  suit  alone,  and  cannot  join  the  executon  or 
adminbtratora  of  the  other  deceased  partnera.  A  surviving  partner 
may  join  a  count,  for  money  due  his  partnerahip,  with  a  count  for 
money  due  to  himself  alone.    2  T.  R.  476 ;  6  T.  R.  582. 
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A  donnant  partner  may  join  in  the  suit  or  not,  in  all  cases  where 
the  interest  of  the  defendant  cannot  be  injuriously  affected  by  it. 
2  Taont  325 ;  Gow  on  Partnership,  164 ;  2  Esp.  R.  468 ;  3  Esp. 
B.238. 

A  merely  nominal  member  of  a  partnership  need  not  join,  if  it 
can  be  shown,  that  he  has  no  mterest  in  the  firm ;  and  this  nominal 
partner  may  be  called  as  a  witness  for  that  purpose.  5  Esp.  R. 
199. 

If  one  of  a  number  of  joint  contractees  sues,  and  the  defendant 
omits  to  plead  the  fact  in  abatement  of  the  writ,  he  cannot  subse- 
quently, in  a  suit  brought  by  the  other  contractees,  plead  the  non- 
joinder in  abatement ;  the  omission  has  operated  as  a  severance.  See 
6  Mass.  R.  460 ;  5  Bur.  2611 ;  2  Bl.  R.  695 ;  Gow  on  Partnership, 
221. 

But,  in  cases  of  severance,  by  paying  one  or  more  of  the  con- 
tnkdees,  or  by  thus  omitting  to  plead  in  abatement  the  non-joinder 
of  parties,  must  the  remaining  contractees  sever  also  in  their  suits, 
or  may  they  join  ?  From  analogy,  it  would  seem,  they  must  sue 
severally ;  but  why  should  the  act  of  the  other  contractees  compel 
these  to  sever  ag^nst  their  own  consent  ? 

Under  the  Rev.  Stat.  ch.  100,  if  the  defendant  pleads  non- 
joinder of  any  other  person  as  defendant  in  an  action  grounded  on 
a  contract,  the  court,  at  any  time  before  issue  joined,  may  allow  the 
plaintiff  to  amend,  on  terms,  &c,  by  inserting  the  name  of  such 
penoa  as  defendant,  and  thereupon  a  new  writ  may  be  taken  out 
and  served,  6ic  &c. 

One  tenant  in  common,  or  joint-tenant  of  any  personal  thing, 
cannot  maintain  trover  against  his  companion  for  any  thing  still  in 
Ms  possession,  because  the  possession  of  one  is  the  possession  of 
both ;  and,  in  such  case,  if  one  of  them,  A,  could  maintain  an  ac- 
tion to  recover  possession  of  the  article,  as  detinue  or  replevin,  after 
he  shoold  have  recovered  it,  the  other,  B,  might,  by  parity  of  reas- 
oning, have  a  similar  action  to  recorer  it  back  again,  one  having 
as  much  right  to  the  possession  as  the  other.  This  would  be  ab- 
surd. But,  if  one  keeps  possession,  the  other  may  have  account 
or  some  other  suitable  action  against  him,  to  recover  a  share  of  the 
profits.  Or,  if  one  should  destroy  or  sell  the  article,  the  other  may 
maintain  trover  or  account,  according  to  the  circumstances  of  the 
ease.  See  3  Johns.  R.  175 ;  4  East,  121 ;  1  Taunt  241 ;  4  Taunt. 
24 ;  4  East,  110. 
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CHAPTER  Xin. 

OF   THE   PROPER  NAMING  AND   DESIGNATING    THE   PARTIES  TO  AC- 
TIONS, dsc.  6[C. 

^  I.     Of  additions  in  general. 

In  the  commencement  of  actions,  each  party  should  be  designat- 
ed by  his  name  at  full  length,  with  the  name  of  the  town  and 
county  in  which  he  resides,  and  the  addition  of  his  degree  or  my«« 
tery.  Misspelling  is  not  fatal  if  idem  eonans.  2  Bit,  889  ;  10 
East's  R.  83. 

If  there  are  father  and  son  of  the  same  name,  the  son  should 
have  the  addition  of  junior  to  his  name,  though  it  seems  any  other 
distinction  would  be  sufficient     1  Salk.  7. 

In  this  Commonwealth,  there  being  no  nobility,  there  are  three 
degrees  only,  viz,  esquire,  gentleman,  and  yeoman,  and  in  practice 
these  distinctions  are  not  very  closely  observed,  as  it  is  not  unusual 
to  style  one,  who  is  merely  a  gentleman,  esquire. 

If  a  man  has  a  cause  of  action  against  another  by  reason  of  his 
office,  the  official  capacity  should  be  stated,  as  against  a  sheriff,  par* 
son,  heir,  executor,  administrator,  besides  his  other  name  and  addi- 
tion.   Com.  Dig.  Abatement,  (F.  20.) 

Women  are  most  usually  designated  by  the  addition  of  their  es- 
tate, as  widow,  singlewoman,  spinster,  or  in  case  of  a  married 
woman,  as  wife  of  A.  B.  Ace.,  but  wherever  they  follow  any  occu- 
pation, that  addition  may  be  added. 

A  man  may  be  sued  by  the  addition  of  any  lawful  occupation, 
as  merchant,  mercer,  tanner,  husbandman,  scrivener ;  but  the  ad- 
dition of  a  general  occupation,  as  farmer,  it  is  said,  is  not  good ; 
and  the  addition  of  an  office  alone  is  not  good,  as  servant,  butler ; 
but  servant  to  A.  B.  is  good.    Com.  Dig.  Abatement,  (F.  26.) 

An  addition  of  an  unlawful  employment  is  bad,  as  usurer,  ex- 
tortioner, bankrupt,  maintainor,  vagabond.     Bnd. 

The  addition  should  be  the  same  as  it  was  on  the  day  of  pur- 
chasing the  writ,  and  not  hUeHy^  dec    IHd, 

By  the  Massachusetts  Bev.  Stat  ch.  90,  ^  54,  when  the  name 
of  any  defendant  is  not  known  to  the  plaintiff,  the  writ  may  be  is- 
sued against  him  by  a  fictitious  name,  and,  if  dmly  served^  it  sfaail 
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not  be  abated  for  that  cause,  but  may  be  amended  on  such  terms 
as  the  Court  shall  think  reasonable. 

It  would  seem  in  any  such  case,  that  the  service  ought  to  be  per* 
sonal,  for  if  a  summons  were  left  at  a  house,  with  a  fictitious  name 
inserted,  how  can  it  be  made  to  appear  for  whom  it  is  intended  ? 

§  2.  Usual  manner  of  namistg  the  defendant^  stating  his  addi' 
tion  and  partiadar  ojice,  in  rdatian  to  the  capacity  in  which  he  is 


Against  an  administrator, 
attach  the  goods  and  estate,  which  were  of  C.  D.  {the  in* 
testate)^  late  of,  &c,j  gentleman,  deceased,  in  the  hands  and  custo- 
dy  of  A.  B.  of,  dsc.  aforesaid,  esquire,  administrator  of  the  goods 
and  estate  of  the  said  C.  D»,  and  summon  the  said  A.  B.  as  ad* 
nunistrator  as  aforesaid,  to  answer,  dsc. 

Against  a  tarviving  administrator. 
[Proceed  as  before,  with  the  substitution  of  surviving  adminiS' 
traUfTy  instead  of  administraJtor^  merely.] 

Against  administrator  dwrtuUe  mimori  mteU, 
[Follow  the  expression  in  the  letters  of  administration^  and  in 
the  declaration  aver  that  the  executor  is  under  age.^ 

Against  administrator  de  bonis  turn  with  the  will  annexed, 
——administrator  of  the  goods  and  estate  which  were  of  C.  D. 
{the  testator^)  at  the  time  of  his  decease,  with  the  last  will  and 
testament  of  the  said  C.  D.  annexed,  not  administered  by  G.  H., 
formerly  executor  of  the  said  will,  dec. 

Against  administrator  with  the  will  annexed. 

administrator  of  the  goods  and  estate,  which  were  of  C.  D.,, 

at  the  time  of  his  decease,  with  the  last  will  and  testament  of  the 
said  C.  D.  annexed. 

Against  husband  and  wife,  administratrix. 
A.  B.,  and  C.  D.  his  wife,  which  said  C.  D.  is  administra- 
trix of  the  goods  and  estate  of  the  said  E.  F.  {the  intestate^)  and 
snmmon  the  said  A.  B.  and  C.  D.  in  her  said  capacity,  dsc. 

Against  an  executor. 

attach  the  goods  and  estate  of  A.  B.  late  of,  dsc.,  gentleman, 

deceased,  in  the  hands  of  C.  D.,  of,  dzc.,  esquire,  executor  of  the 
last  will  and  testament  of  the  said  A.  B.,  and  summon  the  said  C 
D.  in  said  capacity,  dsc. 

Against  a  surviving  executor. 

[as  before,'}  surviving  executor  of  the  last  will  and  testament 

of  the  said  A.  B.,  dec. 


76  INTRODUCTION. 

Against  hatband  and  wife,  ezacntriz. 
—  C.  D.  of,  &c^  gentleman,  and  £.  his  wife,  which  said  E.  is 
executrix  of  the  last  will  and  testament  of  G.  H.,  late  of,  dsc.  gen- 
tleman, deceased,  and  summon  the  said  C.  D.,  and  E.  his  wife  in 
her  said  capacity,  6[C. 

Against  executor  de  $on  totU 
[An  executor  de  son  tort  is  named  merely  executor,  a$  if  he 
really  were  an  executor,'] 

Against  heir  and  deyisee. 

—summon  A.  B.  of,  dzc.,  gentleman,  son  and  heir  of  C.  B.,  late 
of,  &c.,  esquire,  and  C.  D.  of,  ^.,  gentleman,  devisee  of  the  said 
C.  B.  ^. 

Note.  An  heir  and  a  devisee  may  he  sued  jointly. 

^  3.  The  usual  manner  of  naming  the  plaintiffs  and  stating  his 
^addition  and  particular  office^  in  relation  to  the  capacity  in  tohick 
he  sues. 

Note.  In  most  of  the  beginnings  of  declarations  on  the  part  of  the 
plaintiffs  the  expressions  may  be  the  same^  as  in  those  on  the  part  of 
the  defendant. 

By  an  iniknt 

to  answer  to  B,  an  infant  imder  the  age  of  lwenty*one  years, 

who  sues  thb  action  hy  C,  D«  of  ■  6ec.  esquire,  his  next  friend, 
[oTj  if  sOs  his  father  and  next  friend.] 

Note.  An  infant  is  sued  like  any  other  person,  and  if  he  pleads 
his  infancy,  it  may  be  replied,  that  the  account  is  for  necessaries 
furnished  suitable  to  bis  degree  and  circumstances ;  and  if,  on  the 
trial,  it  should  turn  out  that  the  quality  of  the  articles  is  superior  to 
what  might  have  answered  for  him,  still  if  of  equal  benefit  or  use 
to  the  infant,  he  shall  be  liable  for  the  value  of  such  as  would  have 
been  suitable  to  his  situation. 

By  a  corporation. 
To  answer  to  the  President^  Directors^  and  Company  ofthe^  4*^, 
'  [or  however  the  corporation  may  be  named  in  its  charter.     Any 
'material  variance  from  this  name  is  fatal,  and  therefore  it  is  best  to 
follow  it  verbatim,] 

Towns  or  Counties  should  be  named  thus : 
the  inhabitants  of  the  town  of,  dec.,  to  answer  to  the  inhab- 
itants of  the  town  of,  &c. 

By  an  executor  of  an  executor. 

To  answer  to  A,  B.  of,  dsc,  executor  of  the  last  will  and  testa- 
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ment  of  C.  D.  of,  Aec.  deceased,  who  was  the  executor  of  the  last 
will  and  testament  of  E.  F.  deceased,  6u^, 

Note.  In  the  English  practice  profert  is  made  of  the  letters  testa- 
mentary both  of  E.  F.  and  of  C.  D.,  because  where  there  is  but  one 
executor  and  he  dies,  the  executor  of  that  executor  shall  have  the 
action,  and  so  ad  if^tdtum.  But  in  Massachusetts  no  executor  of  an 
executor,  as  such,  has  any  contrd  of  the  first  testator's  estate,  but 
administration  de  honU  non  is  granted  of  it. 

By  an  idle  person  under  goardianebip. 

To  answer  to  B  of dec.  who  sues  by  A  of—  &c.  his 

guardian,  the  said  B  being  under  guardianship,  to  prevent  his  wast- 
ing his  estate  by  idleness  and  excessive  drinking,  &c. 

Bj  an  informer  who  sues  a  qui  tarn  action. 

To  answer  to  A.  B.  of,  dsc.,  who  sues  as  well  for  the  poor  of 
the  tv>wn  of,  &&,  as  for  himself. 

^  4.   The  proper  naming  of  the  pleas  or  actions. 

Assiimpait. 

To  answer  to  A.  B.  of,  dzc.,  gentleman,  in  a  plea  of  trespass  on 
the  case,  or,  in  a  plea  of  the  case. 

Account. 
In  a  plea  that  he  render  the  plaintiff  a  reasonable  account,  or, 
b  a  plea  of  account 

Case. 
In  a  plea  of  the  case,  or^  in  a  plea  of  trespass  on  the  case ;  [this 
is  proper  in  trover,  slander,  dsc.] 

Covenant. 
In  a  plea  of  breach  of  covenant,  or,  in  a  plea  of  covenant  broken. 

Debt. 


In  a  plea  of  debt. 
In  a  plea  of  detinue. 
In  a  plea  of  ejectment. 
In  a  plea  of  trespass. 
In  a  plea  of  waste. 


Detinue. 


Ejectment. 


Trespass. 


Waste, 


EEAL   ACTIONS* 
Dower. 


In  a  plea  of  dower. 
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Write  of  entry,  fonnedon,  right,  A«. 
In  a  plea  of  land. 

Portiiioii. 
In  a  plea  of  partition. 

§  5.  Statement  of  title. 

Seizin  in  fte  limpJe. 
— — -  seized  in  his  demesne  as  of  fee  of  and  in  the  tenements,  with 
the  appurtenances  hereinafter  mentioned,  dee. 

Seizin  in  fee  in  husband  and  wife,  in  her  right. 
-^—  A.  B.,  and  C  hiM  wife,  seized  in  their  demesne  as  of  fee,  in 
right  of  the  said  C,  of  and  in  the  tenements,  6ui, 

Seizin  in  tail, 
seized  in  his  demesne  as  of  fee  tail  of  and  in,  6[c, 

Seizin  in  special  tail, 
seized  in  his  demesne  as  of  fee  tail,  vix>  to  him  and  the  heirs 
lawfully  issuing  out  of  the  body  of  him  the  said  A.  B.,  on  the  body 
of  C.  B.  to  be  begotten,  of  and  in  the  tenements,  dsc. 

Seizin  for  life. 
— ^-  seized  in  his  demesne  as  of  freehold,  for  the  term  of  his  nat* 
ural  life  [or^  if  so^  for  the  term  of  the  natural  life  of  6.  H.],  of 
and  in  the  tenements,  &c. 

Seizin  fbr  lii^  by  a  rector  in  right  of  his  rectory. 

seized  in  his  demesne  as  of  freehold,  in  right  of  his  rectory,  of 

and  in  the  tenements,  dsc. 

Tenancy  by  the  courtesy. 
-^—  seized  of  the  tenements,  d^..  In  his  demesne  as  of  freehold, 
for  the  term  of  his  life,  as  tenant  thereof  by  courtesy,  dec 

By  assignee  or  executor  of  lessor  being  a  termor. 
■  lawfully  possessed  of  the  tenements,  dsc.,  for  the  residue  and 

remainder  of  a  certain  term  of years,  commencing  from,  dec. 

to  come  and  unexpired  therein. 

Seizin  in  fee  in  reyersion  after  an  estate  for  years. 

seized  in  his  demesne  as  of  fee,  of  and  in  the  reversion  of  a 

certain  messuage,  dsc.  with  the  appurtenances,  immediately  expect* 
ant  upon  the  determination  of  a  certain  term  of years,  com- 
mencing from,  dsc.,  to  come,  and  unexpired  therein. 

Seizin  in  fee  in  reversion  afUr  an  estate  of  fk«eboid. 
— ^-  seized  as  of  fee,  [omit  '*  in  his  demesne,^]  of  and  in  the  re* 
Torsion  of  a  certain  messuage,  dsc.,  with  the  appurtenances,  imroe 
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diately  expectant  upon  the  death  of  6.  H.,  who  was  seized  of  the 
aaid  messuage,  dec.  as  of  freehold,  as  tenant  thereof,  dltc. 
Interest  in  a  term  of  jeari,  to  commence  after  a  freehold. 

possessed  of  the  interest  of  a  term  of  •*— —  years,  expectant 

upon  the  death  of  the  said  G.  H. 

Joint-tenancy. 
E.  F.  and  6.  H.  who  were  seized  as  joint-tenants  in  their  de- 
mesne as  of  fee,  of  and  in  the  tenements,  with  the  appurtenances,  dec. 
Allegation  of  the  death  of  one,  and  the  sole  teiain  of  the  Barvivor,  dec. 

and  being  so  seized,  the  said  G.  H.,  afterwards,  and  in  the 

lifetime  of  the  said  E.  F.,  viz.  on,  dsc.  died  so  seized  as  aforesaid, 
&c.,  and  the  said  E«  F.  then  and  there  survived  him ;  whereupon 
the  said  E.  F.  then  and  there  became  sole  seized  of  the  said,  &c. 

Coparcenary. 
The  said  E.  F.  and  G.  H.  were  seized  in  their  demesne  as  of 
fee,  of  and  in  the  said  tenements  with  the  appurtenances,  as  chil- 
dren and  coheirs  of  one  J.  K.,  deceased. 

Tenancy  in  common. 

one  E.  F.  was  seized  in  his  demesne  as  of  fee,  of  and  in  one 

undivided  moiety,  the  whole  into  two  equal  moieties  to  be  divided, 
of  and  in  the  said  tenements,  with  the  appurtenances  ;  and  one  G. 
H.  was  also  then  seized  in  his  demesne  as  of  fee,  of  and  in  the 
other  undivided  moiety,  of  and  in  the  same  tenements,  with  the 
appurtenances,  &c. 
§  6.  The  transmission  or  deduction  of  tide. 

TTitle  hy  descent  in  fee. 

and  the  said  E.  F.  being  so  seized  as  aforesaid,  afterwards,  vu., 

on,  &c.,  at,  dt-c,  died,  whereupon  the  said,  d^c,  with  the  appurte- 
nances, descended  to  the  said  A.  B.  as  son  and  heir  of  the  said  E. 
F.  deceased,  and  thereby  the  said  A.  B.  then  and  there  became 
seized  in  his  demesne  as  of  fee,  of  and  in  the  said,  dEC« 

Title  by  saccession  as  rector. 

and  the  said  E.  F.  being  so  seized  as  rector  pa  aforesaid, 

afterwards,  viz.  on,  dec.  at,  dec.  died,  and  thereupon,  afterwards,  viz. 
on,  dec.  at,  dec.  the  said  A.  B.  was,  in  due  form  of  law,  presented 
to  the  said  rectory,  and  lawfully  instituted  and  inducted  into  the 
same  ;  whereupon  the  said  A.  B.  then  and  there  became,  and  still  is, 
rector  of  the  said  rectory,  and  the  lawful  successor  of  the  said  E. 
F.  therein ;  and  the  said  A.  B.,  as  such  rector  as  aforesaid,  then 
and  there  became,  and  from  thence  hitherto  hath  been,  and  still  is 
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seized  in  his  demesne  as  of  freehold  in  right  of  his  said  rectory,  of 
and  in  the  said  premises,  d^. 

Seizin  hj  marriage, 
and  the  said  C«  being  so  seized  of  the  said,  &c.,  afterwards, 
on,  d^.  at,  dec.  took  to  her  husband  A.  B.,  by  virtue  whereof  the 
said  A.  B.  and  C.  then  and  there  became  seized  of  the  said,  dec. 
with  the  appurtenances,  in  their  demesne  as  of  fee,  in  right  of  the 
said  C. 

Seizin  by  deed. 

and  the  said  E.  F.  being  so  seized  as  aforesaid,  afterwards, 

on,  dz<^.  at,  dec.,  by  his  deed  of  that  date,  duly  executed,  [or,  sealed 
with  his  seal,  and  by  him  delivered  and  ]  acknowledged,  and  re- 
corded, gave,  granted,  bargained,  and  sold,  [according  to  ike  words 
and  operation  of  the  deed^  relied  on  ]  the  said  premises,  to  the  said 
A.  B.,  to  have  and  to  hold  the  same  to  the  said  A.  B.  and  his  heirs 
and  assigns,  forever.  By  virtue  whereof,  he,  the  said  A.  B.,  then 
and  there  became  seized  of  and  in  the  said  premises  with  the  ap- 
purtenances, in  his  demesne  as  of  fee. 

Title  hj  devisee  in  fee  simple.  (EngUthform.) 
■  and  the  said  E.  F.  being  so  seized  as  aforesaid,  afterwards, 
ptz.  on,  dec.  at,  dec.  made  and  published  his  last  wUl  and  tesiament 
in  writings  bearing  date  ^c,  and  signed  by  the  said  E,  F.  and  at' 
tested  and  subscribed  in  the  presence  of  the  said  E.  F,  by  three 
credible  toitnessesj  arcording  to  the  form  of  the  statute  in  such  case 
made  and  provided^  and  thereby  (  among  other  things )  gave  and 
devised  the  said  premises  with  the  appurtenances^  unto  the  said  J.. 
jB.  to  hold  tutto,  and  to  the  use  of  the  said  A.  B,  and  his  heirs 
and  assigns  forever ;  and  the  said  E.  F,  afterwards^  viz,  on,  dsc. 
at  dec.,  died  so  seized  of  the  said  premises,  without  altering  his 
said  willj  as  to  his  said  devise  of  the  said  premises :  whereupon 
and  whereby  the  said  A.  B.  then  and  there  became  seized  of  the 
said  premises  in  his  demesne  as  of  fee,  dec. 

Or ^  for  the  words  in  italics,  in  most  of  the  States,  the  following 
may  be  substituted : 

. made  his  last  will  and  testament  in  writing,  and  thereby  (among 

other  things)  gave  and  devised  the  said  premises  with  the  appur- 
tenances, unto  the  said  A.  B.,  to  hold  to  the  use  of  the  said  A.  B. 
and  his  heirs  and  assigns  forever ;  and  afterwards,  vix^  on,  dec,  at, 
dec,  the  said  E.  F.  died  so  seized  of  the  said  premises ;  and  after- 
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waids,  et2.  00,  dee.  at,  te.,  his  scud  will  was  dufy  proved  and 
allowed  before  R.  M.  Esquire,  Judge  c^  Probate  of  wills,  witUn 
and  for  the  county  of,  dec. ;  whereupon  and  whereby  the  said  A«  B« 
then  and  there  became  seized  of  the  said  premises  in  bis  demesne 
as  of  fee,  die. 


CHAPTER  XIV. 

OF  THE   SBRYICE   OF   WHITS. 


The  object  of  serving  a  writ,  is  principally  to  give  the  defendant 
notice  of  the  institution  of  a  suit  against  him,  so  that  he  may  have 
an  oppoFtuni^  of  contesting  the  justice  of  the  demand,  if  he  thinks 
prc^r.  In  order  that  the  defendant  may  have  a  sufficient  time  for 
tiiat  purpose,  and  in  order  to  prevent  unreasonable  delay,  the  Leg* 
islatore  has  estaUished  certain  regulations  applicable  to  the  different 
cases  of  most  frequent  occurrence,  which  must  be  strictly  observed. 
A  material  delect  in  this  respect  will  be  sufficient  ground  to  abate 
the  writ,  in  all  cases  by  plea,  and  in  most  cases  on  motion,  if  the 
defect  is  apparent  on  the  face  of  the  writ 

§  1.     7%«  time  of  service. 

In  MasfiachusettB,  the  service  of  writs  or  other  civil  process,  is 
forbidden  from  midnight  preceding  to  midnight  following  the  Lord^s 
day ;  the  service  is  made  void,  and  the  person  serving  or  executing 
sttch  process  is  made  liable  to  damages,  as  if  he  had  not  had  any 
8uch  process.    Rev.  Stat.  ch.  50,  ^  7. 

In  geoeial,  vmts  must  be  served  fourteen  days,  at  least,  before 
the  first  day  of  the  term  at  which  they  are  returnable,  if  before  the 
Court  of  Common  Pleas,  or  seven  days  before  the  return  day,  if 
before  a  Justice  of  the  Peace.  And,  in  each  case,  if  the  return 
day  is  on  Monday,  the  last  day  of  service  will  fall  on  the  Monday 
week  or  fortnight  preceding,  accordingly.  A  writ  from  a  Justice,. 
however,  must  be  served  not  less  than  seven  nor  more  than  sixty 
days  before  the  return  day.    Rev^  Stat  ch.  85,  §  8. 

In  the  caee  of  tho  higher  courts,  it  seems,  a  writ  must  be  made 
retomable  to  the  next  succeeding  term  to  which  service  can  be  le- 
gally made. 

In  actioDS  against  a  county,  town,  precinct,  parish,  religious  so- 
ciety, or  school  district,  or  against  proprietors  of  common  ^nd 
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tt&divided  landSt  or  of  geneial  fields,  or  of  wbanreB  lying  in  com- 
mon, the  writ  must  be  served  thirty  days  at  least  before  the  return 
day.    Rev.  Stat.  ch.  90,  §  22. 

^  2.     The  mode  of  eemee. 

In  actions  against  corporations,  the  service  of  the  writ  is  to  be 
made  as  follows :  — 

1.  Against  a  Cotmty*  An  attested  copy  of  the  writ  should  be 
left  with  one  of  the  County  Commissioners,  or  with  one  of  the  offi- 
cers who  by  law  exercise  their  powers. 

2.  Against  towns^  precincts^  parishes^  religumi  societies^  school 
distrUtSj  proprietors  of  undivided  lands^  or  general  fields^  or  of 
wharves  lying  in  common*  One  attested  copy  of  the  writ  should 
be  left  with  the  cleik  of  the  corporation  or  proprietors,  and  another 
with  one  of  the  selectmen  of  the  town,  or  one  of  the  assessors  or 
standing  committee  of  the  parish  or  leligious  society,  or  one  of 
the  proprietore  of  such  land  or  other  estate,  as  the  case  may  be  ; 
and  if  there  is  no  such  clerk  found  within  the  county,  the  copy 
of  the  summons  so  intended  for  him  shall  be  left  with  one  of  the 
other  officers  before  mentioned,  or  with  one  of  the  said  proprietors ; 
and  if  there  are  no  such  officers,  the  copy  so  intended  for  them, 
respectively,  shall  be  left  with  one  of  the  inhabitants  or  members  of 
the  corporation. 

8.  On  other  corporations.  The  service  may  be  made  by  leaving 
the  original  summons,  or  the  copy,  as  the  case  may  be,  with  the 
clerk,  cashier,  secretary,  agent,  or  any  other  officer  having  charge 
of  their  business ;  and  if  there  be  no  such  officer  found  within  the 
county,  the  summons  may  be  served  on  any  member  of  the  corpo- 
ration. 

4.  Oft  individual  defendants^  or  persons  in  general.  Whether 
the  action  is  commenced  by  a  writ  of  attachment,  or  an  original 
summons  with  an  order  to  attach  property,  a  separate  summons 
should  be  served  ol^the  defendant,  after  the  Maehment. 

No  person  is  liable  to  arrest  on  any  contract  made  after  July  4, 
1834,  without  an  affidavit  by  the  plaintiff,  or  some  one  on  his  behalf, 
made  before  a  Justice,  that  the  plaintiff  has  a  demand  against 
the  defendant  on  the  cause  of  action  stated  in  the  writ,  upon  which 
he  expects  the  plaintiff  will  recover  ten  dollars  or  upwards,  and 
that  the  deponent  has  reasonable  cause  to  believe  that  the  defendant 
is  about  to  depart  beyond  the  jurisdiction  of  the  court  to  which  the 
writ  is  returnable,  and  not  to  return  until  after  judgm^t  may  pro- 


baUy  be  veeoTered  in  the  mt\U  so  that  he  oaDDOt  be  arrested  oa 
the  first  ezecution,  if  any,  which  may  iasoe  in  sach  aait 

An  original  summons  without  an  attachment,  may  be  served  by 
leading  it  or  leaving  an  attested  copy  with  the  defendant,  or  the 
original  or  the  attested  copy,  as  the  case  may  be,  left  at  his  dwelling- 
house  or  last  and  usual  place  of  abode. 

With  regard  to  absent  defendants,  if  the  defendant  is  out*  of  the 
State,  but  is  an  inhabitant  of  the  State,  the  separate  summons  or 
the  copy  of  the  original  summons  may  be  left  at  hb  last  and  usual 
place  of  abode  within  the  State ;  but  if  the  defendant  never  was 
an  inhabitant  of  the  State,  the  service  may  be  made  by  leaving  the 
original  or  the  copy,  as  the  case  may  be,  with  his  tenant,  agent  or 
attorney  ;  and  if  there  be  none  such  known  to  the  plaintiff  or  his 
attorney,  the  officer  returns  the  facts  and  the  court  direct  notice. 

If  the  absent  defendant  is  one  of  several  joint  contractors  sued 
together,  the  copy  may  be  left  with  one  of  the  co-defendan's,  if  the 
absent  defendant  has  no  tenant,  agent,  or  attorney.  If  the  defend* 
ant  in  a  real  action  is  out  of  the  State,  and  has  no  known  last  and 
usual  place  of  abode  within  it,  the  summons  or  copy,  in  addition  to 
other  service,  must  be  left  with  the  tenant  or  occupant  of  the  demand* 
ed  premises,  if  there  be  any ;  otherwise,  left  in  some  conspicuous 
place  on  the  land. 

In  all  cases  where  the  defendant  is  out  of  the  State,  at  the  time 
of  the  service  of  the  summons,  he  shall  be  entitled  to  further  notice 
of  the  suit,  as  the  court  shall  order. 

If  an  action  is  brought  by  a  person  who  has  never  been  an  inhabi* 
tant  or  cannot  be  found  within  the  State  to  be  served  with  process,  he 
shall  be  held  to  answer  in  a  cross  action,  and  service  on  his  attorney 
within  the  State,  shall  be  sufficient. 

For  the  further  provisions  of  the  law  toith  regard  to  the  service 
of  writs ^  the  attachment  of  real  estate.  4*^.,  see  the  Rev,  Stat. 

By  the  Rev.  Stat.  ch.  14,  ^  97,  coroners  shall  serve  all  writs  and 
precepts,  when  the  sheriff  is  a  party  or  interested  in  the  case. 

Constables  may  serve  writs,  in  personal  actions,  in  which  the  dam- 
ages shall  not  be  laid  at  a  greater  sum  than  seventy  dollars ;  and  in 
cases  where  the  sheriff  or  his  deputy  is  a  party,  may  serve  a  writ  of 
replevin,  where  the  property  to  be  replevied  or  the  damages  shall  not 
exceed  seventy  dollars. 

If  the  sheriff  is  named  in  the  writ  as  a  party,  a  mere  direction  to 
the  coroner  to  serve  the  writ,  would  seem  sufficient.    But,  other* 
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wise,  it  should  be  alleged  in  the  writ,  that  the  sheriff  is  interested,  in 
order  to  authorize  a  coroner  to  serve  it  The  omission  will  be  a  suf« 
iident  ground  to  quash  the  writ  on  mere  motion,  the  delect  being  ap- 
parent on  the  record.  But,  if  the  defendant,  instead  of  taking  tUs 
course,  or  pleading  in  abatement,  should  plead  to  the  action,  he  would 
be  considered  as  admitting  the  jurisdiction,  and  waiving  all  exception 
lo  the  vnrit,  om  account  oC  the  irregularity  of  the  service.  However, 
where  it  is  alleged  in  the  writ,  that  the  sheriff  is  interested,  the  party 
defendant  may  appear  and  plead  in  abatement  and  traverse  the  alle-> 
gation  of  the  sheriff  ^s  interest,  and  take  issue  on  that  £sict.  See 
Carluk  v.  Weston^  21  Pick.  535. 

[See  EUv.  Stat,  of  Maine,  eh.  114,  §  26—104.] 


CHAPTER  XV, 

OF   ARBESTS. 


Who  are  exempted  from  arrest. 

It  has  been  seen,  that  under  the  Rev.  Stat,  no  person  is  liable  to  be 
arrested  on  mesne  process,  on  any  contract,  made  since  July  4, 1834, 
unless  the  plaintiff,  dec  shall  make  oath,  6cc.  that  the  cause  of  action, 
6ic.  amounts  to  910  or  upwards,  and  that  he  has  good  cause  to  be- 
lieve that  the  defendant  is  about  to  depart  from  the  State,  dn;. 

Where  a  man^s  property  has  been  attached,  his  body  cannot  be  ar- 
rested on  the  same  writ,  and  vice  versa  ;  the  former  would  be  a  tres- 
pass ;  the  latter,  fabe  imprisonment. 

By  the  constitution  of  the  United  States,  all  Senators  and  Repre- 
sentatives of  Congress,  are  exempted  from  arrest,  except  in  cases  of 
treason,  felony  and  breach  of  the  peace,  during  their  attendance,  &c. 
•and  going  and  returning  to  Congress. 

By  the  constitution  of  Massachusetts,  Representatives  to  the  legis- 
.lature  are  exempted  from  arrest  on  mesne  process^  going  to,  returning 
from,  or  attending  General  Court. 

Under  the  Rev.  Stat  of  Massachusetts,  no  sheriff  shall  have  his 
body  arrested,  either  upon  mesne  process,  or  execution  in  a  civil  ac- 
tion. 

[See  Rev.  Stat,  of  MatMt  eh.  114  and  148.] 


DrrBODUcrnoN.  w 


CHAPTEK  XVL 


OF  ATTACHMBNT3. 


^  1.  Of  attachments  of  personal  estate. 

Under  ch.  90,  §  56,  Rev.  Stat,  of  Massachusetts,  where  the 
writ  is  in  the  alternative,  requiring  the  officer  to  take  property  or 
hold  to  bail,  the  plaintiff  or  his  attorney,  may  by  written  or  verbal 
instructions,  direct  the  mode  of  service  ill  this  particular,  with  which 
the  officer  must  comply,  if  practicable. 

By  section  1 10  of  the  same  ch.  the  officer  shall  never  be  liable 
to  an  action  for  not  arresting  the  defendant  unless  expressly  re- 
quired to  do  so,  by  the  plaintiff  or  his  attorney. 

Whatever  may  be  considered  as  comprehended  under  the*  words, 
goods  and  estate,  the  Legislature  intended  should  be  subject  to  at- 
tachment. This  general  rule  however  must  be  taken,  with  the  ex- 
ception of  certain  exemptions  made  from  time  to  time  by  difierent 
statutes. 

Under  the  Rev.  Stat  the  following  articles  are  exempted  from 
attachment 

1.  The  uniforms,  arms,  ammunition  of  officers  and  privates  in 
the  militia,  are  exempted  from  all  suits  for  debts  or  taxes.  Ch.  12, 
§42. 

2,  The  necessary  wearing  apparel  of  the  debtor,  his  wife,  and 
children ;  one  bedstead,  &c.  for  every  two  persons  of  the  family ; 
one  iron  stove,  used  for  warming^  the  house,  fuel  not  exceeding  $10 
in  value  ;  other  household  furniture  not  exceeding  $50.  The  bibles 
and  school  |books  used  in  the  family.  One  cow,  six  sheep,  one 
swine,  and  two  tons  of  hay ;  the  six  sheep  not  exceeding  $30  in 
value.  The  tools  and  implements  of  the  debtor^s  trade  not  ex- 
ceeding $50  in  value.  The  rights  of  burial  and  tombs  while  in  use 
as  repositories  of  the  dead. 

By  ch.  90,  §  78,  property  mortgaged,  may  be  attached  in  an 
action  against  the  mortgagee,  provided  the  attaching  creditor  shall 
pay  or  tender  to  the  mortgagee,  &c.  the  amount  of  his  claim,  with- 
in 24  hours  af\er  demand ;  if  not  so  paid  aHer  demand  in  writing, 
the  attachment  is  dissolved. 

Under  the  former  statute,  1805,  ch«  100,  instruments  of  husband- 
ry were  held  not  to  be  tools,  and  consequently  might  be  attached. 
Dailp  V.  Jtfajf,  5  Mass.  R.  313. 
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In  HotDard  v.  WiUiams^  Mr.  Justice  Lincoln^  states,  ^  that  the 
design  and  effect  of  the  law  are  to  secure  haodicraftsmen  the  means 
by  which  they  are  accustomed  to  obtain  subsistence  in  their  respec- 
tive occupations.  The  exemption  is  not  limited  merely  to  the  tools 
used  by  the  tradesman  toith  his  own  hands,  but  comprises  such  in 
character  and  amount,  as  are  necessary  to  enable  him  to  prosecute 
his  appropriate  business,  in  a  convenient  and  usual  manner,^'  and 
consequently  where  apprentices  or  other  assistants  are  necessary  to 
carry  on  a  business  in  a  profitable  manner,  the  tools  necessaiy  for 
them  are  exempted.    2  Pick.  80. 

As  the  goods  of  a  partnership  are  first  liable  to  partnership  debts, 
where  the  goods  of  a  partnership  were  first  attached  at  the  suit  of 
a  creditor  of  one  of  the  firm,  and  afterwards  attached  at  the  suit 
of  a  creditor  of  the  firm,  it  was  held,  that  the  last  attachment  must 
prevail.    6  Mass.  R.  242. 

Where  the  debtor^s  goods  are  mixed  with  those  of  another,  so 
that  the  officer  cannot  distinguish  them,  he  may  take  the  whole 
into  possession,  until  notice  and  demand  by  the  stranger,  of  his  par* 
ticular  goods.     Bond  v.  Ward,  1  Mass.  R.  123. 

In  the  same  case,  it  was  settled,  that  any  goods,  which  cannot 
be  returned  in  the  same  plight,  cannot  be  attached,  as  hides  in  a 
vat.  The  rule  of  the  English  common  law,  on  this  subject,  is,  that 
goods  which  cannot  be  restored  in  as  good  plight,  shall  not  be  dis- 
trained, as  crops  growing  on  the  tenant's  land,  or  corn  afler  it  is 
cut.  But  by  Stat,  1 1  Geo.  IL  com,  grass,  &c.  or  other  product 
of  the  land  may  be  distrained  and  cut  and  gathered,  when  ripe ; 
and  by  2  Will,  dc  Mary,  corn  in  sheaves,  &c.  or  loose  in  the  straw, 
or  hay  in  a  bam,  or  in  ricks,  may  be  distrained ;  and  these  two  pro- 
visions seem  to  be  adopted  as  law  by  our  courts. 

It  was  a  rule  of  the  English  common  law,  that  any  thing  in  ac- 
tual use  could  not  be  distrained,  in  order  that  breaches  of  the  peace 
might  not  take  place  ;  and  therefore  an  axe  could  not  be  taken  out 
of  a  man^s  hand,  or  a  horse  from  the  rider,  &c.  See  Potter  v. 
Hall,  3  Pick.  368,  and  the  authorities  there  cited.  By  the  Rev. 
Stat,  of  Mass.  ch.  90,  §  24,  all  goods  ,and  chattels,  that  are  lia- 
ble to  be  taken  in  execution,  may  be  attached  and  held  as  security 
as  aforesaid,  except  such  as  from  their  nature  or  situation,  have 
been  considered  as  exempted  from  attachment,  according  to  the 
principles  of  the  common  law,  as  adopted  and  practised  in  this 
State. 
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At  common  law,  stocks  and  shares  in  incorponted  companies, 
were  not  liable  to  distress,  but  in  MassacbusetbB,  they  are  made  lia- 
ble to  attachment     See  Rev*  Stat  ch.  90,  §  86. 

By  ch.  44,  ^  11,  of  the  Bev.  Stat,  the  fianchHe  of  any  turnpike, 
or  other  corporation  anthorized  to  receive  toll,  and  all  the  rights  and 
privileges  thereof,  is  made  liable  to  attachment  on  mesne  process. 
The  attachment  is  made  by  leaving  an  attested  copy  of  the  pfocess, 
and  the  officer*8  return  thereon,  with  the  clerk,  treasurer,  or  one  of 
the  directors,  fourteen  days  before  the  sitting  of  the  court,  die. 

By  section  13,  the  mode  of  selling  the  franchise  on  execution,  is 
pomted  out,  &c* 

It  has  been  made  a  question  whether  specie  or  bank  bills  are 
subject  to  attachment.  With  regard  to  specie,  if  a  sum  of  money 
in  a  trunk,  dec.  is  not  attachable,  what  reason  can  be  given  for  the 
exemption,  more  than  for  the  exemption  of  any  other  personal  ef- 
fects ?  There  is  no  species  of  property  so  little  liable  to  be  aflected 
by  attachment;  none  so  little  liable  to  depreciation;  none  that 
will  so  certainly  secure  the  plaintiflTs  debt;  none,  where  there  is  so 
litde  danger  of  taking  an  excessive  distress ;  none  that  will  suffer 
80  little  by  being  levied  upon«  But  with  regard  to  bank  bills,  the 
case  is  difierent  Bank  bills,  in  strictness,  are  mere  choses  m  ac* 
tkMi,  and  consequently,  from  analogy,  are  no  more  liable  to  attach- 
ment  than  other  promissory  notes,  bills  of  exchange,  dec.  besides,  as 
banks  are  liable  to  fail,  and  if  the  paper  after  attachment,  should 
become  of  no  value  in  the  officer^s  hands,  the  debtor,  without  any 
&ult  or  neglect,  will  suffer  a  loss,  for  which  he  can  have  no  com* 
pensation,  and  which  might  not  have  fallen  upon  him,  if  there  had 
been  no  attachment  But  now,  by  the  Bev.  Stat,  of  Mass.  ch.  97,  ^ 
20,  current  gold  or  silver  coin  may  be  taken  in  execution,  and  may 
be  paid  to  the  creditor  as  money  collected. 

Under  the  former  stat  1805,  ch.  100,  it  was  held,  if  a  man's 
fiunily  consisted  of  himself  and  wife  and  three  boys,  two  beds  only  are 
exempted  from  attachment  15  Mass«  B.  170.  But  where  difference 
of  sex  renders  the  use  of  the  same  bed  improper,  if  the  family  con« 
sist  of  such  a  number,  three  beds  will  be  exempted,  dec* 

Under  the  same  statute,  it  is  settled  that  a  swine,  when  butchered, 
though  not  cut  up,  is  exempt  from  attachment  Gibson  v.  Jtnney^ 
15  Mass.  B.  205. 


A 


m  IKTBQDUCrnON. 

It  is  mpposed  tbat  &e  same  construction  will  be  given  \o  analagous 
clauses  in  die  Eeviaed  Statutes.  * 

Where  a  debtor  has  a  number  of  cows,  sheep  or  swine  ;  who  shall 
elect  which  he  shall  retain  ?  It  is  obvious  that  humanity,  the  policy 
of  the  law,  and  t  so  interests  of  creditors  ^nerally,  are  in  fiokvor  of 
the  debtor^s  election,  though  the  interest  of  the  creditor  may  be 
against  it,  in  the  particular  case. 

2«  Of  attachments  of  real  estate. 

The  wife^s  real  estate  may  be  attached  and  taken  in  execution  for 
her  husband's  debt;  but  the  levy  must  determine  at  his  death ;  or,  if 
he  is  not  entitled  to  hold  as  tenant  by  the  courtesy,  after  his  wife's  de« 
cease,  the  levy  must  determine  at  her  death.  See  DwoU  v.  Lead- 
letter,  4  Pick.  230. 

And  in  general,  by  Be  v.  Stat  ch.  90,  ^  33,  all  real  estates,  that 
are  liable  to  bis  taken  in  eiecution,  may  be  attached  and  held  as 
security,  upi  n  the  original  writ,  in  any  action  in  which  any  debt  or 
damages  are  recoverable« 

By  the  Rev.  Stat  ch.  73,  ^  I,  all  real  estate,  whether  in  posses- 
sion, reversion  or  remainder,  lands  fraudulently  conveyed  with  intent 
to  defraud  creditors,  &c.,  rights  of  entry  into  land,  rights  of  redeem* 
ing  lands  mortgaged,  may  be  taken  in  execution. 

By  ^  48,  of  the  same  statute,  all  rights  of  redeeming  real  estate 
that  has  been  set  off  on  execution  may  be  taken  and  sold  on  another 

execution. 

By  section  49,  the  real  estate  of  a  deceased  debtor,  may  be  taken 
in  execution,  on  a  judgment  recovered  against  his  lawful  executor  or 
administrator. 

By  ch.  90,  Rev.  Stat  %  105,  if  an  attachment  is  made,  and  the 
debtor  dies  before  the  goods  or  estate  is  taken  on  execution,  the  at* 
tachment  shall  be  dissolved,  if  administfation  of  the  deceased's  es- 
tate  is  granted  within  one  year  af\er  his  death,  dsc.,  otherwise  the 
attachment  remains  good, 

[Set  Reo.  Stat,  irf  Maint,  eh,  114  and  117.] 


CHAPTER  XVn. 

FOBBION  ATTACHMENT. 


The  object  of  the  process  of  foreign  attachment  is  to  enable  a 
creditor,  in  order  to  obtain  satisfaction  of  his  debt,  to  avail  himself 
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of  deblB  due  to  bis  debtor  froin  third  perBone,  or  of  propeity  ao 
deposited  in  their  hands,  that  it  cannot  be  reached  by  attacfameot  ki 
the  usual  manner. 

As  the  law  will  not  intend  that  a  trustee  has  been  in  any  faiik, 
it  is  one  of  the  fundamental  principlesi  with  regard  to  this  prooeasi 
diat  the  trustee  or  garnishee  shall,  in  no  respect,  be  in  a  worse  sit- 
uation than  if  the  payment  was  to  be  made  agreeably  to  the  originsl 
contract,  to  the  principal  debtor,  the  garnishee's  immediate  creditor ; 
the  trouble  of  being  compelled  to  attend  court  as  trustee  being  oon- 
ndered  too  slight  lo  desenre  any  other  notice  or  compensation  than 
the  alkywance  of  costs,  which  in  such  case,  are  taxed  in  his  fiiTor, 
whetfier  adjudged  trustee  or  not,  if  he  discloses  seasonably. 

The  Rev.  Stat  of  Mass.  ch.  109,  therefore  authorizes  the  plain- 
tiff, in  certain  actions,  to  summon  persons  indebted  to  the  defendant 
to  appear  and  answer  under  oath,  whether  they  have  any  goods  or 
effects  in  their  hands  belonging  to  the  debtor,  or  are  indebted  ls> 
him,  and  to  give  him  notice  that  such  goods,  effects,  or  credits  are- 
attached  in  their  hands  to  respond  the  final  judgment  which  the* 
plaintiff  may  recover  against  the  defendant  in  the  same  suit  That 
no  prejudice  may  result  to  the  garnishee  from  thus  being  placed  i» 
a  situation  which  he  probably  did  not  contemplate  when  he  nmdo' 
the  ccmtract  with  his  creditor,  the  defendant,  it  is  provided  in  the 
same  ch.  §  15,  that  the  answers  and  statements  sworn  to  by  the* 
garnishee,  shall  be  considered  as  true,  in  deciding  how  far  he  ia 
chargeable,  but  either  party  may  allege  and  prove  any  other  facts,, 
not  slated  nor  denied  by  him,  that  may  be  material  in  deciding  that 
questioo. 

From  a  regard  to  the  security  of  the  garnishee,  it  is  also  provided 
that  no  person  shall  be  adjudged  a  trustee  on  account  of  any  nego- 
tiable paper,  to  which  he  is  a  party.  Because  be  might  be  put  ta< 
great  trouble,  and  peiiiaps  sufier  loss,  if  his  creditor,  the  principal 
debtor,  should  negotiate  the  paper  upon  which  he  has  been  soiiHnatt- 
ed  as  trustee. 

For  the  same  reason,  it  is  held  by  the  courts,  that  no  one  riiooM 
be  held  as  trustee,  in  any  case,  where  he  could  not  avail  himself  of* 
the  payment  which  he  might  make,  as  trustee,  to  the  principal  cred* 
itor,  in  any  suit  then  pending,  or  which  might  afterwards  be  brooglit 
by  the  principal  debtor,  his  own  creditor. 

These  rules  and  principles  being  established  as  a  foundation,  il 

lemaioB  to  consider :  1.  In  what  actions  recourse  may  be  had  to  thia 
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pcocefls,  under  Hbe  atatntes  of  this  CommoDwefdth ;  2.  What  debto 
w  property  is  sttliject  to  it ;  8.  Who  may  or  may  not  be  held  aa 
trustees, 

'^  h  Jfi  what  <uiwn$  recourse  mojf  he  had  to  tkis  prouee. 

By  ch.  i09,  Bey.  Stat*  of  Mass.,  §  1,  all  personal  actions,  brought 
either  in  the  Court  of  Common  Pleas,  or  the  Supreme  Judicial  Courts 
iMy  be  commenced  by  process  of  foreign  attachment,  except  re* 
plevin,  case  of  malicious  prosecution,  or  slander,  and  trespass  for 
assault  and  battery. 

§  2.  What  debts  or  property  is  subject  to  this  process. 

The  general  rule  is  prescribed  in  chap.  109,  Bev.  Stat.  §  4,  that 
every  person  having  any  goods,  effects,  or  credits,  entrusted  in  his 
hands  or  possession,  may  be  summoned  as  a  trustee ;  and  such  goods, 
effects,' and  credits,  shall  be  thereby  attached  and  held  to  respond 
the  final  judgment  in  the  suit,  in  like  manner  as  goods  or  estate 
when  attached  by  the  ordinary  process. 

Where  a  mortgagee  of  goods  is  summoned  as  trustee  of  goods  in 
his  possession,  the  attaching  creditor,  under  an  order  of  court  for 
that  purpose,  may  be  allowed  to  pay  or  tender  the  amount  due  the 
trustee,  and  the  trustee  shall  thereupon  deliver  the  goods  to  the 
oiicer  who  holds  the  execution.    Ch.  109,  §  25. 

A  debt  not  yet  payable,  but  due  without  contingency,  may  be 
itftiiched%    Ch.  109,  §  34. 

A  person  in  possession  of  any  goods,  effects,  or  credits  of  the 
4ebtor,  by  a  title  or  conveyance,  void  as  to  creditors,  will  be  held  as 
a  tf  astee,  though  the  debtor  himself  could  maintain  no  action  against 
him.    Ch.  109,  ^  35. 

A  debt  or  legacy,  or  other  goods,  effects,  or  credits  of  the  princi- 
pal debtor,  may  be  attached  in  the  hands  of  an  executor  or  adminis- 
trator.   Ch.  109,  ^  62. 

*  Under  the  same  chapter,  ^  2,  it  is  held,  that  the  interest  of  an 
he«r  at  law,  in  a  distributive  share  of  an  intestate,  in  the  hands  of 
an  administrator,  is  subject  to  the  trustee  process  before  a  decree  of 
HHriimlion^  and  while  it  is  uncertain  whether  there  will  remain  any 
mmetB  for  distribution.     Wheeler  v.  Bowen  ^  trustee^  20  Pick.  563* 

.So  the  interest  of  a  husband  in  the  wife's  distributive  share,  is 
subject  to  the  process  of  foreign  attachment,  in  the  hands  of  the 
administrator,  at  the  suit  of  a  creditor  of  the  husband.  Ibid,  And 
siKh  cteditor  has  the  same  right  that  the  husband  has,  of  defeating 
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Ibe  wife^  right  of  sumTonhip.    This  is  a  great  hardship  on  the 
wife,  however,  and  seems  worthy  of  legislative  consideraticMi. 

^  8.  Wko  may  or  may  not  be  held  as  trustees. 

A  party  to  a  Hegotiahlo  security,  whether  drawer,  maker,  acceptor, 
w  iodorser,  shall  not  be  held  as  trustee,  dn  account  of  the  money 
due  on  it.    Bey.  Stat.  ch.  109,  ^  90. 

A  sheriff,  or  other  officer,  shall  not  be  held  as  trustee,  on  acooudf 
of  money  collected,  or  goods  received  by  him,  on  an  execution  oi 
fevor  of  the  principal  debtor,  even  though  after  demand  made  by 
him  on  the  officer.    Bnd. 

A  public  officer  shall  not  be  held  as  tmstee  <m  account  of  money 
far  which  he  is  accountable,  as  a  public  officer,  to  the  principal  de<- 
feodant     Ibid. 

A  person  shall  not  be  liable  a^  trustee,  on  account  of  a  debt, 
mdess,  at  the  time  of  service  of  the  process,  it  was.  due  absolutely, 
and  not  on  a  contingency ;  {debUtm  in  presenti^  solvendum  in  fvh 
tm-o.)    Ibid. 

A  person  shall  not  be  liable,  as  trustee^  on  account  of  a  judgment 
against  him  in  fovor  of  the  principal  defendant,  so  long  as  he  is  liable 
to  an  execution  on   the  judgment 

By  ch.  109,  ^  6,  all  corporations  may  be  summoned  as  trustees, 
and  shall  answer  by  their  cashier,  treasurer,  dsc* 

By  ^  31  of  the  same  chapter  of  the  Rev.  Stat  the  defendant 
in  any  action,  may  be  summoned  as  a  trustee  of  the  ptaintiff  in 
that  action,  before  final  judgment  The  true  construction  of  the 
phrase,  ^  any  action,*^  however,  does  not  seem  clear.  But  it  may 
be  inferred,  that  it  was  not  the  intention  of  the  legislature,  that 
after  an  action  had  been  commenced  on  a  demand,  on  which  the 
defendant  would  not  have  been  previously  liable  to  be  summoned 
as  trustee,  he  should  become  liable  to  the  process  of  foreign  attach- 
ment,  by  the  act  of  instituting  a  suit  against  him  by  the  principal 
debtor. 

The  promisor  in  a  contract  not  negotiable,  may  be  held  as  the 
tmstee  of  the  promisee  before  assignment  of  it  But  after  an  as- 
signmettt  with  notice  to  the  promisor,  the  promisor,  if  he  discloses 
the  assignment,  must  be  discharged.  See  2  Mass.  R.  524 ;  4  Mass. 
R.4fi0. 

Where  A^s  debtor  has  made  an  express  promise  to  A^s  fector,  to 
pay  him  the  amount,  he  cannot  be  held  as  the  trustee  g(  A,  lest  he 
should  be  twice  charged.    4  Mass.  R.  259. 
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Where  A  pvoinifles  to  perform  lahor  for  B  to  a  eertein  amount,  A 
cannot  be  held  as  trustee  of  B,  until  after  breach  of  the  promise. 
4  Mass.  R,  170 ;  4  T.  Rep.  102.  Otherwise,  of  a  contract  to  pay 
money  or  deliver  goodsi  by  a  contract  not  n^^iaUci  unless  actually 
assigned,  with  notice  to  the  promisor. 

Consignees  of  goods,  after  deliveiy  of  the  goods,  may  be  held  as 
tvustees  for  the  freight,  oven  after  payment  to  the  owners,  with  an 
agreement  to  refund  in  case  the  owners  were  not  entitled  to  it  Be* 
cause  the  master  has  a  lien  on  the  freight,  even  against  the  owners 
theniHelves.     11  Mass.  R.  72« 

Where  there  is  a  covenant  to  pay  rent,  the  covenantor  cannot  be 
held  as  the  trustee  of  the  covenantee,  until  the  rent  has  become  due. 
The  rent  may  never  become  due.  Wood  v.  Partridge^  11  Mass. 
R.  48a 

A  person  may  be  held  as  trustee,  on  account  of  property  depoa> 
ited  in  his  hands,  though  such  property  is  not  liable  to  be  attached 
at  that  time ;  thus  a  tanner  may  be  held  as  trustee  of  a  person  who 
has  deposited  hides  with  him  to  be  tanned,  though,  while  the  hides 
are  under  the  process  of  tanning,  they  are  not  subject  to  attachment 
Chark  V.  Brovm  4*  trusUe^  14  Mass.  R.  271. 

An  attorney  may  be  held  as  trustee  of  his  client,  for  money  col* 
lected.     12  Mass.  R.  141. 

An  auctioneer,  who  has  sold  goods  for  a  sheriff,  cannot  be  held  as 
trustee  for  the  proceeds,  but  is  accounmble  to  the  sheriff  only.  6 
Mass.  R.  116. 

A,  having  moneys  of  B,  C,  and  D,  cannot  be  held  as  trustee  of 
€,  D,  and  £.    9  Mass.  R.  49a 

An  agent  of  a  foreign  Insurance  Company,  is  not  a  trustee  for 
Ihe  amount  of  a  loss  sustained  by  the  insured.    8  Mess.  R.  504. 

A,  being  indebted  to  B,  gives  him  a  deed  of  real  estate  as  seouri- 
•ty ;  B  sells  the  land  for  more  than  the  amount  of  the  debt ;  he  may 
l>e  held  as  trustee  of  A,  for  the  balance ;  but  he  cannot  be  hdid  as 
teistee  until  the  land  is  sold.    3  Mass.  R.  564. 

The  grantee  in  a  fraudulent  conveyance  does  not  thereby  become 
the  trustee  of  the  grantor.  5  Mass.  R.  S91.  Because  the  convey- 
4uioe  is  void,  and  the  land  itself  may  be  levied  upon. 

Where  a  debtor  holds  a  joint  contract  against  two  or  more,  and 
his  creditor  would  avail  himself  of  the  benefit  of  this  contract  un- 
'der  a  foreign  attachment,  he  must  summon  all  the  parties,  liable  by 
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kw  to  discharge  it  Su  the  opinion  of  Panom  C,  J.  in  Jewett  ▼. 
B^an^  6  Mass.  R.  62. 

Where  a  cveditor  of  one  of  the  partners  of  a  copartnership  is  de- 
airaoa  by  this  process  to  appropriate  to  the  payment  of  his  debt,  a  debt 
due  to  the  partnership,  he  ought,  beside  the  partnership  debtor,  to  sum* 
mon  one  of  the  partners  as  trustee;  and  if  on  the  examination  of 
sDch  partner,  it  should  appear  that  the  principal  debtor  has  an  interest 
in  the  partnership  effects,  after  their  debts  are  all  paid,  that  interest 
may  be  secured  by  foreign  attachment    6  Mass.  R.  271. 

A  person  summoned  as  trustee  on  account  of  specific  articles  in 
Ub  possession,  is  entitled  to  retain  the  possession  of  them  against  an 
officer,  who  attempts  to  attach  and  remove  them  specifically,  and,  if 
they  are  taken  from  his  possession,  may  maintain  trespass  against  the 
officer  for  taking  and  carrying  away  the  goods.  Rockwood  v.  VoT' 
nam,  17  Pick.  289. 

But,  it  seems,  such  trustee  is  under  no  obligation  to  commence  an 
action  against  the  officer,  unless  he  is  indemnified  for  so  doing.  Rid. 
And  by  what  right  can  he  be  compelled  to  commence  a  suit,  if  indem- 
nity shonld  be  offered  to  him  ?  it  would  seem  sufficient,  if  he  were 
willing  to  authorize  the  party  injured  to  prosecute  at  his  own  risk  and 
for  his  own  benefit 

Where  it  appears,  firom  the  answer  of  the  trustee,  that  he  is  an- 
swerable for  some  amount,  he  will  be  charged  as  trustee,  and  the 
amount  will  be  determined  on  scire  facias^  if  the  trustee  does  not 
pay  over  as  much  as  the  creditor  thinks  him  bound  to  pay.  Win" 
ckeeler  v.  TiUomb  4*  trueteee^  17  Pick.  435. 

The  manner  of  serving  the  trustee  process  is  particularly  p6inted 
out  in  chap.  109,  Rev.  Stat  of  Mass. ;  also  ch.  210,  stat  of  1837, 

A  trustee  writ  may  be  abated  as  to  the  trustees,  for  defective  ser- 
vice as  to  them,  and  yet  remain  good  as  respects  the  principal  debtor, 
it  being  settled  that  it  shall  not  be  abated  as  to  the  principal,  on  the 
ground  of  a  defect  in  the  service  upon  the  trustee.  Thayer  v.  JRoy, 
17  Pick.  166. 

In  such  case,  the  trustee  may  plead  in  abatement,  in  his  own 
name,  without  answering.    Und. 

Where  an  mhabitant  of  Massachusetts  commenced  an  action 
against  an  inhabitant  of  Rhode  Island,  and  his  trustee,  a  transient  per- 
9aa  within  the  Commonwealth,  and  no  other  attachment  was  made 
than  that  of  the  debt  due  from  the  garnishee  to  the  principal  debtor, 
the  court  dismissed  the  action  on  motion  of  the  counsel  of  the  prin- 
cipal debtor,  the  garnishee  disclosing  that  he  was  an  inhabitant  of 
another  State.     Nye  v.  Liscombe  4*  trtuteeSf  21  Pick.  263. 
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Under  cb,  109,  ^  7,  of  the  Rev.  Stat,  of  Mass^  "  if  all  the  per- 
sons, named  in  the  writ  as  trustees,  dwell  in  one  county,  the  writ 
shall  be  returnable  in  that  county ;  otherwise^  it  may  be  returnable  in 
any  county  in  which  either  of  the  trustees  dwells,  without  regard  to 
the  domicil  of  the  principal  parties. 

[See  R€t.  Stat,  of  MaUej  ck.  119.] 


PRECEDENTS  OF  DECLARATIONS. 
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ACCOUNT. 

[By  ch.  118,  §  43,  of  the  Reo.  Slat,  of  Massachusetti^  the 
action  of  account  is  abolished.  Where  the  nature  of  an  account 
is  such  thai  U  cannot  be  conveniently  adjusted  in  an  action  of  As* 
smnpsit  a  bill  of  equity  may  be  brought.    See  13  Mass.  R.  152.] 

Account  is  the  proper  action  to  be  brought,  whenever  a  man 
by  reason  of  his  office,  as  executor,  administrator,  or  guardian  ;  or, 
on  account  of  any  sums  of  money  he  has  received,  on  behalf  of 
another;  or,  on  account  of  any  business  he  has  undertaken  for 
another,  as  the  management  of  his  lands,  or  the  disposal  and  sale  of 
his  merchandize ;  has  become  liable  to  render  an  account. 

It  is  also  the  proper  action  to  be  brought  by  one  partner  in  trade, 
or  part  owner  of  a  chattel,  against  another,  for  an  account  of  profits. 
So  also  it  is  a  proper  remedy  for  one  joint-tenant,  or  tenant  in 
common,  against  another,  who  has  received  more  than  his  share  of 
the  profits. 

So  if  A  makes  a  bailment  to  B,  to  deliver  to  C ;  and  B  does 
not  deliver,  A  may  maintain  account  against  B.  2  Lev.  31.  But 
C  can  only  maintain  trover  or  replevin. 

In  order  to  maintain  this  action,  there  must  be  a  privity  between 
the  parties,  being  grounded  on  a  contract,  and  all  the  contracting 
parties  must  join  and  be  joined.  It  cannot  be  brought  against  one, 
who  has  given  security  for  the  property  entrusted  to  him,  of  which 
an  account  is  required ;  nor  against  a  mere  servant  to  whom  the 
custody  of  property  is  delivered  ;  nor  against  a  minor,  nor  an  ap- 
prentice, as  such ;  nor  against  a  disseizor,  or  other  wrongdoer,  between 
whom  and  the  plaintifiT  no  privity  exists.  Against  one  as  bailiffs  it 
does  not  lie  for  any  ascertained  sum  of  money,  but  only  for  uncer- 
tain  damages.  Thus  against  a  bailiff  it  will  lie  for  the  profits  of  a 
eeriain  sum  of  money,  or  quantities  of  goods,  but  not  for  the  sum 
itself,  or  the  precise  goods ;  for  the  precise  sum  of  money  he  should 
be  charged  as  receiver*    But  if  any  one  should  take  the  profits  of 
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my  lands,  I  may  waive  the  tort,  and  brins  account  against  him,  and 
charge  him  as  reifeiver  or  baiUJf;  or,  if  I  am  an  infant  under  four* 
teen  years  of  age,  I  may  bring  account  against  him  as  guardian. 
Fitz.  N.  B.  117,  118. 

Account  will  not  lie  for  rent  on  a  lease,  but  only  covenant  or 
debt ;  nor  against  a  bailee  of  goods  to  deliver  over  to  a  third  person, 
can  account  be  maintained  by  such  person,  but  only  detinue,  trover, 
or  replevin.  But  where  one  has  covenanted  by  deed  to  account, 
account  may  be  maintained  against  him  as  well  as  covenant.  1  Bol. 
116 ;  L.  20,  27. 

With  regard  to  the  parties,  an  executor  or  administrator,  or  a 
survivor  of  two  or  more,  may  sue  an  executor  or  administrator,  &c. 
according  to  the  circumstances  of  each  case.  If  A,  B,  and  C  are 
joint-tenants,  tenants  in  common,  or  co-parceners,  and  A  receives 
all  the  profits,  tinthont  any  express  agreement  to  that  effect  hettoeen 
all  of  theniy  B  may  maintain  account  against  A  without  joining  C. 
See  2  Cro.  210. 

An  executor  cannot  maintain  Account  against  his  co-executor. 
Com.  Dig.  Accompt  (D.) 


Of  the  Dedaration  in  Account, 

The  plaintiff,  in  his  declaration,  must  take  care  to  charge  the  de« 
fendant  properly,  as  bailiff,  receiver,  or  guardian,  according  to  the 
fact    2  Bui.  277. 

A  bailiff  hath  the  charge  of  lands,  goods,  or  chattels,  to  make 
the  best  benefit  thereof,  for  the  owner. 

A  receiver  is  one  who  has  received  money,  and  is  to  account  for 
it  A  bailiff  is  answerable  for  the  profits  he  might  have  made  ;  a 
receiver  for  the  precise  sum  or  goods  only.  A  bailiff,  as  well  as  a 
guardian,  is  to  be  allowed  his  disbursements  and  reasonable  charg- 
es ;  and  a  bailiff,  receiver,  or  guardian,  shall  be  allowed  whatever  is 
lost  by  inevitable  accident  A  receiver  is  allowed  nothing  for  his 
expenses,  but  what  was  agreed  between  the  parties. 

In  declaring  against  one  as  bailiffs  it  is  unnecessary  to  state  from 
whom  he  received  the  money.  But  in  declaring  against  one  as 
receiver,  it  is  necessary  to  state  by  whose  hands  he  received.  Co. 
Litt.  172,  a. ;  3  Keb.  425.  However,  the  omission  is  only  matter 
of  form,  and  is  aided  by  the  judgment  to  account.  2  Lev.  126. 
But  it  b  not  necessary  to  be  particular  with  legard  to  the  precise 
time,  or  the  exact  amount  of  the  money.     Ibtd, 

A  bailiff  cannot  properly  be  charged  as  receiver ;  nor  a  receiver, 
as  bailiff;  since  their  accountability  and  the  allowances  to  be  made 
them  are  different     1  Rol.  1 19. 

On  the  first  judgment  to  account,  the  defendant  should  be  sworn 
to  account  well  and  lawfully.    Br.  Account,  PI.  10 ;  Imp.  PI.  154. 

The  following  precedents  in  account,  by  the  allegation  of  a  pro* 
mise  to  render  a  reasonable  account  on  demand,  may  easily  be 
altered  to  assumpsit.  See  declarations  in  assumpsit  in  the  nature  of 
account ;  post. 
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Of  Proceedings  before  Amditors, 

After  the  interlocutory  judgment  to  account,  auditors  are  appoint- 
ed whose  sole  business  is  to  adjust  the  accounts  between  the  par- 
ties. For  this  purpose,  the  parties  themselves  are  admitted  as  wit- 
nesses to  their  accounts.  The  report  of  the  auditors,  if  not  ob- 
jected to  by  the  parties,  will  be  considered  as  conclusive  of  the 
balance  struck ;  but  their  report  may  be  objected  to,  either  on  ac- 
count of  any  mistake  of  the  law ;  or  any  improper  admission  or 
rejection  of  evidence ;  or  because  they  have  taken  into  considera- 
tion matters  not  submitted  to  them.  2  Day^s  Rep.  116.  So  also 
Ibr  corruption  or  partiality. 

DECLARATIONS    IN    ACCOUNT. 

Adm'r  v.  Bailiff  and  Receiver. 

Ik  a  plea  of  account ;  for  that  the  said  D,.at  &c«, 
from  Slc,  to  &.c.,  was  the  bailiff  and  receiver  of  the  said 
S  lint€State'\f  he  being  all  that  time  living,  during  which 
time  the  said  D  received,  of  the  monyes  of  the  said  S, 
at  &c.,  from  &c.,  to  &c.,  aforesaid,  all  the  several  sums  of 
money,  mentioned  in  the  schedule  annexed,  amounting 
to  &c.,  to  merchandise  with,  and  make  profits  thereof^ 
and  to  render  a  reasonable  account  thereof  to  the  said  S 
on  demand ;  yet  the  said  D,  though  often  requested, 
never  rendered  such  reasonable  account  to  the  said  S 
in  bis  litetime,  nor  since  his  decease,  to  the  plaintiff, 
though  requested,  but  still  neglects  to  do  it.  Martin 
adnCr  v.  Thompson.  Jova.  Fay. 

£*V  of  Partner  v.  One  of  Surviving  Partners^  as  lailiff  of  goods y 

Sfc, 

In  a  plea  of  account ;  for  that  the  said  D  was  bailiff 
to  the  said  S  [intestately  however  and  from  whatever 
cause  and  contract  arising,  for  the  common  use  and 
benefit  of  the  said  S,  the  said  D,  and  one  W.  P.,  from 
&c.  to  &C.  at  &c.,  of  certain  merchandise  of  the  said  S, 
to  wit,  of  the  third  part  of  thirty-eight  tuns  of  wine,  8lc., 
of  the  value  of  &c«,  which  merchandise  the  said  S,  the 
said  D,  and  W.  P.,  in  the  life  of  said  S,  had  occupied 
for  their  common  use  and  benefit ;  and  the  same,  during 
the  time  aforesaid,  were  entrusted  to  the  hands  of  the 
said  D,  by  the  assent  of  the  said  S  and  W.  P.,  to 
merchandise  for  their  common  profit ;  and  the  said  D 
thereof  to  render  his  reasonable  account  to  the  said  S 
when  thereto  requested ;  yet  &c.  as  before. 

13 
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Note.  In  a  count  similar  to  this,  judgment  was  attempted  to  be 
arrested,  because  the  plaiutifT  had  declared  against  D  as  a  general 
bailifT;  whereas  it  appeared,  that  he  was  a  special  one ;  for  it  is 
between  merchants  and  tenants  in  common  ;  and  because  the  plaintiff 
has  declared  for  a  third  part,  when  he  ought  to  have  declared  for  tho 
whole ;  and  because  W.  P.  ought  to  have  been  joined.  But  the 
objections  were  overruled ;  for  the  plaintiff  might  sue,  though  his 
companion  would  not ;  and  it  may  be,  he  committed  only  his  third 
part  to  the  defendant.  2  Cro.  410,  Hackwell  et  ux,  v.  Eastman ; 
ILd.  Bay.d40.     (MSS.) 

By  one  tenant  in  common  against  another  ae  his  bailiff. 

Id  a  plea  of  account ;  for  that  whereas  the  said  D, 
on  &c.,  and  from  thence  continually  until  &c.,  was  bailiff 
of  the  plaintiff  for  a  certain  farm,  situate,  lying,  and 
'bein.s  &c.  and  during  all  that  time,  receiving  the  issues 
thereof  and  whereof  the  said  plaintiff  and  the  said  D 
were  seized  undividedly,  as  tenants  in  common,  viz. 
the  said  plaintiff  of  one  undivided  moiety  thereof,  and 
the  said  D  of  the  other  moiety ;  to  the  common  profit 
o{  the  said  plaintiff  and  the  said  D,  and  to  render  a 
reasonable  account  thereof  to  the  plaintiff  when  thereto 
.requested ;  yet,  though  requested,  &c.     1  Went.  83. 

Against  hailiff^  for  not  rendering  account  of  goods  delivered  to 

merchandise  unth. 

In  a  plea  of  account ;  for  that  whereas  the  said  D, 
at  &c.  had  been  bailiff  to  the  plaintiff,  from  the  &c. 
day  of  &""•,  to  the  &c.  day  of  £lc.,  and,  during  all  that 
time  had  the  care  and  management  of  divers  goods  and 
'Chattels  of  the  plaintiff,  to  wit,  one  half  of  the  Snow, 
-called  &c.,  with  all  her  tackle,  apparel,  furniture,  and 
appurtenances,  of  the  value  of  &c.,  also  one  half  of  the 
sloop,  called  &c.,  with  all  her  tackle  &c.,  of  the  value 
of  &c.,  and  also  one  half  of  the  cargo  of  said  sloop, 
•consisting  of  divers  gDods  and  merchandises;  to  wit,  &c. 
o(  the  value  of  &c.,  to  merchandise  and  make  profit 
thereof  for  the  plaintiff;  and  thereof  to  render  the 
plaintiff,  the  said  D's  reasonable  account  on  demand ; 
jet  the  said  D,  though  requested,  hath  not  rendered  his 
reasonable  account  thereof^  but  neglects  so  to  do. 

Another, 

In  a  plea  of  account ;  for  that  the  said  D,  at  &c.,  had 
heen   bailiff  to  the  plaintiff,  from  the  &c.  day  of  &c., 
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to  the  &c.  day  of  &c*i  and,  during  that  time,  had  the 
care  and  management  of  the  goods  of  the  plaintiff  ^in 
the  schedule  hereto  annexed,  mentioned);  all  of  the 
value  ol  &c.,  to  merchandise  and  make  profit  thereof, 
for  the  plaintiff;  and  to  render  him  a  reasonable  account 
thereof  on  demand ;  yet,  though  requested,  the  said  D 
hath  never  rendered  a  reasonable  account  thereof,  but 
wholly  refuses  so  to  do.  J.  Otis. 

Another. 

In  a  plea  of  account ;  for  that  the  said  D,  at  &c.  on 
&c.,  was  bailiff  to  the  plaintiff  of  twenty  pair  of  men's 
shoes  &c.,  all  of  the  value  of  &c.,  to  carry  them  to  the 
West  Indies,  the  dangers  of  the  seas  excepted,  and  there 
to  merchandise  with  them  to  the  plaintiff's  best  profit, 
and  thereof  to  render  the  plaintiff  his  reasonable  account, 
on  demand,  saving  to  the  said  D  one  half  of  the  profits 
thereof;  and  the  said  D  afterwards  carried  the  said 
goods  safe  to  &c.,  in  the  West  Indies ;  yet  he  hath  not 
rendered  his  reasonable  account  thereof,  though  request- 
ed, but  unjustly  neglects  it.  Gridley. 

Another  by  Baron  and  Feme, 

In  a  plea  of  account ;  for  that  the  said  D,  at  &c.  from 
&c.  to  &C.,  was  the  bailiff  of  the  said  F,  then  sole,  and 
during  all  that  time,  had  the  care  and  management  of 
the  several  goods  and  chattels,  enumerated  in  the  sched- 
ule hereunto  annexed,  all  of  the  value  of  &c.,  to  mer- 
chandise therewith,  for  the  benefit  of  the  said  F,  and 
ought  thereof  to  render  his  reasonable  account  on  de- 
mand ;  yet  the  said  D,  though  of'en  requested,  never 
rendered  his  reasonable  account  aforesaid,  to  the  said  F, 
while  sole,  nor  to  the  plaintiffs  or  either  of  them,  since 
their  intermarriage,  but  refuses  to  do  it.    Thatcher. 

By  consignor  of  goods, 

III  a  plea  of  account,  for  that  the  said  D  at  &c.,  from 
&c.  to  &C.,  was  the  plaintiff's  bailiff,  and  in  that  time,. 
h.ul  the  care  and  management  of  the  plaintiff's  five- 
hogsheads  of  molasses,  containing  &c.,  of  the  value  of 
&C.,  to  transport  to  Philadelphia  (the  dangers  of  the- 
seas  only  excepted),  and  there  to  sell  the  same  to  the- 
piamtiff 's  best  advantage,  and  to  lay  out  the  proceeds  ia 
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the  following  manneri  viz.  &rC.,  and  to  render  to  the 
plaintiff  a  reasonable  account  thereof,  when  thereto  re- 
quired ;  and  the  plaintiff  avers,  that  the  said  D  trans- 
ported the  goods  aforesaid  safely  to  said  Philadelphia, 
and  there  sold  the  same ;  yet,  though  requested,  &c. 

Against  surviving  hcAliff^  for  not  rendering  account  of  goods^  tfc. 

In  a  plea  of  account ;  for  that  the  said  D  and  one  S. 
now  deceased,  and  whom  the  said  D  survived,  were,  for 
a  long  time,  to  wit,  from  J{.c.  to  &c.,  the  bailiffs  of  the 
plaintiff,  to  wit,  at  &c.,  and  during  that  time,  had  the 
care  and  administration  of  divers  goods  and  merchandises 
of  the  plaintiff,  to  wit,  of  twelve  chests  of  coral  beads 
of  the  plaintiff,  of  a  great  value,  to  wit,  forty  thousand 
dollars,  to  be  merchandised  and  made  profit  of  for  the 
plaintiff  and  to  render  a  reasonable  account  of  the  same 
to  the  plaintiff,  when  requested ;  yet  the  said  D  and  S, 
in  the  lifetime  of  the  said  S,  or  the  said  D,  since  the 
decease  of  the  said  S,  though  often  required,  have  not 
nor  hath  either  of  them,  rendered  a  reasonable  account 
of  the  same  to  the  plaintiff,  but  the  said  D  and  S,  in  the 
lifetime  of  the  said  S,  and  the  said  D  since  the  decease 
of  the  said  S^  have  refused,  and  the  said  D  still  refuses 
so  to  do.     Ood/rey  y.  Saunders^  3  Wilson's  Rep.  73. 

Partner  v.  Partners^  as  bailiffs  of  lands  and  goods. 

In  a  plea  of  account;  for  that  the  said  C  and  D, 
on  &c«,  and  from  thenceforth  until  &c.,  at  £lc.,  were 
bailiffs  of  the  plaintiff  of  certain  closes,  called  &.C.,  situate 
in  &c.,  with  the  appurtenances,  of  them,  the  said  C  and 
D  and  the  plaintiff,  and,  for  all  that  time  had  the  care 
and  management  thereot^  and  received  the  issues  and 
profits  thereof,  for  the  common  benefit  and  profit  of  the 
said  C  and  D,  and  the  plaintiffs  to  render  a  reasonable 
account  thereof  to  the  plaintiff,  when  thereto  required ; 
and,  during  all  that  time,  at  &c.,  were  the  bailiffs  of  the 
plaintiff,  and  had  the  care  and  manaii;ement  of  great 
quantities  of  peat,  and  peat  ashes,  and  hay  of  the  said 
C  and  D.and  the  plaintiff,  for  the  common  benefit  and 
jirofit  of  the  said  C  and  D  and  the  plaintiffs  to  render  a 
reasonable  account  thereof  to  the  plaintiff,  when  thereto 
required ;  yet  the  said  C  and  D,  though  often  requested, 
have  not,  nor  hath  either  of  them,  rendered  to  the  plaintiff 


AOOOUNT.  101 

a  reasoai^Ie  account  of  the  premises,  or  any  part  there- 
of but  have  denied,  and  still  deny  so  to  do. 

PkjiitisU  35.      HAR0OASTLB. 

Agavui  hailijffor  goods^  ^c.  to  i^ehmidizf  with. 

In  a  plea  of  accoant ;  for  that  the  said*^  0'  6ad  been 
bailiff  of  the  plaintiff,  from  &c.  until  &c,,  and  durin^'-alj 
the  time  aforesaid,  had  the  care  and  disposal  of  diveri^ 
goods  and  merchandizes  of  the  plaintiff,  to  wit,  of  six  half 
barrels  of  white  herrings,  four  quarter  barrels  of  salmon, 
and  one  half  barrel  of  salmon  for  all  the  time  aforesaid, 
to  merchandize  and  make  profit  thereof,  for  the  plaintiff, 
and  to  render  him  a  reasonable  account  thereof,  when 
requested  ;  yet  the  said  D,  though  requested,  hath  not 
rendered  a  reasonable  account  thereof,  but  hath  refused, 
and  stiU  refuses  to  render  the  same  to  him. 

PL  Assist.  36.  Draper. 

Ag^Unsi  owner  ofjUhmg  schooner^  for  not  accounting  for  fish. 

In  a  plea  of  account ;  for  that  the  said  D,  was  bailiff 
of  the  plaintiff,  at  &c.,  from  &c.,  to  &c.,  and  had  the 
care  and  management  of  his  fifth  part  of  one  hundred 
quintals  of  cod  fish,  caught  by  the  plaintiff  and  others, 
a  fishing  crew  in  the  said  D's  schooner,  Fishhawk, 
within  the  time  aforesaid,  and  of  the  value  of  &c.,  to 
merchandize  with,  and  make  profit  thereof,  for  and  to 
render  bis  reasonable  account  thereof,  to  the  plaintiff  on 
demand;  yet,  &c. 

Joint'tenant  v.  Joint'tenant  of  a  chat  let  y  as  bailiff. 

In  a  plea  of  account ;  for  that  the  said  D,  for  a  long 
time,  to  wit,  from  ^c,  until  £lc.  at  &Co  was  proprietor 
of  one  undivided  moiety,  and  bailiff  of  the  plaintiff  of 
the  other  undivided  moiety,  of  a  certain  mare,  and  during 
that  time,  had  the  care  and  management  of  said  mare, 
and  the  letting  out  to  hire  of  said  mare,  (or  the  advan- 
tage and  profit  of  the  plaintiff  and  the  said  D,  to  render 
a  reasonable  account  thereof  to  the  plaintiff,  on  demand ; 
yet  the  said  Z>,  though  requested,  hath  not  rendered  the 
said  reasonable  account  to  the  plaintiff,  but  refuses  so 
to  do.  Imp.  PL  163. 

Note.  This  action  is  giveu  by  4  Add,  c.  16,  sect  27,  in  England. 


• 


•     .    • 


• 


t 


• 


•       • 


• 


108  ACXXHJNT, 

Against  Bailiff  of  land$  and  chattels^  and  reeeiosr  of  money^  t0 

merchpf^ise. 

In  a  plea  of  account.^  -fcHS^tbat  the  said  D,  on  Slc.^ 
and  until,  &c.,  at^^(:\  badH)een  bailiff  of  the  plaintiff,  of 
twenty  me^auagie&'^lad  five  hundred  acres  of  land,  with 
their  appwlf^Viinces,  and  during  all  that  tiroei  had  the 
.'.^td^^ixd  itianagement  of  the  horses,  cows,  and  sheep  of 
.'•rttie' plaintiff,  to  wit,  of  fifty  horses,  fifty  cows,  and  five 
' '  hundred  sheep,  to  make  merchandise  and  profit  thereof, 
for  the  plaintiff,  and  to  render  the  plaintiff  a  reasonable 
account  of  the  same  ;  and,  during  the  time  aforesaid, 
that  the  said  D  had  been  bailiff  to  the  plaintiff,  at  &C*, 
the  said  D,  at  &c.,  received  of  the  money  of  the 
plaintiff,  ten  thousand  dollars,  by  the  hands  of  R.  S.,  to 
make  merchandise  and  profit  thereof,  for,  and  to  render 
a  reasonable  account  thereof  to  the  plaintiff,  when  re- 
quested ;  yet  the  said  D,  though  requested,  hath  not  ren- 
dered a  reasonable  account  thereof  to  the  plaintiff*  but 
hath  refused,  and  still  refuses  so  to  do.    Imp.  PL  151. 

Against  bailiff  of  lands^  with  power  to  demise^  4*^.,  and  receiver  of 

moneye. 

In  a  plea  of  account ;  for  that  the  said  D  was  bailiff 
to  the  palintiff  of  one  messuage  and  thirty  acres  of  land 
with  the  appurtenances,  in  S  aforesaid,  from  &lc.  to  &c. 
and  during  all  that  time,  had  the  care  and  management 
thereof,  and  sufficient  power  lo  improve,  let,  and  demise 
the  tenements  aforesaid,  with  the  appurtenances,-  and  to 
collect  and  receive  the  rents,  issues  and  profits  of  all  the 
premises,  to  the  use  of  the  plaintiff^  and,  during  all  that 
time,  had  been  receiver  of  all  the  moneys  of  the  plaintiff, 
and  had  as  such  received  ol  the  moneys  of  the  plaintiff, 
by  the  hands  of  TL  W.  one  hundred  dollars,  and,  by  the 
bands  of  W.  R.,  six  hundred  dollars,  to  render  his 
reasonable  account  thereof,  to  the  plaintiff,  on  demand  ; 
yet  the  said  D,  hath  not  rendered  his  reasonable  account 
thereof  to  the  plaintiff,  but  hath  refused,  and  still  refuses 
so  to  do.  Mod.  Ent.  50. 

Against  a  guardian  for  proJUs  of  lands. 

In  a  plea  of  account ;  for  that  the  said  D  had  been 
guardian  to  the  plaintiff,  and,  as  such,  had  the  custody 
of  the  lands  and  tenements  of  the  plaintiff,  to  wit,  two 
messuages,  three  cottages*  and  eighty  acres  of  land, 
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thirty  acres  of  meadow,  eighty  acres  of  pasture,  and 
thirty  acres  of  wood,  with  the  appurtenances,  in  &c«, 
from  Slc.  until  &c.,  (the  plaintiff  during  all  that  time 
being  within  the  age  of  fourteen  years,)  and,  during  all 
that  time,  the  ssud  D  received  the  issues  and  profits  of 
the  said  messuages  and  tenements,  to  render  his  account 
thereof  when  he  should  come  of  full  age ;  yet  the  said 
D  hath  not  rendered  such  account  to  the  plaintiff,  but 
hath  refused,  and  still  refuses  so  to  do.    Mod.  Ent.  52. 

Note.  By  "  full  age  *^  here  is  meant  fourteen  years ;  and  if  the 
guardian  take  the  profits  afterwards,  he  must  he  sued  as  bailiff,  and 
not  as  guardian ;  and  this  may  be  done,  even  while  under  twenty-one 
years  of  age.     1  Inst.  89 ;  1  Woodes.  457 ;   1  Bl.  Comm.  463. 

So  if  a  stranger  intermeddle  with,  and  take  profits  of  the  lands, 
the  heir  may  have  this  action  against  him,  and  charge  him,  as  guardian, 
for  the  time  he  was  under  fourteen  ;  and,  as  bailiff,  afterwards.  Fitz. 
Nat  Brev.  270 ;  Sulliv.  Lect.  175  ;  Co.  Litt.  89,  b.  90,  a.     (MSS.) 

Adm^r  of  a  partner  against  a  partner y  who  was  also  surviving  part' 
ner  of  another  firm^  as  receivers  of  moneys. 

First  Count.  In  a  plea  of  account ;  'for  that  the 
said  S  [intestate]  and  one  C,  now  deceased,  had  the 
said  £,  at  &c.,  on  &c.,  and  long  before  had  been,  and 
from  that  time  until  the  decease  of  the  said  C,  which 
happened  on  &c.,  continued  to  be  copartners  in  trade, 
jointly  using;  commerce  together  under  the  name  and  firm 
of  &c.,  and  the  said  E  and  one  A,  on  &c.,  and  long  be- 
fore that  time,  were,  and  until  the  time  of  the  decease 
of  said  A,  which  happened  on  &c.,  continued  to  be  co- 
partners in  trade,  jointly  using  commerce  together,  as 
partners,  under  the  firm  of  &c.,  to  wit,  at  &c. ;  and  that 
the  said  £  and  A,  being  partners  as  aforesaid,  in  the  life- 
time of  said  A,  were  the  receivers  of  the  moneys  of  the 
said  C,  S,  and  E,  from  &c.,  unto  the  time  of  the  said  A's 
decease,  which  happened  on  &c.,  during  which  time  the 
said  A  and  E  in  his  lifetime,  as  partners  as  aforesaid,  had 
jointly  received  of  the  moneys  of  the  said  C,  S,  and  E, 
belonging  to  them  as  copartners,  as  aforesaid,  at  &c.,  the 
several  and  respective  sums,  mentioned  in  the  account 
hereto  annexed,  by  the  several  persons,  for  the  causes,  in 
the  way  and  in  the  manner,  respectively  mentioned  in 
said  account,  in  the  whole  amounting  to  $60,300,  one 
third  part  whereof  belonged  to  the  said  S,  to  render  a  rea- 
sonable account  thereof  to  him,  when  they,  the  said  A  and 
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£,  should  be  thereto  requested  ;  yet  the  said  A  and  E, 
in  the  lifetime  of  the  said  A,  although  often  requested^  or 
the  said  E,  after  the  decease  of  the  said  A,  never  ren- 
dered such  reasonable  account  to  the  said  S,  in  his  life- 
time, or  since  the  decease  of  the  said  S  to  the  plaintiff, 
although  often  requested,  but  the  said  E  still  neglects 
and  refuses  so  to  do. 

Against  the  $ame^  as  bailiff  of  landsj  ^c. 

Second  Count.  And  also,  for  that  the  said  E  and 
A,  in  his  lifetime,  to  wit,  on  &c.,  and  from  thenceforth 
until  &c.,  at  &c.,  were  bailiffs  of  the  said  S,  in  his  life- 
time, ot  the  several  messuages,  buildings,  parts  of  build- 
ings, lots  and  tracts  of  land,  and  parcels  of  real  estate, 
mentioned  in  the  schedule  hereto  annexed,  with  the  ap- 
purtenances, of  them  the  said  S,  E,  and  C,  now  deceas- 
ed ;  and  for  all  that  time  had  the  care  and  management 
thereof,  and  received  the  issues  aud  profits  thereof,  for 
the  common  benefit  and  profit  of  the  said  S,  E,  and  G, 
during  his  life,  and,  after  his  decease,  fcr  the  common 
benefit  and  profit  of  the  said  S  and  E»  and  the  executors 
of  the  testament  of  the  said  G,  to  render  a  reasonable 
account  thereof  to  the  said  S,  when  they  should  be 
thereto  required ;  yet,  &c,  as  before.  Essex  S.  J.  G., 
1 797.    Putnam^  adm^r  t.  Hussey.    S,  Putnam. 

Partner  v.  Partner^  as  receiver. 

In  a  plea  of  account ;  for  that  the  said  B,  at  &c.,  was 
the  receiver  of  the  moneys  of  the  plaintiff,  from  &c.  to 
&.C.,  however  and  by  whatever  contract  accruing^  for  the 
common  use^benefit^  and  profit  of  them^  the  sUid  D  and 
the  plaintiffs  and,  during  that  time,  received  of  the  plain- 
tiff's money,  at  &c.,  by  the  bands  of  A.  H.  ^1000,  to 
merchandize  with,  and  to  make  profit  thereof  for  them, 
the  said  B  and  the  plaintiff,  and  thereof  to  render  the 
plamtiff  a  reasonable  account  on  demand  ;  yet,  though 
requested,  the  said  B  hath  not  rendered  a  reasonable 
account  thereof,  but  wholly  refuses  so  to  do.  Bast.  EnU 
19.  S.  Sewall. 

Note.  The  general  rule  is,  that,  where  the  plaintiff  declares  against 
one,  as  receiver,  he  must  specify  by  whose  hands  the  moneys  were 
received ;  but,  in  the  case  of  merchant  partners,  the  rule  is  dispensed 
with,  and  the  declaration  only  states  the  money  received  to  the  com- 
mon profit,  &c.    F.  N,  B.  117,  D ;  Co.  Litt.  172.    (MSS.) 
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ASSUMPSIT. 

AsstTMPSiT  is  the  proper,  remedy  to  reoover  damages,  for  the 
breach  or  noa-fulfilmoDt  of.  any  contract,  express  or  implied,  written 
or  uDwritteD,  if  not  grouoded  on  an  instrument  under  seal ;  and 
"^  wherever  a  man  is  under  a  legal  or  equitable  obligation  to  pay, 
the  law  implies  a  premise,  though  none  was  ever  actually  made. 
Per  Lord  Mansfield  in  Hav>ke9  v.  Saunders^  Cowp.  290. 

Where  Assumpsit  lies. 

It  lies  to  recover  back  money,  paid  by  mistake,  either  o^  fact  or 
in  law,  money,  obtained  by  imposition,  fraud,  extortion,  oppression, 
or  any  undue  advantage  taken  of  plaintiff's  situation  ;  or,  for  money 
paid  for  a  consideration  that  happens  to  fail,  or  on  a  contract,  which 
18  rescinded.  1  Term.  R.  133 ;  2  Esp.  R.  639.  But  assumpsit 
does  not  lie  to  recover  back  money  .pai4  by  plaintiff  and  claimed 
of  him,  as  payable  in  point  of  honor  and  honesty^  though  not  re« 
coverable  byUiw;  as  a  debt,  barred  by  the  statute  of  limitations 
or  contracted  during  infancy,  or  to  the  extent  of  principal  and  legal 
interest  on  an  usurious  contract,  or  for  money  fairly  lost  at  play ; 
for,  in  such  cases  defendant  may  retain,  though  he  cannot  recover 
by  law.    Cowp.  94 ;  1  T.  R.  286. 

But  now,  by  ch.  50,  ^  12,  of  the  Rev.  Slat.,  money  lost  at  play, 
may  be  recovered  back,  in  an  action  of  assumpsit,  for  money  had 
wsd  received ;  and  goods  lost  at  play  may  be  recovered  back  in 
on  actum  of  trover;  or,  a  special  actum  on  the  ease  may  be 
maintained.  If  the  loser  does  not  commence  such  action  within 
three  months^  any  other  person  may  commence  an  action,  and  re- 
oover the  treble  value  of  the  money  or  goods  in  an  action  of  DehL 

By  §  13,  wager  of  law  is  allowed  between  the  loser  and  win- 
ner, in  an  action  brought  by  the  loser,  at  the  plainuff  *s  election. 

Assumpsit  lies  for  a  penalty  forfeited  upon  a  by-law.  2  Lev. 
258.     The  Barber  Surgeons  of  London  v.  Pelson. 

It  lies  upon  an  express  promise  to  pay  a  debt  upon  a  specialty, 
upon  a  new  consideration ;  |ub  forbearance.  Britt  v.  Read^  Cro. 
Car.  250 ;  Ashhrook  v.  Shape,  Cro.  El.  240.  And  though,  gen- 
erally, Assumpsit  cannot  be  maintained  for  rent  due  on  a  lease,  if 
there  is  an  express  promise,  it  will  lie.  Johnson  v.  May,  3  Lev. 
150.  Where  goods,  under  a  warrant  of  distress  on  a  convictiottt 
are  taken  and  sold,  and  the  conviction  is  quashed,  the  owner  may 
waive  the  tortj  and  bring  Assumpsit  for  money  had  and  received  to 
his  use.  Lindon  v.  Hooper^  Cowp.  419;  1  T.  Rep.  3iB7,  in 
Birch  V.  Wrighi. 

So  where -A's  goods  have  been  taken  in  execution  for  a  third, 
person^s  debt,  A  may  maintain  an  action  for  money  had  and  re- 
ceived.   Ibid. 
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Aasumpsit  is  liken'iae  a  proper  remedy  to  recover  money  due  for 
freight ;  to  recover  a  legacy ;  to  reooyer  money  awarded  by  arbitra- 
tors ;  to  recover  beck  money  of  which  one  has  been  cheated  or 
defrauded,  to  recover  back  money  paid  in  consequence  of  any 
contmct,  &c.  made  illegal  and  void  by  8tatute«  if  the  plaintiff  is  not 
partic^p^  criminis  ;  to  recover  an  assessment  legally  madoi  or  a 
forfeituve  incurred  by  a  breach  of  a  by-law  of  a  society ;  so  for 
toUsf  for  Ibes;  or  any  other  charges  for  the  performance  of  any 
act  required  by  one's  office,  and  allowed  by  law  ;  to  recover  back 
money  paid  to  one  acting  under  a  void  authority.     1  Salk.  22« 

By  ch.  118,  ^  42 f  Bev.  Scat,  fines  and  forfeitures  may  be 
recovered  in  an  action  of  Deht^  or,  on  the  case^  where  there  is  no 
express  provision  mader  for  the  mode  of  recovering  them.    So,  if 
they  aro  made  recoverable  l^  bill,  plaint  or  information,  they  may 
be  recovered  by  an  action  of  debt,  or  on  the  case. 

So  where  a  judgment  is  reversed  for  error.  Assumpsit  may  be 
maintained  for  money  paid  under  it 

Assumpsit  may  be  maintained*  against  a  corporation  on  an  implied 
promise.     14  Johns.  118. 

It  may  be  maintained  for  the*  price  of  land*  soTd;  and  the  ac« 
knowledgment  of  payment  in  the*  deed  is  not  conclusive*  that  it  has 
Ibeen  paid.     14  Johns.  210. 

Where  Assumpsit  does  not  lie. 

Where  a  man  pays  a  forged  bill  of  exchange  drawn  on  him,  As- 
sumpsit does  not  lie  against  an  indorsee,  who  has  acted  fairly,  to 
recover  the  money  back.    M.  8 ;  G.  8 ;  B.  M.  1854. 

If  A  pay  money  to  B  to  bribe  offieers,  which  is  paid  accordingly. 
Assumpsit  cannot  be  maintained  against  B.  1  Salk.  22,  Tompkins 
▼.  Bennet, 

But  Assumpsit  will  not  lie  to  recover  back  money  paid  into  court, 
though  paid  wrongfully. 

Where  two  are  partnen  in  any  unlawful  undeitaking,  and  one 
receives  money  oor  that  account,  the  other  cannot  maintain  Assump- 
sit for  a  share.- 

Assumpsit  will  net  lie  between  partners  in  trade,  without  an  e:qnre$s 
promise. 

If  A  Pays  B  a  sum  of  money  to  avoid  a  suit,  in  which  he  might 
have  a  good  defence,  and  states  at  the  time,  that  he  does  it  without 
prejudice  to  his  right,  yet  he  cannot  maintain  Assumpsit  to  recover 
It  back ;.  as  to  allow  it,  would  lead  to  cirouity  of  action ;  since  any 
matter  which  would  enable  him  to  recover  back  the  money  paid, 
would  be  a  good  defence  to  the  former  action.  1  Esp.  N.  P.  C.  84, 
379;  2  E.  N.  P.  C.  546. 

If  a  creditor  in  payment  of  his  debt,  receives  a  note  or  bill  of  a 
third  person  payable  at  a  future  day,  he  cannot  commence  an  ac- 
tion on  the  original  debt,  until  after  the  day  of  payment  of  the  bill 
ev  note  is- elapsed.  But  if  the  bill  or  note  was  of  no  value  when 
given,  as  if  the  bill  was  drawn  on  a  penon  having  no  funds  of  the 
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drawer,  the  cieditor  might  consider  it  a  nullity,  and  commence  a 
seit  on  the  original  debt  immediately.  Sudman  v.  Choch,  1 
Esp.  R.  8. 

Where  a  creditor  takes  a  note  of  a  third  person  in  payment  of 
debt,  such  third  person  before  pa3rment  of  die  note,  and  before 
die  time  of  payment  elapsed,  may  recover  against  the  debtor  on  a 
count  for  mon^y  paid  to  his  use.    2  Esp.  R.  571. 

Assumpsit  cannot  be  maintained  upon  a  mere  casual  speaking, 
whbh,  bemg  without  any  good  consideration,  can  be  nothing  more 
than  niiiliiiii  pactum^  and  assumpsit  can  never  be  maintainea  on  a 
promise  not  grounded  on  a  good  consideration.    2  Lev.  80. 

If  A  requests  B  to  do  an  act,  which  B  knows  to  be  a  trespass^ 
and  promises  B  an  indemnity,  Assumpsit  cannot  be  maintained 
against  A.  since  the  promise  is  absolutely  void.  But  if  B  does  not 
know  the  act  to  be  a  trespass,  the  promise  is  binding.  17  Johns. 
1^ 

Where  an  infant  and  another  make  a  joint  promise,  and  the  in* 
iant  avoids  his  promise,  the  joint  promisor  may  be  sued  alone,  and 
if  he  pleads  in  abatement  that  there  is  a  joint  promisor  not  named, 
the  plaintiff  may  reply  the  special  matter.  See  (Hbhs  y.  MerriU^ 
8  Taunt  807. 

An  action  of  Assumpsit  cannot  be  maintained  to  recover  the 
value  of  a  parcel  of  prints  of  a  libellous  or  indecent  nature.  Fores 
V.  /oAfif ,  4  Esp.  R.  98. 

Of  considerations^  nudum  pactum,  ^ 

The  possibility  of  a  benefit  to  the  defendant,  or  detriment  to  the 
plaintiff,  or  a  suspension  or  forbearance  of  right  on  the  plaintiff's 
part,  18  a  sufficient  consideration  for  an  express  promise.  But  for- 
bearance where  there  was  no  fight  of  action,  is  no  consideration. 
Loyd  T.  Lee,  Str.  94 ;  1  Show.  188. 

A  mere  moral  obligation,  which  cannot  be  enforced  at  law,  is 
not  a  sufficient  consideration  for  an  implied  promise.  But  if  there 
is  an  express  promise,  it  is  a  good  consideration,  and  not  merely 
tmium  padMm,  2  East,  60b  \  Atkins  v.  BanweU,  Cowper's  R. 
290.  See  MUls  v.  Wynum,  8  Pick.  207.  See  also  Lim^U  y. 
Sftee,  2  Bam.  &  Aid.  where  this  doctrine  is  qualified. 

One  promise  is  a  sufficient  consideration  for  another  between  the 
same  persons,  and  therefore  mutual  promises  are  grounded  on  a  suf* 
ficient  consideration.     1  Sid.  180. 

Thus  A  promises  to  marry  B ;  and  ^B  promises  to  many  A ;  the 
consideration  is  sufficient 

Natural  love  and  affection  are  not  sufficient  to  ground  an  As- 
flumpsit  Cro.  Eliz.  756.  A  good  consideration  must  be  either  a 
damage  to  die  plaintiff,  or  a  benefit  to  the  defendant 

An  executed  consideration,  done  at  the  request  of  the  defendant, 
is  sufficient    Hayes  v.  Warren^  2  Strange,  988. 

If  A  and  B  meke  an  agreement,  which  fbr  want  of  some  for- 
mality IS  not  binding,  and  d  goes  on  and  performs  his  part,  and  A 
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agrees  to  pay  him,  this  promise  binds  A.  Su  Seago  ▼•  Deane^4 
Bing.  459. 

-A  agrees  to  sell  B  goods,  if  B  will  agree  to  take  them  and  give 
A  notice  by  2  o'clock ;  B  gives  A  notice,  at  the  time ;  yet  it  is 
held  B  can  maintain  no  action  for  the  goods,  because  it  is  merely 
nudum  pactum.     Cook  v.  Oxley^  3  T.  R.  658. 

A  conveys  real  estate  to  B,  and  B  gives  a  note  to  A  for  the  coih 
sideration ;  but  the  title  to  the  real  estate  fails,  and  nothing  passes 
by  the  deed  ;  A  canDot  recover  on  the  note,  the  consideration  hav* 
ing  failed.  See  Dickenson  v.  Hall,  14  Pick.  217 ;  Rice  ▼.  God- 
dard,  14  Pick.  293.  On  the  contrary,  it  would  seem,  in  such  case, 
if  B  had  actually  paid  the  note,  he  would  be  entitled  to  recover  it 
back  against  A. 

But,  if  A  contracts  with  B  to  convey  to  B  land,  then  belonging 
to  C,  and  B  assigns  his  interest  in  that  contract  to  D,  for  which  D 

g'ves  him  a  promissory  note,  it  seems  the  note  may  be  enforced  by 
in  an  action  against  D.     See  Trask  v.  Ftiuon,  20  Pick.  105. 
The  law  of  considerations  legal  and  illegal,  good  and  void  is  ex* 
amined  at  length.  Law  Summary,  p.  21,  (2d  ed.) 

Of  setting  out  the  consideration,  Sfcinihe  Declaration, 

1.  If  a  good  consideration  and  a> frivolous  one  are  both  alleged, 
.  and  the  good  one  alone  is  proved,  the  plaintiff  may  recover. 

2.  If  two  good  considerations  are  alleged,  and  one  only  is  proved, 
the  plaintiff  cannot  lecover.  See  Brown  v.  London,  1  Lev.  296  ; 
Cro.  Eliz.  146.    So  if  one  is  illegal,  the  plaintiff  cannot  recover 

•  on  the  other. 

3.  Where  a  promise  is  grounded  on  two  considerations,  and  the 
plaintiff  declares  only  on  one,  he  cannot  have  judgment;  it  is 
ground  for  a  nonsuit 

It  is  immaterial  from  whom  a  consideration  passes,  if  it  is  a  suffi- 
cient foundation  for  a  valid  promise.  See  Cabot  et  ai.  v.  Haskins^ 
3  Pick.  92. 

4.  A  consideration  executed,  as  labor  performed,  money  paid,  6cc»^ 
must  be  alleged  to. have  been  done  at  tbe  defendant's  request,  other- 
wise the  promise  will  appear  to  be  nudum  pactum*  But  a  past  consid- 
eration beneficial  to  the  defendant,  and  to  which  he  assents  afterwards, 
has  been  held  to  be  sufficient.     14  Johns.  378. 

5.  In  the  case  of  agreements,  not  under  seal,eL  good  consideratioD 
must  always  be  alleged  and  proved. 

6.  When  a  contract  consists  of  several  distinct  parts,  it  is  sufficient 
to  state  so  much  as  contams  the  entire  consideration  for  the  act,  and 
the  entire  act  promised.  Clarke  v.  Gray,  6  East,  567.  Collateral 
matten  may  be  omitted.  Ibidn  Miles  v.  Sherwood^  8  East,  7.  See 
2  Easti  2.  Or  such  as  are  inelevant  to  the  breach ;  or  such  as 
are  merely  insensible.    2  B.  &  P.  51. 

7.  But  when  the  contract  is  entire^  to  do  several  thingv,  it  cannot 
be  declared  on  as  a  several  contract  to  do  one  of  those  things. 

8.  It  is  not  necessary  in  any  case,  in  declaring  on  a  promise,  to 
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state  Aat  it  was  made  in  writing ;  not'  eren  in  declaring  on  a  pro- 
misBOfy  note.  The  plaintiff  may  declare  on  the  contract  or  pro- 
nise,  and  use  the  memorandum  as  evidence  of  it.  See  4  Johns. 
S.  287. 

9.  Where  the  count  is  on  a  promise  made  on  an  executory  con- 
sideiBtion,  it  is  necessary  that  performance  should  be  averred  ;  but 
if  the  consideration  is  executed,  it  is  unnecessary. 

Where  the  general  (dlegtUian^  ^*  aUh&ugh  often  reqnested^^  is  miffi- 
eient^  and  where  a  special  request  mast  he  alleged. 

Where  the  promise  is  to  perform  or  pay  a  mere  debt  or  duty, 
this  general  allegation  is  sufficient. 

Where  the  debt  is  not  incurred  until  a  request  is  made,  this  gen- 
eral allegation  is  not  sufficient ;  a  special  request  must  be  alleged. 
Cio.  Eliz.  85,  Det>emly  v.  Welbare. 

Where  the  promise  is  merely  to  pay  a  sum  of  money  already 
due,  on  request,  this  allegation  is  sufficient  Yel.  66 ;  Cro.  Car. 
35 ;  Cro.  Eliz.  218 ;  1  Johna  Cas.  319. 

Where  the  promise  is  to  deliver  any  thing,  other  than^money,  as 
a  horse,  &c«,  on  request,  a  special  request  must  be  alleged.    Lut.  2iBl. 

Whera  the  promise  is  to  pay  or  deliver  money,  or  any  thing  else, 
on  a  cenain  <uiy,  no  special  request  need  be  alleged.  Cro.  Eliz. 
218,  BUnde  v.  Plaine. 

Where  the  promise  »  to  pay  a  certain  sum  of  money  on  a  certain 
day,  cm  request,  a  special  request  need  not  be  alleged. 

Where  the  promise  is,  if  a  third  person  does  not  pay  a  certain 
sum  of  money,  to  pay  the  same  on  a  certain  day  on  request,  a  spe- 
cial request  is  necessary. 

Where  the  promise  is  to  deliver  goods  on  a  certain  day  on  request, 
a  special  request  must  be  alleged. 

Where  the  promise  to  pay  is  implied  by  law,  the  general  allega- 
tion, ^  although  often  requested,^'  is  sufficient 

If  a  promise  is  made  by  three,  a  special  request  to  one  is  suffi- 
cient   Com.  Dig.  Plead,  (c.  71)  cites  Noy,  135. 

Of  Averments. 

As  a  general  rule,  the  plaintiff  ought  to  aver  every  thing  that  is 
necessary  to  show  that  he  has  a  good  cause  of  action. 

But  mere  inducement,  the  performance  of  conditions  subsequent, 
matters  immaterial,  or  unnecessarily  alleged,  or  things  that  are  ap- 
parent to  the  court,  need  not  be  averred. 

Of  Averments  of  Performance^  Notice^  Request^  4^. 

In  cases  of  mutual  promises,  where  the  performance,  on  the  de- 
fendant's part  depends  on  an  act  to  be  performed  in  the  first  place 
by  the  plaintiff,  it  is  necessary  that  the  declaration  should  contain 
an  averment,  either  that  the  plaintiff  has  performed  the  act,  or  some 
legal  eicuse  for  not  performing,  as  tender  and  refusal ;  discharge  by 
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tbe  defendant;  want  of  notice,  where  aecesaary  to  be  given  by  tbe 
defendant,  6cc« 

Where  something  is  to  be  done  by  each  party  at  the  same  time, 
he  who  was  ready  and  offered  to  do  his  part,  may  sue  the  other 
for  notperformiog  his.    2  Doug.  684, 

In  liarp  v.  Tharp^  1  Ld.  Baym.  662,  Ld.  Holt  lajrs  down  tiie 
law  on  the  subject  of  mutual  promises,  thus :  Tbe  bargain  of  every 
man  ought  to  be  performed  as  he  understood  it ;  and  if  a  man  will 
make  such  an  agreement,  as  to  pay  his  money  before  he  has  the 
thing,  for  which  he  ought  to  pay  it,  and  will  rely  upon  the  remedy 
that  he  has  to  recover  the  said  thing,  he  ought  to  perform  his  agree- 
ment But,  on  the  other  hand,  if  his  agreement  is  otherwiee,  there 
is  no  reason  that  he  should  be  compelled  to  give  credit,  where  he 
did  not  intend  it  And  therefore,  if  two  men  agree,  the  one  that 
the  other  shall  have  his  horse,  and  the  other  that  he  will  pay  him 
lOs,  for  the  horse,  yet  there  is  no  reason  that  tbe  other  should  have 
an  action  for  this  money  before  the  horse  is  delivered. 

If,  by  the  agreement,  the  money  is  to  be  paid  at  a  time  before 
the  act  is  to  be  performed,  an  action  may  be  had  for  the  money 
before  the  performance. 

If  the  money  is  to  be  paid  on  the  10th  of  September,  and  the 
work  is  to  be  performed  on  the  9th,  though  the  promises  may  seem 
to  be  mutual,  no  action  can  be  maintained  for  the  money  without 
an  avernlent  of  the  performance  of  the  work.     See  iHd. 

Where  there  are  several  dUtind  considerations  for  the  promise, 
and  independent  of  its  performance,  the  performance  of  each  of 
those  considerations  must  be  plainly  averred.  See  2  Leon.  72. 
.  Where  on  a  sale  of  goods  by  B  to  A,  A  agrees  to  pay  B  ai 
much  as  any  other  person,  and  B  sells  goods  of  the  same  quality 
to  C.  for  a  certain  ^um,  B  can  maintain  no  action  against  A  for  a 
similar  sum,  without  an  averment  that  C  paid  that  sum  for  similar 
ffoods,  and  that  A  had  notice  of  the  person  and  of  the  sum  so  paid. 
lienning^s  case^  Cro.  Jac.  432. 

Mutual  promises  should  appear  in  the  pleadings  to  be  concurrent, 
and  both  Hnding  at  the  same  time ;  otherwise,  each  will  be  merely 
nudum  pactum^  or  promise  without  consideration,  and  consequently 
not  binding. 

Executory  considerations,  must  be  set  fort  with  accuracy  and 
certainty.    See  1  Saund.  320. 

It  has  been  said  that  an  averment  of  the  performance  of  condi- 
tions precedent,  is  sufficiently  established,  by  proving  that  the  de- 
fendant has  waived  it.  See  Knight  v.  Orockford^  1  Esp.  R.  194. 
Qiksre. 

But  in  cases  where  the  pliuntiff 's  promise  (and  not  the  perform" 
anee  o/  it)  is  the  consideration  of  the  de&ndant%  promise,  it  is  in 
no  case  necessary  to  aver  peformance  or  a  readiness  to  perform  on 
the  plaintiff's  part;  on  the  contrary,  where  there  are  mutual  reme- 
dies, if,  by  the  terms  of  the  plamtiff 's  promise,  the  time  for  the  j^- 
formance  of  it  elapsed  without  his  having  performed,  and  the  tmie 
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for  the  perfennanee  of  the  defendBnt's  promise  has  since  elapsed, 
the  plaintiff  may  recover  against  the  defendant  for  not  performing  his 
proonse,  and  leaye  the  defendant  to  recover  for  the  plaintiff^s  non- 
pexfonnance  in  like  manner.  1  Lev.  398;  1  Salk.  112;  1  Lev. 
87;  Comb.  256.  But  not  where  peiVbrmance  on  the  plaintiff  *8 
port  IB  the  consideration  for  that  on  the  defendant's  part.  7  Co. 
10,  ^. 

Where  the  defendant  cannot  know  how  much  to  pay,  without  no- 
tioe  from  the  plaintiffs  notice  must  he  averred  in  the  declaration. 
See  Hard.  42. 

Otherwise  if  it  depends  on  a  stranger,  for  then  the  defendant  must 
infonn  himself  at  his  peril.    2  Bui.  44 ;  Cro.  Car.  188. 

Where  the  performance  of  the  defendant's  promise  depends  upon 
some  act  to  be  done  by  the  plaintiff,  and  lying  within  the  plaintiff's 
knowledge,  it  must  be  averred  in  the  declaration  that  the ,  defendant 
had  notice  of  such  act.    2  Cro.  482. 

Where  the  defendant's  performance  depends  upon  some  act  to  be 
done  by  a  stranger,  equally  known  to  both  parties,  no  notice  need 
be  alleged.    2  Cro.  187 ;  2  Bula  144. 

Where  the  defendant's  performance  depends  on  some  act  to  be 
performed  by  a  stranger,  known  by  the  plaintiff,  but  not  by  the  de* 
fendant,  not  only  ;^rformance  by  the  stranger  must  be  averred,  but 
abo  notice  of  it  to  the  defendant.     See  2  (>o.  482. 

Where  the  defendant  is  to  perform  before  a  stated  time,  and  the 
performance  depends  upon  notice  to  be  given  by  the  plaintiff,  an 
averment  of  notice  after  that  time  is  bad  ;  because  then  the  defend- 
ant's promise  is  discharged,  for  want  of  seasonable  notice  by  the 
plaintiff. 

Where  notice  is  necessary,  yet  the  want  of  it  is  excused  by  the 
party's  absconding  to  avoid  it.     1  Salk.  214. 

A  request  impliedly  contains  in  it  a  notice  of  every  thing  pur- 
ported l^  it,  but  to  answer  the  purpose  of  a  notice,  it  must  appear 
to  have  been  made  at  the  proper  time  and  place,  and  to  the  proper 
penon.    Cro.  Eliz.  250. 

It  should,  however,  be  pleaded  as  a  notice,  as  well  as  a  request ; 
for  if  notice  is  necessary,  and  a  request  only  is  pleaded,  it  would  be 
bad  on  a  special  demurrer.     Cro.  Jac.  228. 

A  videlicet  is  useful  to  prevent  the  danger  of  a  fatal  variance  in 
those  cases  where  a  statement  of  immaterial  circumstances  may 
impose  a  necessity  of  proof  of  them,  as  alleged ;  but  where  the 
civcomstances  are  material,  the  danger  is  not  prevented  by  a  videlicet. 
4  D.  &  E.  814. 


Of  a  variance. 

A  variance  in  the  declaration,  from  the  terms  of  the  contract 
ofered  in  evidence  of  it,  is  iktal.  An  erroneous  description  of  the 
saMect  matter  of  the  promise  is  a  variance. 

An  error  in  stating  the  legal  import  of  the  contract  itself,  is  a  va- 
nuice.    So,  a  mistake  of  the  amount  of  sums  in  express  contracts. 
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or  dates,  or  the  number  of  the  partie8«  or  the  time,  or  the  place  of 
delivery  or  payment.  So,  where  part  only  of  the  contract  or  pro- 
mise, if  entire,  is  stated.  So,  if  the  contract  is  conditional,  and  it 
is  declared  on  as  absolute,  and  vice  versa.  So  where  the  evidence 
does  not  prove  the  whole  of  the  promise,  as  declared  on«  If  any 
alternative,  option,  or  discretk)n  is  left  to  either  party  in  a  contract, 
it  must  be  stated,  or  there  will  be  a  fatal  variance ;  for  a  promise 
in  the  alternative  is  no  proof  of  an  absolute  one.  &e  Bos.  &  PuK 
216  ;  8  East's  R.  8. 

If  the  plaintiff  should  declare,  that,  in  consideration  of,  &c.,  the 
defendant  promised,  amongst  other  things^  to  pay  so  much,  it  will 
be  fatal,  as  from  his  own  lowing  it  appears  that  he  has  not  stated 
all  the  promise,  and  judgment  will  be  arrested  after  verdict,    Al.  5. 

Yet  where  A  contracted  to  deliver  B  a  young  horse  worth  £80, 
with  a  warranty  that  it  had  never  been  in  harness,  a  dedaration 
was  supported  though  the  warranty  was  omitted  in  it  But  this  was 
on  the  ground  that  the  warranty  was  a  distinct  promise,  and  not 
part  of  the  same.  Yet  it  will  be  safer  in  such  cases  generally,  to  in- 
sert the  whole  agreement  in  one  count  at  least 


Cf  assigning  the  hreaeh. 

In  general,  the  breach  may  be  assigned  in  the  words  of  the 
proipise,,  or  in  any  words,,  which  contain  the  sense  or  effect  of  the 
promise,  though  not  the  precise  words  of  the  contract.  Yelv.  39  ; 
Kay.  14 ;  3  Lev.  170.  Thus  if  money  is  promised  to  be  paid  to 
the  plaintiff's  io(/e,  the  breach  may  be  assigned,  that  it  was  not 
paid  to  the  plaintiff. 

Where  the  breach  depends  upon  the  happening  of  a  particular 
event,  the  happening  of  the  event  should  be  averred. 

The  plaintiff  may  assign  as  many  breaches  of  the  c<»itrect,  in 
the  same  count,  as  he  thinks  fit,  without  liability  to  exception  for 
duplicity.  But  if  the  plaintiff  declares  for  a  penalty  which  be- 
comes  due  on  any  single  breach,  at  common  law  it  will  be  duplicity 
to  assign  more  than  one  in  a  single  count,  though  this  is  remedied 
by  the  English  statute.     8  &  9  W.  IIL 

If  some  breaches  are  well  assigned  and  othen  not,  and  there  is  a 
general  verdict  with  entire  damages,  judgment  will  be  arrested.  See 
however,  2  Johns.  E.  283.     See  also,  2  Bin.  287. 

But  in  such  case,  if  there  is  a  demurrer  to  the  whole  declaration, 
judgment  will  be  given  for  the  breaches  well  assigned.  1  Saund. 
286,  n  9. 

The  breach  should  be  co-extensive  with  the  promise,  for  if  larger 
or  narrower,  the  declaration  oftentimes  will  be  bad.  1  Vent  64 ; 
2  Sid.  447,  440 ;  Hard.  320.  And  though  in  some  cases  where 
the  breach  is  narrowed,  the  declaration  may  stand,  yet  the  evidence 
will  be  restrained  to  the  breach  so  narrowed.     3  D.  dc  £.  307. 

Where  a  promise  is  to  do  one  of  two  things,  the  plaintiff  must 
conclude  with  alleging  that  the  defendant  has  performed  neither ; 
since  the  performance  of  either  of  the  alternatives  will  be  a  per- 
formance of  his  contract     Hard.  320. 
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But  to  assign  a  breach  properly,  it  is  recommended  rather  to  To!- 
)ow  the  heat  precedents,  than  to  trust  to  general  rules  and  principles, 
the  exceptions  to  which  are  numerous,  and  which  possibly  may 
Ijovem  the  very  case  in  hand.  Where  a  breach  may  be  assigned 
in  general  terms,  and  where  it  is  necessary  to  state  particulars,  it  is 
not  easy  in  every  case  to  determine ;  indeed  an  intimate  acquaint- 
ance with  special  pleading  and  long  experience,  can  alone  secure 
wfety  to  a  practitioner,  who  ventures  to  plead  without  reference  to 
the  draughts  which  have  received  the  sanction  of  the  courts. 

Of  special  damages. 

Where  pariicidar  damages  arise  to  the  plaintiff,  from  the  defend* 
ant^s  breach  of  contract,  which  are  merely  collateral,  and  not  neces- 
sarily resulting  from  it,  such  damages  should  be  stated  specially ; 
ocherwise  the  plaintiff  will  not  be  permitted  to  give  evidence  of  them. 
Tbey  must  be  stated  with  the  names  of  persons,  but  it  is  not  neces- 
sary to  state  any  number  or  amount  precisely.  It  is  obvious  that  no 
evidence  will  bo  admitted  of  any  dainages,  which  have  arisen  since 
the  commeiicenient  of  the  action.    Lawes  on  Assu.  283. 

In  alleging  such  damages,  it  seems  sufficient  to  say,  that,  by  rea- 
son of  the  premises,  the  consequences  complained  of^  happened,  and 
leave  the  particular  manner  of  their  happening  to  the  evidence* 
See  1  T.  R.  506.  When  the  nature  of  the  case  renders  it  impracti- 
cable to  give  a  very  circumstantial  account  of  these  special  damages, 
so  much  as  the  subject  matter  allows,  is  all  that  reasonably  can  be 
expeded.  6  T.  R.  180*  This  was  a  case  of  tort,  but  the  reason  of 
the  rule  applies  to  other  cases. 

It  seems,  if  special  damages  are  alleged,  but  there  is  a  sufficient 
cause  of  action  without  them,  it  is  in  no  case  necessary  to  enter  into 
any  evidence  of  them.  This  is  the  rule  in  torts.  See  Cook  v.  Fidd^ 
8  £sp.  R.  138. 

1.  Indebitatus  Asstthpsit. 

In  this  form  of  action,  the  subject  matter  of  the  debt  must  be 
abown  in  the  indebitatus  count,  in  order  that  it  may  appear,  that  the 
debt  IB  grounded  on  simple  contract,  and  not  on  a  specialty ;  and 
any  general  words,  by  which  that  may  be  made  to  appear,  will  be 
sufficient.     Buckingham  v.  Costendine^  Cro.  Jac.  214. 

But,  though  the  promise  be  ever  so  express,  yet,  if  you  do  not  set 
forth  the  cause  of  the  promise,  it  will  not  bear  an  assumpsit,  though 
you  give  ever  so  just  a  debt  in  evidence.  Because  from  the  general- 
ity of  the  declaration,  it  will  not  appear,  but  that  the  action  is 
grounded  on  a  specialty.  See  Palmer  v.  Siaoely,  12  Mod.  511. 
Besides,  if  the  declaration  is  too  general,  the  judgment  on  the  record 
will  not  enable  'the  defendant  to  plead  former  recovery  to  a  subse- 
quent action  brought  for  the  same  cause. 

This  action  may  be  maintained  on  a  foreign  judgment,  and  it 
seems,  ako,  upon  a  judgment  of  any  court,  not  of  record.    Doug. 
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1,  4.  The  judgment  is  sufficient  consideration  for  an  implied 
promise. 

Indebitatus  Assumpsit  cannot  be  maintained  on  a  collateral  under* 
taking ;  a  special  count  is  necessary.  1  Vent.  268.  Therefore  it 
will  not  lie  on  a  promise  to  pay  the  debt  of  another. 

Where  debt  will  not  lie,  generally  indebitatus  Assumpsit  cannot  be 
maintained ;  and  therefore,  it  will  not  lie  on  mutual  promises.  In 
most  cases,  however,  where  money  is  payable  by  instalments,  Indeb- 
itatus Assumpsit  may  be  maintained  for  the  first  instalment,  although 
debt  cannot  be  maintained  until  the  last  day  of  payment.  So,  if 
goods  are  to  be  delivered  at  different  times,  this  action  may  be  main- 
tainedafter  each  delivery,  but  debt  will  not  lie  until  the  whole  are 
delivered.    Lawes  on  Aasu.  347. 

In  general,  it  may  be  observed,  that  where  the  plaintiff  declares 
on  a  special  agreement,  and  also  on  the  general  counts  in  Indebitatus 
Assumpsit,  if  he  fails  in  his  attempt  to  prove  his  special  count,  still 
he  may  recover,  if  be  proves  sufficient  to  maintain  his  general  counts. 
Doug.  61. 

This  action  is  either,  1,  for  goods  sold  &c. ;  2.  services  performed 
dfc.  for  a  certain  price ;  or,  3,  it  is  for  money  had  and  received  by 
the  defendant  to  the  plaintiff  *s  use ;  or,  4,  for  money  which  the 
plaintiff  has  lent  to  the  defendant ;  or,  5,  which  he  has  laid  out  for 
the  defendant's  use  at  his  request ;  or,  6,  it  is  for  the  balance  found 
due  to  the  plaintiff,  on  a  statement  of  accounts  with  the  defendant ; 
or,  7,  for  so  much  as  the  plaintiff  is  reasonably  entitled  to ;  or,  8, 
for  use  and  occupation.  With  regard  to  the  money  counts,  they 
may  be  joined  in  one,  as  in  the  precedent,  subjoined  in  its  proper 
place,  and  the  plaintiff  will  recover  on  either  so  much  as  he  proves. 
4  Johns.  R.  280. 

In  For  goods  sold^  ipc. 

To  maintain  the  count  for  goods  sold  and  delivered^  there  must 
be  an  actual  delivery.  The  count  for  goods  bargained  and  sold^ 
is  proper,  where  there  has  been  no  delivery. 

The  count  for  goods  sold  and  delivered^  may  be  maintained  fbr 
the  recovery  of  goods  obtained  fraudulently. 

But  this  count  cannot  be  sustained,  where  the  price  of  the  goods 
js  partly  to  be  paid  in  goods,  6cc.  The  special  agreement  to  that 
•effect,  must  be  shewn  in  the  declaration. 

Where  the  rate  of  damages  is  to  depend  on  the  price  agreed  be- 
tween the  buyer  and  seller,  that  price  must  be  shewn  in  the  declara- 
tion. 

Where  goods  are  sold,  to  be  delivered  at  a  future  day,  and  no 
iday  of  payment  is  set,  nor  understanding  that  the  goods  are  to  be 
^id  for  on  delivery,  but  earnest  is  paid ;  the  vendor  may  maintain 
this  action  for  goods  bargained  and  sold,  immediately,  before  deliv- 
•ering  the  goods.  See2aL  Com.  448 ;  I  Str.  407 ;  See  also  1  Salk. 
113. 

Where  goods  are  sold  generally,  though  earnest  has  been  paid, . 
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l!ie  vendor  may  retain  the  goods  till  payment,  though  be  cannot  sue 
for  the  price  until  he  has  delivered  or  tendered  the  goods.  3  East. 
R.  102.  But  if  the  goods  are  sold,  but  a  future  day  is  set  for  the 
payment,  the  buyer  may  take  away  the  goods  immediately,  as  the 
seller  waives  his  lien  on  the  goods.     See  i>yer,  30,  a.  ^ 

Where  A  sells  B  a  hone,  and  B  gives  earnest  (which  may  be  a 
small  piece  of  money,  a  dove  or  any  thing  else  as  well  as  money), 
and  leaves  the  horse  in  A*s  possession,  and  the  horse  dies  before 
delivery  to  B,  A  may  recover  the  price  of  the  horse  under  this  count. 
But  if  earnest  is  not  paid,  and  there  is  no  memorandum  in  writmg, 
the  loss  will  fall  on  A.    3  Bam.  &  Aid.  855 ;  7  East,  571. 

Where  a  number  of  things  of  the  same  kind,  as  ten  barrels  of 
flour,  are  bargained  for,  the  seller  can  maintain  no  action  until  all  of 
them  are  delivere4  or  tendered,  unless  it  was  expressly  agreed,  that 
each  article  should  be  paid  for,  when  delivered.     See  2  New  R.  61. 

So  Indebitatus  Assumpsit  may  be  maintained  for  the  value  of 
goods  obtained  by  fraud,  waiving  the  tort.     3  Taunt.  274. 

Where  goods  are  bought  by  sample,  and  on  examination  ara 
found  of  inferior  quality ;  the  buyer  is  not  obliged  to  take  them„ 
even  although  a  proportional  allowance  is  offered,  and  although  it 
may  be  customary  in  such  cases,  to  take  them  in  that  way.  ft 
T^unt.  445. 

Where  goods  are  sold  by  sample,  and  the  sample  fairly  corresponds 
with  the  commodity  in  bulk,  the  seller  is  not  answerable  if  the  goods 
turn  out  to  be  unmerchantable.  And  the  seller  is  not  liable  for  a 
latent  defect,  where  there  is  no  fraud,  without  an  express  warranty 
against  it.    2  East,  314. 

But  on  every  contract  of  sale  to  furnish  manufactured  goods,, 
whether  by  sample  or  otherwise,  if  there  is  no  opportunity  to  inspect 
them,  the  law  implies  a  warranty  that  they  shall  be  merchantable,, 
however  low  the  price  may  be.  4  Camp.  169,  144  ;  2  Camp.  169,, 
144  ;  2  Camp.  391. 

If  an  article  is  sold  "  with  all  faults"  expressly,  the  seller  is   still 
answerable,  if  he  practices  artifice  to  prevent  the  disco verv  of  de- 
fects.    Mellish  V.  Motteuxy  Peake's  N.  &  C.  115.     Or,  if  at  the 
time  he  knew  of  a  latent  defect,  which  it  was  not  in  the  power  of* 
the  buyer  to  discover.     3  Camp.  506,  351. 

Where  goods  are  sold  by  sample  or  warranty,  and  turn  out  to  be 
of  an  inferior  quality,  the  buyer  may  return  them,  or  tender  them 
back ;  but  if  he  retains  them,  he  cannot  set  up  the  inferior  quality 
of  the  goods  to  reduce  the  price  to  a  quantum  valebant^  but  must 
rely  on  the  warranty  for  damages.     2  Wils.  319 ;  1  Camp.  40. 

In  Massachusetts  it  is  settled,  that  a  sale  of  chattels  by  auction  is- 
within  the  statute  of  frauds.  David  v.  Rowell,  2  Pick.  64.  There 
must,  therefore,  be  a  memorandum  in  writing. 

2.  Far  vxtrk  done^  ^c. 

It  seems  to  be  a  general  rule,  that  where  work  has  not  been  per*^ 
formed  aocording  to  contract,  the  party  is  not  bound  to  accept  it,^ 
and  in  such  case,  the  plaintiff  cannot  recover. 
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So,  where  the  work  has  heen  improperly  and  unakilfully  perforro^ 
ed,  and  the  defendant  has  derived  no  henefit  from  it.  See  Denew  t* 
D'Averiil,  3  Camp.  451. 

So,  if  the  transaction  is  illegal,  the  plaintiff  cannot  recover  for  hia 
lahor  and  pains,  and  whether  it  be  malum  in  «e,  or  merely  malum 
prohibitum  makes  no  difference.  See  Bensley^  ^c»  v.  Bignold^t  5 
B.  &M.  335. 

Where  there  is  nothing  to  the  contrary,  in  the  terms  of  the  special 
agreement  under  which  work  has  been  done,  the  plaintifi*  may  re- 
cover under  this  count.     Holt^s  R.  236. 

Where  there  is  a  special  contract  to  perform  certain  work  at  an 
agreed  price,  and  a  particular  mode  of  payment  is  stipulated,  the 
plaintiff  must  declare  specially.  But  if  any  of  the  work  is  done 
under  additional  orders^  the  plaintiff  may  recover  for  that  under 
this  count  or  a  quantum  meruit.     Ibid, 

But  if  the  plaintiff,  of  his  own  mere  motion,  deviates  from  the 
plan  and  uses  bad  materials,  he  cannot  recover  at  all.  In  the  lan- 
guage of  Chief  Justice  Mansfield,  in  Ellis  v.  iJam/an,  (3  Taunt. 
52,)  ^^  if  the  defendant  is  obliged  to  pay,  in  a  case  where  there  is 
one  deviation  from  his  contract,  he  may  equally  be  obliged  to  pay 
for  any  thing,  how  far  soever  distant  from  the  contract  stipulated 
for."  1  Camp.  38 ;  7  East's  R.  479  ;  13  Johns.  96,  53 ;  14  Johns. 
377.  At  any  rate  he  can  recover  no  more  than  the  value  of  his 
services  to  the  defendant ;  and,  if  to  the  defendant  they  are  of  n(» 
value,  the  plaintiff  cannot  recover  at  all. 

In  England  no  action  can  be  maintained  by  counsel  for  their  fees. 
And,  if  a  fee  is  given  to  counsel,  to  attend  a  cause,  which  he  does 
not  attend,  no  action  lies  to  recover  it  back.  But,  in  this  country,  it 
is  supposed  the  law  is  otherwise  in  both  cases. 

If  a  person  entices  away  an  apprentice,  the  master  may  recover 
for  the  apprentice's  labor  iii  this  form  of  action.  1  Taunt.  112;  3 
Maul.  &  Sel.  191. 

An  action  cannot  be  maintained  to  recover  a  sum  of  money  for 
endeavoring  to  procure  a  pardon.  Nor  if  paid,  to  recover  it  back. 
3  Esp.  R.  253.  Qiksre.  See  Sty.  465.  Public  policy  seems 
to  require,  that  such  applications  should  proceed  from  disinterested 
motives. 

Where  services  are  performed  merely  under  an  expectation  of  a 
legacy,  no  action  can  be  maintained  for  them.    Stra.  728, 

Where  parties  intend  a  contract  by  deed,  but  it  is  executed  by  one 
only,  if  any  services  are  done  under  the  contract,  by  the  person  who 
executes  the  deed,  he  may  recover  under  this  count  in  Assumpsit 
against  the  other,  who  has  not  executed  it.     3  Esp.  R.  42. 

An  auctioneer  guilty  of  gross  negligence  at  a  sale,  can  recover 
nothing  for  his  services.    3  Camp.  451. 

The  printer  of  a  libel  can  recover  nothing  for  his  services,  against 
his  employer. 

If  an  engineer  makes  too  low  an  estimate  of  the  expense  of  erect- 
ing a  bridge,  &c.,  either  from  negltgeoce  or  want  of  skill,  whereby 
great  expense  is  incurred,  he  will  not  be  able  to  recover  for  his  servi- 
ces in  making  the  estimate.     1  Car.  &  P.  862. 
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In  Mimeypenneif  v,  HarHand^  4*^.,  Chief  Justice  Best,  lays 
down  the  rule,  **  where  negligeoco  or  want  of  skill  is  sufficiently 
made  out,  unless  the  work  is  entirely  useless  to  the  defendants,  they 
must  pay  him  and  seek  their  remedy  in  a  cross  action ;  otherwise, 
hy  a  small  error,  a  man  might  deprive  himself  of  all  remuneration. 
2  Car.  &  Payne,  378. 

db  Money  had  and  received. 

Generally,  where  one  person  receives  money,  to  which  another  is 
entitled  in  faro  conscientia^  this  is  the  proper  form  of  action  and 
mode  of  declaring. 

B'lt  in  this  count,  the  precise  sum  alone,  without  interest,  is  recov- 
erable, uoless  there  is  a  specific  agreement  to  pay  interest.  Moses 
v.  lirVFarlane,  2  Bur.  1005 ;  De  Haciland  v.  Bowerbank^  1  Camp. 
52  ;  1  B.  &  P.  286  ;  4  M.  &  S.  478. 

Any  thing  received  by  the  defendant  as  money^  e.  g.  bank  bills, 
will  be  sufficient  to  justify  this  manner  of  declaring.  But  if  not 
received  as  money ^  it  is  otherwise.     13  East,  20.     3  Camp.  199. 

If  A  gives  B  money  to  pay  C^s  debt,  but  countermands  before 
payment,  C  can  maintain  no  action  for  the  money  against  B, 
whether  he  has  paid  over  to  A  or  not.  1  Moore,  74 ;  7  Taunt 
339. 

If  the  plaintiff  is  entitled  to  the  money,  it  is  of  no  consequence 
whether  the  defendant  received  it  of  the  plaintiff  himself,  or  of  a 
third  person.  As,  if  the  plaintiff  has  been  compelled  by  duress  to 
pay  a  sum  of  money  to  the  defendant,  or  the  defendant  has  ob- 
tained it  from  the  plaintiff  by  acy  species  of  fraud,  this  form  of  ac- 
tion may  be  maintained.  So,  if  he  has  paid  the  defendant,  under 
mistake  of  facts,  or  for  a  consideration  that  has  failed,  6i.c.  6ic. 
But,  where  the  plaintiff  has  paid  to  the  defendant  the  price  of  a 
horse  warranted  sound,  which  turns  out  to  be  unsound,  this  action 
cannot  be  maintained,  but  only  a  special  action  on  the  warranty, 
Cowp.  618 ;  Doug.  23.  But,  if  A  pays  B  for  a  horse,  with  liberty 
to  return  it  within  a  certain  time,  or  the  like,  and  A  returns  it  ac- 
cordingly, he  may  recover  the  price  back  in  this  action.  See  7  T. 
R.  181. 

If  the  plaintiff,  without  being  particeps  criminis^  pays  money  to 
the  defendant,  on  a  consideration  illegal  in  itself,  (for  instance, 
usury,)  it  may  be  recovered  back  in  this  form  of  action.  See  how* 
ever,  6  Esp.  25,  n. 

The  drawee  of  a  forged  bill,  who  accepts  and  pays  it,  cannot  re- 
cover it  back.     &«  6  Taunt.  76 ;  3  Bur.  1356. 

Or,  if  the  plaintiff  is  particeps^  he  may  recover  back  the  money 
while  the  consideration  is  executory,  but  not  af\er  it  is  executed.  2 
B.  &  P.  467. 

If  money  is  paid  to  A,  for  the  use  of  B,  A  cannot  set  up  the  ille- 
gality of  the  consideration  as  a  defence,  m  an  action  by  B  to  recov- 
er this  money,  as   received  by  A  to  his  use.     1  B.  &  P.  3. 

Wherever  A  delivers  B  a  sum  of  money  to  apply  to  a  partwular 
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purpose,  and  B  neglects  to  apply  it,  an  action  for  money  bad  and 
received  may  be  maintained  by  A  against  B.     1  Salk.  9. 

Generally,  where  money  in  dispute  is  deposited  with  a  stakehold- 
er,  die.,  the  person  legally  entitled  to  it,  may  recover  it  under  this 
count.     9  East,  878;  1  H.  Bl.  218. 

If  A  sells  goods  belonging  to  B  without  authority  from  him,  B 
may  recover  the  money  received  for  them  in  this  form  of  action,  or 
may  maintain  trover  at  his  election.  Sitt  Lotigchamp  v.  Henrys 
Doug.  137.  See  also  another  case  where  plaintiff  was  permitted  to 
recover  under  this  count,  where  specified  property  and  not  money 
was  delivered.     Ld.  Raym.  1007. 

Where  a  sheriflT  claimed  a  larger  fee  than  he  was  entitled  to,  and 
the  attorney  paid  it,  it  was  held,  he  might  recover  back  the  excess 
under  this  count.    2  Bam.  &  AK  562.  ^ 

Where  A,  being  ignorant  of  circumstances,  which  would  be  a 
good  defence  to  B^s  claim,  pays  B  who  is  aware  of  them,  A  may 
recover  the  money  back  in  this  form  of  action.  3  Mod.  635. 
But  if  A,  knowing  all  the  circumstances,  or  having  the  means  of 
knowing  all  circumstances,  pays  B  a  claim,  which  he  is  under  no 
legal  obligation  to  pay,  he  cannot  5  Taunt.  543 ;  1  Esp.  R.  84. 
Yet,  it  seems,  if  A,  forgetting  facts  mlhin  his  knowledge^  which 
would  discharge  him,  should  pay  B,  a  sum  of  money,  he  may  recov- 
er it  back,  as  money  lent,  or  money  had  and  received.  Lucas  4*  ol* 
V.  Worswick^  1  Moody  &  Robinson,  293. 

A,  in  paying  a  note,  gives  B  a  counterfeit  bill ;  the  amount  of  it 
may  be  recovered  by  B  under  this  count  against  A.  See  4  Esp. 
201 ;  17  Mass.  R.  28,  376. 

A  forges  a  bill  of  exchange  in  B^s  name,  on  C,  in  favor  of  D, 
who  for  a  valuable  consideration  indorses  it  to  E,  who  is  ignorant  of 
the  forgery.  C  pays  E,  supposing  the  bill  of  exchange  to  be  drawn 
by  B ;  C  cannot  recover  the  money  back  from  E.  See  3  Bur. 
1354;  6  Taunt.  76. 

A  pays  money  to  B  by  mistake,  and  directs  him  to  pay  it  to  C ; 
B,  before  countermand,  pays  it  accordingly.  A  cannot  maintain 
this  action  against  B,  though  he  may  against  C.  Cowp.  566,  806 ; 
4  Bur.  1984 ;  Doug.  637. 

A  pays  B  for  100  lbs.  weight  of  a  commodity  at  a  certain  rate  per 
pound.  There  turns  out  to  be  only  50  lbs.  A  may  recover  back 
the  amount  overpaid,  under  this  count;  or  the  whole  purchase 
money,  if  it  was  of  the  essence  of  the  contract,  that  there  should  be 
100  lbs. 

A  pays  B  a  sum  of  money  upon  trust ;  while  the  trust  continues, 
a  count  for  money  had  and  received  will  not  He  ;  but  after  the  de- 
termination of  the  trust,  whatever  remains  unexpended  may  be  re- 
covered back  under  this  count.  8  Taunt.  263 ;  Holt^s  N.  P.  Cas. 
500. 

Generally,  where  A  owes  B  a  sum  of  money,  and  B  assigns  the 
debt  over  to  C,  with  A^s  assent^  C  in  his  own  name,  may  recover 
the  debt  under  this  count  against  A,  as  for  money  received  by  A 
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to  his  use.    SurteeM  et  dL  y.  Hubbard,  4  Esp.  B.  304 ;  1  H.  B. 
239. 

This  doctrine,  however,  should  not  he  carried  too  far.  Ought  the 
assignee,  in  any  case,  to  be  able  to  maintaia  an  action  as  far  money 
had  and  received,  where  the  assignor  couk)  not  have  maintained  the 
same? 

Where  negotiable  paper  is  made  payable  to  bearer,  any  bona 
fide  holder  of  the  note,  may  recover  under  this  count  against  the 
maker  or  drawer.    3  Bur.  1516. 

A,  being  indebted  to  B,  promises  to  accept  a  bill  to  be  drawn  on 
him  for  the  amount ;  B  draws  in  favor  of  C ;  C  indorses  to  D. 
This  promise  of  A  is  not  an  acceptance,  and  D  cannot  maintain  an 
action  for  the  amount,  either  on  a  count,  as  for  an  acceptance,  or  on 
a  count,  for  money  had  and  received  by  A  to  his  use.  1  East^s  R. 
98,  Johnson  v.  CoUins* 

If  A  pays  money  to  B  to  be  applied  to  a  particular  purpose,  and 
B,  by  mistake,  pays  it  to  C,  who  is  not  entitled  to  it,  A  cannot  main- 
tain this  action  against  C,  for  want  of  privity.    2  Camp.  123. 

The  acceptor  of  a  bill  of  exchange  gives  B  money  to  pay  it ;  the 
bolder  sues  B ;  B  may  take  advantage  of  any  defence  which  the  ac- 
ceptor might  set  up.  Redshaw  v.  Jackson,  1  -  Camp.  372 ;  Baker  v. 
Birch,  3  Camp.  107. 

Where  a  deposit  is  made  on  a  contract  which  is  afienoarde  re* 
seinded,  under  this  count,  the  deposit  may  be  recovered  back.  1 
Camp.  337 ;  2  Esp.  K.  639  ;  1  T.  R.  133. 

But  not  while  the  contract  continues  open.  Doug.  24 ;  7  East, 
274. 

Wherever  the  insured  are  entitled  to  a  return  of  premium,  they 
may  recover  it  back  under  this  count.  Thus,  if  the  policy  is  void 
on  account  of  a  non-compliance  with  warranties ;  if  the  ship  be 
not  sea  worthy  and  there  is  no  fraud  in  the  insured ;  if  the  voyage 
IB  divisible  and  part  only  of  the  risque  is  incurred ;  if  by  mistake 
of  the  insured,  there  is  short  property  on  boaxxi ;  either  the  whole 
or  a  proportional  part  of  the  premium,  may  be  recovered  back  under 
this  count. 

But  where  the  voyage  is  illegal,  or  the  policy  is  a  wager  policy  the 
premium  cannot  be  recovered  back.  See  Marsh.  &  Park  on  Return 
of  Premium. 

If  a  man,  having  lost  his  receipt,  or  having  any  other  good  de- 
fence pays  money  a  second  time,  by  the  judgment  of  a  court  having 
jurisdiction,  if  he  finds  his  receipt  afterwards,  he  cannot  recover  the 
money  back ;  otherwise,  if  he  pays  it  without  suit,  through  his  own 
mistake  or  the  fraud  of  the  other  party.  7  T.  R.  269  ;  2  Stark.  85 ; 
1  Esp.  R.  279 ;  2  ib.  547.  See  also,  Moses  v.  APFarlane,  2  Bur. 
1005;  2  H.  Bl.  411 ;  16  Mass.  R.  306;  17  ib.  394;  18  ib.  435; 
12  Johns.  347;  4  T.  R.  431. 

If  money  is  received  under  a  void  authority,  it  may  be  recovered 
bock  under  this  count,  and  although  the  authority  claimed  is  judicial* 
1  Ld.  Raym.  742. 
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Under  this  count  the  plaintiff  may  recover  money,  which  a  sheriff 
has  collected  on  execution,  or  it  will  lie  against  the  sheriff's  execu* 
tors.    3  Salk.  323. 

If  a  'revenue  officer  seize  goods  not  liable  to  seisure,  and  the 
owner  fmys  him  money  to  regain  them,  under  this  count  tiie  owner 
may  recover  back  the  money  so  paid.  Irving  v.  Wilson^  4  T.  R. 
485. 

If  money  is  given  to  an  agent,  to  expend  upon  an  illegal  transac- 
tion, aAer  the  agent  has  paid  it  over,  no  action  lies  against  him,  to 
recover  it  back.  1  Salk.  22.  See  Doug.  697.  Nor  against  the 
receiver,  if  the  consideration  is  executed.  Cowp.  792.  But  other- 
wise while  it  is  executory,  for  it  may  then  he  countermanded.  3 
Taunt.  277.    And,  therefore, 

Where  A  receives  money  of  B,  to  pay  over  to  C,  on  an  illegal 
contract,  C  may  recover  it  under  this  count,  any  time  before  B  coun- 
termands it.     1  Boe.  &  Pul.  3-,  296. 

If  A  claims  certain  fees  of  office,  to  which  he  is  not  entitled,  and 
B  pays  them,  B  may  recover  them  back  under  this  count  2  Sid.  4 ; 
Willes,  536. 

If  an  infant  emhetzfes  money,  it  is  held,  that  the  owner  may  re- 
cover it,  in  an  action  for  money  had  and  received.  See  Peake's  Nisi 
Prius  Cases,  223 ;  1  Esp.  R.  172. 

And  generally,  where  money  is  obtained  by  fraud  and  deceit,  it 
may  be  recovered  back  in  an  action  for  money  had  and  received. 
Dana  v.  Kemhle^  17  Pick.  545. 

4.  Money  lent  and  advanced. 

If  money  is  advanced  to  B  at  A's  request,  this  action  may  be 
maintained  against  A ;  for  the  loan  is  to  A,  though  the  money  is 
paid  to  B.  But,  if  declared  on  as  a  loan  to  B  at  A's  request,  it  will 
be  bad  ;  or,  if  it  is  in  fact  a  loan  to  B  at  A's  request,  A  will  not  be 
bound  without  a  memorandum  in  writing  under  the  statute  of  frauds. 
1  Vent,  311 ;  1  Bur.  373;  2  Wils.  141. 

If  money  is  paid  to  the  wife  at  the  husband's  request,  it  may  be 
declared  on  as  a  loan  to  the  husband.    3  Wils.  388. 

If  public  stock  is  loaned,  the  lender  must  declare  specially  on  the 
contract,  and  cannot  recover  under  this  count.  1  East,  1 ;  5  Burr. 
2589. 

Money  lent  on  a  pledge  may  be  recovered  under  this  count;  if, 
however,  the  pawn-broker  agreed  to  stand  to  the  pledge  only,  no 
action  can  be  maintained.     Str.  919. 

5.  Money  paid  and  expended. 

In  this  count  it  is  necessary,  that  it  should  be  alleged,  that  the 
money  was  paid  at  the  defendant's  request,  as  well  as  for  his  use. 
And  this  request  may  be  implied,  where  the  party  was  under  a  legal 
obligation  to  pay.  But  not  if  the  plaintiff  pays  the  money  against 
the  express  prohibition  of  the  defendant  Stokes  v.  Lewis^  1  T.  9^ 
20. 
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If  A  owes  B  a  soin  <^  money,  and  C,  at  A*s  request,  satisfies 
the  demand,  by  giving  a  note  or  bill  of  exchange,  $o  that  A  is  dU" 
charged  from  the  debt  to  B\  C  may  recover  in  this  action,  as  for 
money  |Niid  and  expended  for  A's  use,  and  even  although  the  note 
he  gave,  has  not  become  payable.  Qiksre.  See  Proctor  v,  Choi^ 
2  Esp.  R.  571.  Otherwise  of  a  bond,  before  payment  8  East, 
1G9 ;  2  Bam.  and  Aid.  51. 

If  one  of  the  joint  makers  of  a  promissory  note,  after  it  becomes 
due,  gives  his  bond  to  the  holder  for  the  amount  of  the  note,  he 
cannot  maintain  this  action  for  contribution,  until  he  has  actually 
paid  money  on  the  hood.  Maxwell  v.  Jameson,  2  Bam.  &  Aid. 
51.  The  reason  assigned  by  Justice  Batlbt  is,  that,  if  the  obligor^ 
should  recover  the  money,  it  is  still  possible  that  he  may  never  pay 
it  over  to  the  obligee. 

This  is  the  proper  count  for  sureties,  or  bail  to  recover  the  sums 
c^  money  which  they  have  paid  for  their  principals.  And  the  bail, 
in  this  form  of  action  can  recover  all  necessary  expenses  they  hav0 
been  put  to,  in  sending  after  the  principal,  and  all  charges  which 
are  necessary  to  secure  themselves.  Fisher  v.  FattotoSj  5  Esp.  R. 
171 ;  but  not  those,  arising  from  an  improvident  defence  of  the  ac- 
tion, brought  by  the  creditor  against  themselves  as  bail.    IHd. 

Under  this  count,  one  surety,  who  has  paid  more  than  his  pro- 
portion,  may  recover  a  contribution  from  the  others. 

But  it  is  decided,  if  there  are  three  sureties.  A,  B  and  0,  fmd 
A  and  B  pay  the  whole  debt,  they  must  sue  C  severatty  to  recover 
the  amount  which  he  is  bound  to  contribute.  Kilby  et  al.  v.  i^ee/, 
2T.  R.  282;  5  Esp.  104,  eiiesSBoB.  &  PuL  285. 

It  seems  that  where  there  are  more  than  two  sureties,  for  in- 
stance, six,  and  four  of  them  are  insolvent,  and  one  of  the  two 
othors  pays  the  whole  debt,  whether  voluntarily  or  by  compulsion  of 
law,  he  can  recover,  of  the  other  solvent  surety,  no  more  than  his 
pioportion  of  the  whole  debt,  viz.  one  sixth ;  but  in  equity,  per- 
hara  it  might  be  otherwise.    2  Bos.  and  Pui.  268,  270. 

if  A  persuades  B  to  become  co-surety  with  him  for  another,  and 
A  pays  the  whde  debt,  he  cannot  recover  contribution  against  B. 
nvner  v.  Datnesy  2  Esp.  R.  478. 

If  damages  are  recovered  against  several  tort  feasors,  and  the  ex- 
ecution is  levied  on  the  property  of  one,  he  cannot  recover  contri- 
Iration  from  the  rest     1  Camp.  343 ;  8  T.  R.  186. 

Where  a  sheriff  or  jailer  vohoUarUy,  though  without  any  corrupt 
mtention,  wxSen  an  escape,  and  in  consequence  is  obliged  to  pay 
the  debt,  he  cannot  recover  it  of  the  debtor.  Peake^s  N.  P.  C. 
144,0. 

It  seems,  if  A  does  an  act,  wrong  on  the  face  of  i^,  by  B*8  or- 
der, and  B  expressly  promises  to  indemnify  A  for  it,  A  can  ze- 
cofer  neith^  indemnity  nor  contribution  of  d. 

But,  if  the  act  is  apparently  doubtftil  or  indifferent,  A  may  re^ 
cover  on  an  express  promise  to  indemnify  him,  made  by  B.  Or,  if 
the  act,  thus  doubtful,  is  performed  by  B's  order,  the  law  will  tmp^y 
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a  promise  to  indemnify,  fioin  B's  express  order,  who,  in  this  case, 
18  the  only  tort  feasor.     See  BetU  v.  GiblwM^  2  Adol.  &  Ellia,  57. 

If  one  of  two  coach  proprietors,  is  sued  for  a  tort  done  by  their 
servant,  in  their  absence  and  without  their  concunence,  he  may  re* 
cover  a  contribution  from  the  other  proprietor.  Woohf  v.  ButU^ 
2  Car.  ds  Payne,  417. 

Where  A  and  B  were  jointly  liable  to  a  demand,  and  A  alone 
was  sued,  and  judgment  was  recovered  against  him  alone,  it  was 
held,  he  could  have  no  action  for  a  contribution  against  B.  Quart, 
14  Johns.  318. 

If  A,  at  B*s  request^  pays  an  illegal  bet  for  B,  he  cannot  recover 
the  money  of  B.  Clayton  v.  DiUy^  4  Taunt  165.  Otherwise 
if  A  should  pay  the  winner,  in  compliance  with  an  order  from  B, 
in  general  terms. 

Where  a  husband  went  abroad,  leaving  his  wife  behind,  who 
died  in  his  absence,  and  the  plaintiff  paid  the  wife^s  funeral  expen- 
ses, suitable  to  the  husband^s  rank,  without  his  knowledge,  it  was 
held,  he  might  recover.     1  H.  Bl.  90. 


5.  Account  stated* 

An  action  on  this  count  cannot  be  maintained  against  an  infant, 
not  even  for  necessaries,  because  he  has  not  discretion  to  state  an 
account. 

Under  this  count  interest  is  not  recoverable   excepi— 

Where  two  persons  balance  their  accounts  against  each  other,  the 
law  implies  a  promise  from  the  one  against  whom  the  balance  is 
found  to  pay  it  to  the  other.  And  this  action  may  be  maintained 
^between  partners  ajier  the  balance  is  struck  between  them  on  a 
dissolution,  and  though  there  is  an  express  covenant  by  deed  to 
account.  2  T.  R.  479.  And  if  some  of  the  items  of  charge, 
allowed  in  the  statement  of  the  accounts,  are  such  as  would  not 
liave  supponed  an  action,  still  it  is  too  late  to  object  to  them  after 
the  account  is  stated,  and  the  defendant  must  pay  the  balance. 
Proof  of  the  acknowledgment  of  one  item  is  sufficient  to  maiotain 
the  count  for  so  much,  though  the  count  is  for  ^  divere  wms  of  man' 
^/'     18  East,  249. 

Wherever  there  is  a  liquidated  and  fair  demand,  this  count  may 
*be  supported.  And  money  paid,  may  be  proved  under  it,  if  de- 
fendant assents  to  the  payment,  of  which  very  slight  evidence  will 
fbe  sufficient.  It  is,  therefore,  a  proper  count  to  be  inserted  to 
^[uard  against  a  variance,  in  declarations  on  bills  of  exchange  and 
promissory  notes ;  and  is  proper  to  be  used  in  cases,  where  there 
lias  been  an  adjustment  of  a  loss,  under  a  policy  of  insurance. 

A  variance  between  the  balance  declared  on,  and  the  one  proved^ 
•is  immaterial.    B.  N.  P.  129. 

But,  if  A  promises  B,  to  pay  him  the  balance,  which  may  be  found 
•due^  without  stating  a  precise  sum,  it  wiU  not  support  an  account  sta* 
ited.     Teall  v.  Auiy^  4  Moore,  543. 
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7.  Qiumiitm  mefuU  and  quofUum  valehaiU. 

If  goods  are  bought^  withoat  any  price  beiog  agreed  upon,  the 
kw  impUea  a  promiae,  oo  the  part  of  the  bujrer,  to  pay  the  aeller 
as  much  as  they  are  reasonably  worth,  or,  if  work  is  performed, 
without  any  stipulation  with  regard  to  the  wages,  the  law  implies  a 
IMfomise,  that  the  empkyyer  inH  pay  the  laborer,  as  much  as  he 
veaaonably  deserves  to  have.  These  implied  promises  are  the  '  foun- 
datwn  of  the  above  counts,  whu^h  may  be  used  in  ail  analagous  ca 


6.  hidehUaiu$  auumpMit^for  use  and  oecupaiian. 

This  form  of  action  may  be  used  for  the  occupation  of  any  real* 
estate,  whksh  is  capable  of  being  held  by  the  defendant*  It  may  be- 
maintained  too,  where  the  occupation  is  by  a  third  person  under  the 
defendant,  to  whom  the  plaintin  has  given  permission  to  occupy.  So* 
also,  it  may  be  maintained  against  a  trespasser  who  occupies,  the- 
plaintiff  waiving  the  tort,  and  availing  himself  of  an  implied  promise- 
raised  by  law.  See  1  T.  Rep.  378.  See  aUo^  Lamine  v,  Dorrilly  % 
Ld.  Baym.  1216.  This  action  ^/br  use  and  occupation,  may  be  main*^ 
tained  againat  an  inftnt,  as  for  necessaries.  3  Taunt,  Rep. 
67a 

The  tenant  in  this  action  is  not  allowed  to  dispute  the  landlord's  ti- 
tle.   5  Term.  R.  4. 

Par  manjf  other  caseSy  where  this  form  oj  action  is  proper^  reference^ 
must  be  made  to  the  precedents ;  hut  it  may  not  be  amiss  to  make  » 
fimpaesmg  remarks  in  reUdion  to  the  recovery  of  inter esU 


9.  Interest.  , 

Where  the  principal  sum  is  not  due,  but  interest  is  to  be  paid  in-, 
the  mean  time  at  stated  periods.  Assumpsit  may  be  maintained  for 
the  interest  as  it  becomes  due.  Ghreeiieaf  v.  KeUog^  2  Mass.  R.. 
568. 

If  there  is  nothing  in  the- contract  itself  to  the  contrary,  the  dec- 
laration may  state,  ^^  that   the    defendant,  being   indebted  to  the- 
plaintiff  in  the  sum  of for  interest  on  the  forbearance  of  di- 
vers sQOis  of  money,  before  that  time  due  and  owing,'*  dec.    Lawes-. 
00  Ass.  487. 

The  general  rule  with  regard  to  interest,  in  England,  is,  to  allow 
interest  in  an  action  for  money  had  and  received,  where  there  is  aiii 
express  promise  to  pay  interest,  or  where  any  thing  is  shown  in  evi- 
dence to  raise  an  inference  of  such  promise ;  or  where  there  is. 
proof  tfiat  the  defendant  has  made  interest  on  the  money ;  or  lastly,. 
on  negotiable  instrumentSy  made  payable ,  on  a  particular  day,  fromi 
that  day.     1  Camp.  50, 

Where  interest  has  been  allowed  on  former  balances  of  account, 
between  the  same  pardes,  from  the  time  of  striking  them,  it  will 


^ 
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afford  sufficient  ground  to  warrant  the  ioTereDCe  of  a  stinilar  promise 
with  relation  to  subsequent  balances.    Nichol  v.  Thomp^on^  1  Camp* 


But  interest  will  not  be  allowed,  in  an  action  to  recover  back 
money  obtained  fraudulently ;  or,  money  paid  by  a  third  person  to 
defendant  for  plaintiff's  use  ;  nor,  in  an  action  of  Assumpsit  on  a 
foreign  judgment  Neither,  in  an  action  on  a  policy,  can  interest 
be  recovered  on  the  amount  insured.  1  Camp.  129,  518 ;  2  Gamp. 
462. 

If  goods  are  to  be  paid  for  by  a  bill,  but  it  is  not  given  ;  interest 
should  be  allowed  from  the  time  the  bill  would  have  been  doe.  3 
Camp.  472,  480. 

Interest  is  not  recoverable  after  a  tender,  even  on  a  bill  of  exchange 
or  a  note  of  hand,    3  Camp.  296. 

DECLARATIONS  IN  GENERAL  ASSUMPSIT. 

Indehitatus  asfumpHt  on  accounts  annexed  to  the  writ, 

L  In  a  plea  of  trespass  on  the  case ;  for  that  the  said 
D»  at  &C.9  on  &c.»  being  indebted  to  the  plaintiff  in  the 
sum  of  &c.,  according  to  the  account  annexed,  in  con- 
sideration thereof  then  and  there  promised  the  plaintiff, 
to  pay  him  that  sum  on  demand ;  yet  the  said  D,  though 
requested,  hath  not  paid  the  same^  but  refuses  so  to  do. 
To  the  xlamage,  &c. 

Note.  Where  the  ad  damnum  bv  mistake  is  made  for  too  small 
a  sum,  as  appears  hy  computation  of  the  sums  laid  in  the  declara- 
tion, the  court  will  permit  the  ad  dammum  to  be  increased,  even  aAer 
a  verdict  for  a  sum  larger  than  the  ad  damiMm^  which  it  would  be 
error  to  take  judgment  upon.  This  however,  it  seems,  they  will  do 
upon  the  terms  of  the  defendant's  having  a  new  trial.  Tomlinsim  ir 
al.  V.  Blacksmitk^  1  Dumford  &  £ast,  138 ;  7  East 

Qttonftfsi  meruit  for  goods^  ^.  sold^  and  labors^  ^c.  done. 

2.  Second  Couwt,  And  for  that  the  said  D  there- 
afterwards  on  the  same  day,  in  consideration  that  the 
plaintiff  had,  before  that  time,  sold  and  delivered  to  the 
said  D  at  his  request,  other  goods,  wares  and  merchan- 
dises, than  those  mentioned  in  the  said  account,  but  of 
the  same  kinds,  and  at  the  same  times  therein  mention- 
ed,, and  had  also  done  and  performed  divers  labors  and 
aervices,  in  and  about  the  said  D's  business,  and  at  bis 
like  request,  other  than  those  mentioned  in  said  account 
but  of  the  several  kinds  therein  specified,  promised  the 
plaintiff,  to  pay  him  as  much  money  as  he  reasonably 
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deserved  to  bare  therefor^  on  demand,  which  the  plain- 
tiff avers  is  another  sum  of  5lc«  ;  of  all  which  the  said 
D  there  afterwards  on  the  same  day  had  notice ;  yet  the 
said  D,  though  requested,  hath  not  paid  the  same,  but 
unjustly  neglects  and  refuses  so  to  do.  Stevens  v. 
Ptarcey  Essex^  1 794.  T.  Parsons. 

NoTB.  This  is  the  usual  fonn  of  practice  in  this  State,  where  gen- 
erally an  exhibit,  or  schedule  of  particulars  of  account,  is  annexed  to 
the  writ  Where  to  secure  the  action,  more  than  one  count  is  used, 
ihejkiiiiaus  diversity  of  the  goods,  dec.  is  averred  by  other  than 
in  the  account  annexed,'*  and  this  averment  is  material;  for  the 
omission  of  **  other'*  has  been  decided  in  England,  to  be  bad  upoa 
special  demurrer.  In  this  the  English  practice  differs  from  ours. 
There,  no  exhibit  is  ever  attached  to  the  writ  or  declaration  ;  and,  if 
wanted,  is  usually  obtained  by  a  rule  to  show  them  at  a  judge's 
chambers.  Nor  indeed  is  such  an  exhibit  necessary ;  for  the  labor, 
&c.  may  be  stated  generally,  and  the  authorities  all  a^ee,  that  it 
would  be  good.  However,  possibly,  the  omission,  if  defendant  had 
not  notice  of  the  particular  demand,  might  be  a  cause  of  continu- 
ance on  motion.     (MSS.) 

IndehitaiMS  agmmpiii  far  haianee  due  on  aeemmi. 

For  that  the  said  D,  ou  &c.,  at  &c.,  being  indebted 
to  the  plaintiff  in  the  sum  of  &c.,  according  to  the  an- 
nexed account,  and  to  balance  the  same^  in  consideration 
thereof,  then  and  there  promised  the  plaintiff,  to  pay  him 
the  same  on  demand ;  yet  though  requested,  the  said  D 
hath  never  paid  the  same  sum,  but  neglects  it. 

JOSIAH   QlTMCY. 
IndebUahis  oMsumptU  for  monep  had  and  received. 

For  that  the  said  C,  on  &c.,  at  &c.,  being  mdebted 
to  the  plaintiff  in  the  sum  of  &c.,  for  so  much  money, 
before  that  time,  had  and  received  by  the  said  C,  to  the 
plaintiff's  use,  in  consideration  thereof,  then  and  there 
promised  the  plaintiff,  to  pay  him  that  sum  on  demand ; 
yet,  though  requested,  the  said  C  hath  never  paid  the 
same,  but  refuses  so  to  do. 

NoTB.  A  count  for  money  had  and  received  by  the  defendant, 
to  the  use  of  the  exeaUor  is  svcb,  may  be  joined  to  a  count  for  mon- 
ey bad  and  received  to  the  u$e  of  the  teetoior  ;  but  A  count  for  mon* 
?r  duo  to  executor  in  hie  own  right  cannot.  Peirie  r*  Hannay^  3 
.  R.  659.  But  an  action  for  money  had  and  received  hy  defendant 
ae  adminutratrix  to  the  nse  of  the  plaintiff,  cannot  be  joined  with 
counts  against  the  defendant  as  administratrix ;  for  such  a  count 
charges  her  in  her  own  right  and  time.  Jenninge  v.  Newnum^  4  T. 
ft.  347,565. 
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So  Declaration  for  money  had  and  received  to  the  plaintiff's  use  in 
hU  capacity  of  administrator  in  his  own  time,  was  hetd  good  on  ar- 
gument, S.  J.  C,  Essex,  Nov.  T.  1787,  Shipnan  v.  Thompson,  S.  P: 
Willes,  103,  agreed ;  though  he  might  tiBTe  declared  in  his  own  right 
only.    2T.  R.  476. 

Where  money  is  owing  to  two  partners;  and,  after  the  death  of 
one,  it  is  paid  to  a  third  person,  the  surviving  partner  may  maintain 
an  action  for  money  had  and  received,  in  his  oton  right,  and  not  as 
survivor.  SmUh  v.  Barrow^  2  T.  R.  476.  So'may  executor  in  his 
own  right    But  alitor  if  the  partner  did  not  die  first.    (MSS.) 

The  Same  for  money  lent  and  aecomtnodated. 

For  that  the  said  D,  at  &c«,  on  &a,  being  indebted 
to  the  plainti£f  in  the  sum  of  &&,  for  so  much  money 
before  that  time  lent  and  accommodated^  by  the  plaintiff, 
to  the  said  D,  at  his  request,  in  consideration  thereof 
then  and  there  promised  the  plaintiff  to  pay  him  the  same 
on  demand :  yet,  &c. 

Note.  The  word  ^*  lent'^  is  a  technical  word,  and  no  man  can  be 
indebted  to  another  for  money  lent,  unless  the  money  be  actually  lent 
to  the  person  himself.  Therefore,  in  an  action  for  money  lent  to  D, 
instead  of  L.  who  was  the  defendant,  judgment  was  arrested,  though 
the  court  stated  it  at  Us  request.  Harriot  v.  Lister,  3  Wils.  141. 
Imp.  Plead.  198,  Notes.  But,  if  the  Declaratioii  had  stated  the  mon- 
ey paid,  adoanced  or  delivered  to  D  at  L^s  request,  it  had  been  good. 
Carth.  446  ;  Comb.  470 ;  2  BrowL  40, 

It  is  necessary  to  state,  that  the  money  was  lent,  laid  out,  &c.  at 
the  defendants  request ;  otherwise,  it  is  error.  Cro.  Eliz.  218.  (MSS.) 

The  Same  for  money  lent  to  the  wife. 

For  that  the  said  D,  on  &c.,  at  &c,  being  indebted 
to  the  plaintiff  in  the  sum  of  &Cm  for  so  much  money, 
before  that  time  lent  by  the  plaintiff  to  Arn^  the  wife  of 
the  said  D,  [in  his  absence],  and  at  hie  special  r^ueet^  in 
consideration  thereof,  then  and  there  promised  the  plain- 
tiff to  pay  him  that  sum  on  demand ;  yet,  &c«  Stephen^' 
eon  V.  Hardy,  3  Wil  388 ;  Imp.  PI.  243. 

Note.  A  motion  was  made  in  arrest  of  judgment  in  this  case,  upon 
the  authority  of  the  preceding  cases ;  but,  by  the  Court,  it  is  admitted 
that  if  the  word  ^*  advanced^*  had  been  used,  it  would  have  been 
good  ;  and  in  this  case  '^  lent*'  is  only  equivalent ;  the  cases  cited 
are  good  law,  but  a  loan  to  the  wife  at  the  request  of  the  husband,  m 
in  law  a  loan  to  ^  husband  himself.    (MSS.) 

The  Same  for  money  laid  out  and  e:q^ended» 

For  that  the  said  D,  at  &c.,  on  &c.,  being  indebted 
to  the  plaintiff  in  the  sum  of  &c.,  for  so  much  money 
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before  that  time  laid  out  and  expended  by  the  plaintiff, 
for  the  use  of  the  said  D.  at  bis  request,  in  consideration 
thereof  then  and  there  promised  the  plaintiff  to  pay  him 
the  same  on  demand ;  yet^  &c. 

The  Same^  the  wumep  emmis  joined. 

For  that  the  said  D,  at  &c^  on  &c^  being  indebted  to 
the  plaintiff  in  &a,  for  money  by  the  plaintiff  before 
that  time  laid  out,  expended,  and  paid  for  the  said  D,  at 
his  special  request ;  and  for  other  money  by  the  plaintiff 
before  that  time,  lent  and  advanced  to  the  sud  D,  at  his 
like  request ;  and,  for  other  money,  by  the  said  D,  before 
that  time,  had  and  received  to  the  use  of  the  plaintiff  in 
consideration  thereof,  then  and  there  promised  the  plain- 
tiff, to  pay*  him  the  same  sums  on  demand ;  yet,  &c. 
Imp.  PL  207. 

Note.  The  usual  way  of  declariog  for  foreign  coin  lent,  is  to 
ttAtefor  so  much  foreign  coin  lent  and  advanced,  amounting  to  ao 
much  in  AmericaQ  money.     1  Leon.  41 ;  Imp.  PI.  193.     (MSS.) 

7^  Same,  for  foreign  coin  lenL 

For  that  the  said  B,  on  &c^  at  &C.,  being  indebted  to 
the  plaintiff  in  the  sum  of  1000  florins  of  foreign  money 
of  tne  value  of  &c.,  of  the  United  States,  for  so  much 
money,  before  that  time  lent  and  advanced  by  the  plain- 
tiff to  the  said  B,  at  his  request,  in  consideration  thereof, 
then  and  there  promised  the  plaintiff,  to  pay  him  the 
same  on  demand  ;  yet  &c.    Imp.  PL  194. 

Qmrntum  meruUfor  Idhor  of  a  chUd ;  by  parents. 

For  that  the  said  H,  on  &c.,  at  &c„  in  consideration 
that  the  plaintiff**  had  permitted  C.  B.  the  infant  son  and 
servant  of  the  plaintiff,  to  labor  for  and  serve  the  sittd  H, 
in  his  husbandry  and  business,  from  &c.,  to  &c„  prom- 
ised the  plaintiff,  to  pay  him  so  much  money  as  be  rea- 
sonably deserved  to  have  therefor  on  demand  ;  &c. 

£•  Trowbridge. 

Against  surviving  partner,    Indehitaius  Assumpsit, 

\.  For  that  the  said  B  and  one  E,  vi^hom  the  said  B 
bath  survived,  on  &lc.  at  &c.,  being  indebted  to  the  plain- 

*  Here  it  would  be  more  saf^  to  ioeert  the  wordi, "  at  the  f)>ecia]  instance 
and  request  of  the  nid  H.*' 
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tiff  ia  the  som  of  &c.,  according  to  the  annexed  account 
[and  to  balance  the  same,]  in  consideration  thereof,  then 
and  there  promised  the  plaintiff,  to  pay  him  the  same  on 
demand ; 

Qtumtum  meruit. 

• 

2.  Second  Count.  And  for  that  the  said  B  and  E,  there 
afterwards  on  the  same  day,  in  consideration  that  the 
plaintiff  had,  before  that  time,  sold  and  dehvered  to  the 
said  B  and  E,  at  their  request,  divers  goods,  wares,  and 
merchandises,  other  than  those  mentioned  in  the  said  ac- 
count, but  of  similar  quantities,  and  qualities,  and  had  al- 
so done  and  performed  divers  labors  and  services,  in  and 
about  the  said  B  and  E's  business,  and  at  their  like  re- 
quest, other  than  those  mentioned  in  said  account,  but 
of  the  several  kinds  therein  specified,  promised  the 
plaintiff,  to  pay  him  so  much  money  as  he  reasonably 
deserved  to  have  therefor  on  demand ;  which  the  plain- 
tiff, avers  to  be  the  sum  of  &c. ;  of  all  which  the  said 
B  and  E  there  afterwards  on  the  same  day  had  notice ;  * 

Money  had  and  received. 

3.  Third  Co  tint.  And  for  that  the  said  B  and  E.  there 
afterwards  on  the  same  day,  being  indebted  to  the  plain- 
tiff in  the  sum  of  &c.,  for  so  much  money,  before  that 
time  had  and  received  by  the  said  B  and  E,for  the  plain- 
tiff's  use,  in  consideration  thereof,  then  and  there  promis- 
ed the  plaintiff  to  pay  him  the  same  on  demand ; 

Conehiiian. 

Tet,  though  requested,  the  said  B  and  E,  or  either  of 
them,  in  the  lifetime  of  the  said  E,  or  after  his  death,  the 
said  B.  never  paid  the  said  sums,  or  either  of  them,  to 
the  plaintiff,  but  wholly  refused,  and  the  said  B  still  re- 
fuses so  to  do. 

Note.  The  time  alleged  may  be  any  time  before  the  death  of 
E ;  and,  in  the  same  way,  other  counts  may  be  added  muUUis  mti- 
tandis.  If  two  partners  purchase  goods,  and  one  dies,  the  survivor 
may  be  charged  in  indebitatus  Assumpsit  generally,  without  taking 
notice  of  the  partnenhip,  or  that  the  other  is  dead,  and  he,  surviving 
partner.    Hi^  v.  HprCj  Comb.  288. 

So  a  partner  may  join  actions  for  money  due  in  his  own  right,  and 
as  surviving  partner. 
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So  a  debt  due  to  ike  defendant^  as  sunriviog  partner,  may  be  set  off 
against  one  due  from  him  in  his  own  right.  Slipper  v.  Stidslone. 
Espi.  N.  P.  C.  47  ;  5  T.  R.  493  ;  and  a  debt  due  from  the  plaintiff, 
as  surviving  partner,  may  be  set  off  against  one,  due  to  him  in  his 
own  right.    Andrade  v,  French,  6  T.  R.  582. 

But,  if  an  action  is  brought  hy  a  surviving  partner,  for  goods  sold 
and  delivered  in  the  lifetime  of  the  deceased  partner,  he  must  declare 
OD  a  promise  of  both,  as  partners,  in  the  lifetime  of  his  partner,  and 
state  his  survivorship ;  and  the  breach  assigned,  that  the  defendant 
had  not  paid  to  the  plaintiff  and  his  partner,  in  his  lifetime,  nor  since 
his  death,  to  the  plaintiff.     BuUoek  v.  Jackson^  £sp.  N.  P.  137. 

When  an  action  is  brought  against  a  firm  or  company,  they  should 
all  be  named  at  lei^th,as  ^^  partners  in  trade  joitUly  negotiating  un- 
der the  firm  of  4^. ;''  and,  if  joint  owners  of  a  vessel,  and  liable  as 
such,  it  may  be  well  to  state  it  But  generally,  where  joint  debtors 
are  not  partners,  they  roust  be  declared  against  as  common  defend- 
ants. (MSS.) 

By  surviving  partner.     Indebitatus  assumpsit. 

For  that  the  said  D,  on  &c.  at  &c.,  being  indebted  to 
the  plaintiff  and  one  A,  who  was  then  alive,  but  since 
deceased,  and  whom  the  plaintiff  survived,  in  the  sum  of 
&Co  according  to  the  account  annexed,  in  consideration 
thereof,  then  and  there  promised  the  ^plaintiff  and  the 
said  A  to  pay  them  the  same  on  demand ; 

Quantum  meruit. 

Second  Coukt.  And  for  that  the  said  D  there  after- 
wards on  the  same  day,  in  the  liietime  of  said  A,  in  con- 
sideration that  the  plaintiff  and  the  said  A  had,  before 
that  time,  sold  and  delivered  to  the  said  D,  at  his  request, 
divers  other  goods  and  merchandises  than  in  the  account 
annexed,  but  similar  thereto,  and  bad  also  done  and  per- 
formed other  labor  and  services  for  the  said  D,  than  in 
the  same  account,  but  of  like  kinds,  and  at  the  like  re- 
quest of  the  said  D,  promised  the  plaintiff  and  the  said 
A,  to  pay  them  so  much  money  as  they  reasonably  de- 
served to  have  therefor,  on  demand ;  which  the  plaintiff 
avers  to  be  the  sum  of  &c. ;  of  all  which  the  said  D, 
there  afterwards  on  the  same  day,  had  notice ; 

Money  had  and  received, 

Thiri>  Count.  And  for  that  the  said  D,  on  &c.,  at 
&C.,  in  the  lifetime  o^  the  said  A.  being  indebted  to  the 
plaintiff  and  the  said  A,  in  &c.,  for  so  much  money  be- 
fore that  time  had  and  received  by  the  said  D,  to  the 
use  of  the  plaintiff  and  the  said  A,  in  constderation  there- 

17 
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of,  then  and  there  promised  the  plahuiff  and  the  said  A^ 
to  pay  them  that  sum,  on  demand; 

ConduHon. 

Yet,  though  requested,  the  said  D  never  paid  the  said 
sums,  or  either  of  them,  to  the  plaintiff,  and  the  said  A 
in  his  life,  or,  since  his  death,  to  the  plaintiff,  but  refused 
and  still  refuses  so  to  do. 

Note.  If  a  quantum  meruit  alone  is  used,  the  be^nning  should 
a  little  vary  from  the  above  form,  and  might  be  as  follows,  ^^  and  for 
that  the  said  D,  on  &c.,  at  ^ic,  in  consideration  that  the  plaintiff  and 
one  A,  who  was  then  alive,  but  since  deceased,  and  whom  the  plaintiff 
hath  survived,  had  before  that  time,  sold  and  delivered  to  the  said  D, 
at  his  request,  divers  eoods  and  merchandises  of  them  the  said  A  and 
the  plaintiff,  promised  them  to  pay  them  so  much  money  as  they  rea- 
sonably deserved  therefor,  on  demand  ;'^  dec.  But  it  is  more  usual  for 
the  plaintiff  to  describe  himself  in  the  writ  ^^  as  surviving  partner  of  A 
d£C.,  deceased,"  in  which  case,  no  alteration  need  be  made  in  the 
second  or  third  counts. 

If  money,  due  to  two  partners,  be,  af\er  the  death  of  one,  paid  over 
to  a  third  person  for  their  use,  the  surviving  partner  may  maintain  au 
action  for  money  had  and  received  in  his  own  right,  and  not  as  sur- 
vivor.    Smilh  V.  Barrow,  2  T.  R.  476.  (MSS.) 

By  husband  and  ttife.     Indebiialus  assunq)sit. 

For  that  the  said  D,  on  &c.,  at  &c.,  being  indebted  to 
the  said  A,  while  sole,  and  before  her  intermarriage  with 
the  said  D,  in  the  sum  of  &c.,  according  to  the  account 
annexed,  in  consideration  thereof,  then  and  there  prom- 
ised the  said  A  to  pay  her  that  sum  on  demand. 

Qfjumtum  meruit. 

Secozvd  Count.  And  for  that  the  said  D,  there  after- 
wards on  the  same  day,  in  consideration  that  the  said  A, 
while  so  sole,  had,  before  that  time,  sold  and  delivered 
to  the  said  D,  at  his  request  divers  other  goods  and  mer- 
chandises, than  those  in  the  same  account,  but  similar 
thereto;  and  had  also  done  and  performed  certain  other 
labor  and  services  for  the  said  D,  at  his  like  request, 
than  those  mentioned  in  the  same  account,  but  of  like 
:kinds ;  promised  the  said  A,  while  so  sole,  to  pay  her 
so  much  money  as  she  reasonably,  deserved  therefor,  on 
demand ;  which  the  said  A  and  £  aver  to  be  the  sum  of 
^Cj  of  all  which  the  said  D,  there  afterwards  on  the 
•same  day,  had  notice : 


• 
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Mtmey  had  and  rteewtd. 

Third  Count*  And  for  that  the  said  D,  at  &c.,  on 
&c.,  being  indebted  to  the  said  A,  while  so  sole,  in  the 
sum  of  &c.,  for  money,  before  that  time  had  and  receired 
by  the  said  D,  to  the  use  of  the  said  A,  in  consideration 
thereof,  then  and  there  promised  the  said  A,  while  so 
sole,  to  pay  her  the  same  on  demand : 

Condunon. 

Yet,  thoagh  requested,  the  said  D  never  paid  the  said 
sums,  or  either  of  them,  to  the  said  A,  while  sole,  or  to 
the  said  £  and  the  said  A,  or  either  of  them,  since  their 
intermarriage,  biit  refused  and  still  refuses  so  to  do. 
In^.  PL  239. 

Note.  In  all  cases,  where  a  chose  in  action  of  the  wife  is  to  be 
reduced  into  possession,  an  action  for  that  purpose  must  be  brought 
in  the  names  of  both.  This  appears  to  be  the  settled  rule,  though 
there  have  been  contradictory  decisions.  MUner  v.  Milner^  3  T.  R. 
631.     (MSS.) 

Against  hushand  and  wife.    Indebitatus  assumpsit. 

For  that  the  said  D,  while  sole,  and  before  her  inter- 
marriage with  the  said  £,  on  &c.,  at  &c.,  being  indebt- 
ed to  the  plaintiff  in  &c.,  according  to  the  annexed  ac- 
count, in  consideration  thereof,  promised  the  plaintiff  to 
pay  Urn  that  sum  on  demand : 

Quantum  meruit. 

Secoitd  Count.  And  for  tfiat  the  said  D,  while  sole, 
as  aforesaid,  there  afterwards  on  the  same  day,  in  con- 
sideration that  the  plaintiff,  at  the  request  of  the  said  D, 
bad,  before  that  time,  sold  and  delivered  her  other  goods 
and  merchandises  than  those  mentioned  in  the  account 
annexed,  but  similar  thereto,  and  had  done  and  perform- 
ed certain  other  labor  and  services  in  the  business  of  the 
said  D,  than  those  mentioned  in  the  same  account,  but  of 
l&e  kinds,  and  at  the  like  request  of  the  said  D,  promis- 
ed the  plaintiff,  to  pay  him  so  much  money  as  he  rea- 
sonably deserved  therefor,  on  demand  ;  which  the  plain- 
tiff avers  to  be  the  sum  of  &c.,  of  all  which  the  said  D 
there  afterwards  on  the  same  day  had  notice : 

Money  laid  out,  ^c. 

Third  Count.  And  for  that  the  said  D,  while  sole: 
as  aforesaid,  oh  &c.,  at  &,c.,  being  indebted  to  the  plain- 
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tiff  in  the  sum  &c.,  for  money  by  the  plaintiff  before  that 
time  laid  out,  expended  and  paid  for  the  said  D,  while 
sole,  and  at  her  like  request,  in  consideration  thereof, 
then  and  there  promised  the  plaintiff  to  pay  him  that 
sum  on  demand ; 

Condaiion, 

Yet,  though  requested,  the  said  D,  while  sole,  or  since 
their  intermarriage,  the  said  D  and  £,  or  either  of  them, 
have  not  paid  the  same,  but  neglected,  and  still  neglect 
so  to  do.    /mj9.  Plead.  233. 

Note.  As  it  is  clearly  law,  that,  for  all  debts  due  to  the  wife  he- 
fore  covertmrey  the  husbaDd  and  wife  must  join,  so  also  they  must  be 
joined  in  all  actions  accruing  against  the  wife  before  coverture. 
Mitchinson  v.  Hewson,  7  T.  R.  348. 

In  all  actions  where  the  husband  and  wife  join,  her  interest  must 
he  stated^  for  otherwise  the  promise,  &c.  shall  be  intended,  to  the  hus- 
band ;  as  that  the  cause  of  action  existed  before  marriage  or  the  tort 
was  done  to  her.     Bidgood  ▼.  Way  et  ux.2  Bl.  Rep.  1236. 

Where  work  and  services  are  done  by  the  wife  during  coverture, 
and  there  is  no  express  promise  to  the  wife,  the  husband  must  sue 
alone  for  her  earnmgs ;  for,  in  the  eye  of  the  law,  she  is  his  servant. 
But  if  there  be  an  express  contract  with  the  wife,  the  husband  may 
assent  to  and  make  it  sl  joint  contract ^  and  then  she  may  join ;  or  he 
may  sue  alone.  3  BL  Rep.  1239 ;  Cro.  Elis.  61 ;  Imp.  Pi.  231. 
(MSS.) 

By  executor  or  administrator.    Indebitatus  assumpsit. 

For  that  the  said  £,  on  &c«,  at  Sec.  being  indebted  to 
the  said  S  [the  intestate  or  testator,]  in  the  sum  of  &lc.^ 
according  to  the  annexed  account,  in  consideration 
thereof  then  and  there  promised  the  said  S»  in  his  life* 
time,  to  pay  him  that  sum  on  demand ; 

Quantum  meruit. 

Second  Count.  And  for  that  the  said  E,  on  &c*» 
at  &c.,  in  the  lifetime  of  the  said  S,  in  consideration  that 
the  said  S,  at  the  request  of  the  said  E,  had,  before  that 
time,  sold  and  delivered  to  the  said  E,  divers  other  goods 
and  merchandises,  than  in  the  said  account,  but  similar 
thereto :  and  had  abo,  at  the  like  request  of  the  said  E, 
done  and  performed  certain  other  labor  and  services  in 
and  about  the  business  of  said  E,  than  in  the  same  ac- 
count, but  of  like  kinds,  promised  the  said  S  to  pay  to 
him,  so  much  money  as  he  reasonably  deserved  therefor. 
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00  demand ;  which  the  plaintiff  avers  to  be  the  sum  of 
&€.,  of  all  which  the  said  D  there  afterwards  on  the 
same  day  had  notice ; 

Money  laid  otd^  Ifc. 

Third  Count.  And  for  that  the  said  D,  on  &c.,  at 
&C.,  being  indebted  to  the  said  S»  in  another  sum  of  &c., 
for  money  beiore  that  time  laid  out,  expended,  and  paid 
by  the  said  S  for  the  said  D,  at  his  request,  in  consider- 
ation thereof  then  and  there  promised  the  said  S  in  his 
lifetime,  to  pay  him  the  same  on  demand ; 

Conchuion. 

Yet,  though  requested,  the  said  D  never  paid  the 
same  to  the  said  S,  in  his  lifetime,  or  since  his  death,  to 
the  plaintiff,  but  refused,  and  still  refuses  so  to  do.  Imp* 
Plead.  353. 

NoTB.  In  Aflsumpsit  brought  by  administrator  (le  bonis  non^  the 
promise  may  be  laid  to  have  been  made  'to  the  first  administrator ; 
and  it  will  be  a  good  answer  to  the  plea  of  limitations  ;  or  plaintiff 
may  declare  on  a  promise  to  himself,  and  give  in  evidence  such  prior 
promise.     Hirst  v.  Smith,  7  T.  R.  182.     (JtfSS.) 

Against  executor  or  administrator.    Indebitatus  assumpsit. 

For  that  the  said  S,  in  his  lifetime,  on  &c.,  at  &c., 
being  indebted  to  the  plaintiff  in  the  sum  of  &c.,  accord- 
iDg  to  the  account  annexed,  in  consideration  thereof, 
then  and  there  promised  the  plaintiff  to  pay  him  that 
sum  on  demand ; 

Quantum  meruit. 

Second  Count.  And  for  that  the  said  S,  in  his  life- 
time, on  &c.;  at  &c.,  in  consideration  that  the  plaintiff 
had,  at  the  request  of  the  said  S,  bef  )re  that  time,  sold 
and  delivered  to  him  divers  other  goods  and  merchan- 
dises than  those  in  the  same  account,  but  similar  thereto ; 
and  had  also,  at  the  like  request  of  the  said  S,  done  and 
performed  for  the  said  S  in  his  business,  certain  other 
labor  and  services  than  in  the  same  account,  but  oi'  hke 
kinds,  promised  the  plaintiff  lo  pay  him  so  much  money- 
as  he  reasonably  deserved  therefor,  on  demand  ;  which 
the  plaintiff  avers  is  the  sum  of  &.c. ;  of  all  which  ^he 
said  S,  thereafierwards  on  the  same  dav,  in  h\^  1j.«  time, 
had  notice ; 
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Money  laid  out. 

Third  Count.  And  for  that  the  said  S,  in  his  hfe- 
time,  on  &c.,  at  &c.,  being  indebted  to  the  plaintiff  in 
another  sum  of  £lc.,  than  in  the  same  account,  for  money 
before  that  time  laid  out,  expended  and  p^Jd  by  the 
plaintiff  for  the  said  S,  and  at  his  like  request,  in  con- 
sideration thereof,  then  and  there  promised  the  plaintiff 
to  pay  hira  the  last  mentioned  sum  on  demand; 

Conclusion, 

Yet,  though  requested,  the  said  S,  in  his  lifetime,  or 
after  his  death,  the  said  D,  never  paid  the  same  sums,  or 
either  of  them  to  the  plaintiff,  but  refused,  and  the  said 
D  still  refuses  so  to  do.    Imp.  PL  373. 

Note.  Though  an  action  lies  for  money  had  and  received  to 
the  plaintiff  ^8  use  as  executor^  3  T.  R.  659  ;  2  T.  R.  476  ;  yet  no 
action  lies  against  executor,  for  money  had  and  received  to  the  plain- 
tiff ^s  use  by  executor  as  such.  Rose  et  ux.  v.  Bowler^  etc.,  executors^ 
1  H.  Bl.  108 ;  4  T.  R.  347. 

But  in  an  action  against  administrator,  a  count  on  insimul  compu^ 
tassent  with  the  administrator  as  such^  may  be  joined  with  counts  on 
promises  by  intestate  ;  for  administrator  is  not  personally  liable. 
Secar  v.  Atkinson,  1  H.  Bl.  102.     {MSS.) 

In  the  same  way,  may  be  framed  declarations  by  and  against  sur- 
viving executors  and  administrators,  and  by  and  for  them  against  each 
other  ;  for  the  conclusions  are  the  only  parts  which  differ  from  the 
preceding  forms.     (MSS,) 

In  declarations  by  or  against  executors  or  administrators,  they 
must  be  stated  as  such ;  the  debt  must  be  stated,  as  due  from  or  to 
the  testator  or  intestate  ;  the  promise  must  be  alleged  previous  to  his 
death.  Imp.  PI.  359.  But  in  an  action  against  them,  it  will  be  suffi- 
cient, if  it  appear  that  they  are  sued  as  executors  or  administrators, 
though  not  so  expressly  named  in  the  beginning.  1  Saund.  112; 
Str.  781;  Imp.  PL  372. 

Declarations  by  or  against  husband  and  wife,  administratrix  or  ex- 
ecutrix, differ  from  common  actions  by  executors  only  in  the  conclu- 
sions.    {MSS,) 

Indebitatus  assumpsit  by  executors  for  rent  due.     Testator  died 

during  the  quarter. 

1 .  For  the  use  and  occupation  of  two  leasehold  stables 
with  the  appurtenances,  situate  in  &lc.  by.  the  said  D,  at 
his  request,  and  by  permisHton  of  the  said  6,  in  his  life- 
ime^  and  the  plaintiff  ^s  siiice  his  deaths  for  the  space  of 
one  quarter  of  a  year  before  then  elapsed,  used,  occu- 
pied, and  enjoyed,  in  consideration,  &.c. 
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QwintuM  meruit, 

2.  In  consideration  that  the  said  S,  in  his  lifetime,  and 
the  plaintiff  since  his  death,  at  the  like  request  of  the 
said  D,  had  permitted  the  said  D  to  use,  occupy,  and  en* 
joy  two  other  leasehold  stables  with  the  appurtenances, 
situate  &c.,  which  the  said  D  accordingly  used,  occu- 
pied, and  enjoyed  for  a  long  space  of  time,  to  wit,  one 
quarter  of  a  year  before  then  elapsed  &c.  Jmp.  PL  3K0. 

Indebitatus  assumpsit  for  work  ijfc.  done^ 

\.  For  that  the  said  £,  on  &c.,  at  &c.,  being  indebt- 
ed to  the  plaintiff  in  the  sum  of  &c.,  for  the  labor  and 
services  of  the  plaintiffs  by  him  before  that  time  done  and 
performed^  in  and  about  the  business  of  the  said  E,  at  his 
request,  in  consideration  thereof  promised  the  plaintiff, 
to  pay  him  that  sum  on  demand ;  yet  &c« 

NoTB.  This  and  the  subsequent  forms  are  used,  where  no  exhibit 
or  account  of  particulars,  is  annexed  to  the  writ,  and  such  is  the  uni- 
versal practice  in  the  English  courts.  It  has  been  before  observed, 
that  an  exhibit  is  not  necessary  by  law. 

The  English  form,  in  the  above  case,  for  labor,  dec.,  generally  is 
more  verbo^ ;  '^  for  the  work  and  labor,  care  and  diligence  of  the 
plaintiff",  by  him  before  that  time  done,  performed,  and  bestowed,  in 
and  about  the  business  of  the  said  D  at  his  request,  in  consideration 
thereof/^  &c. ;  which  words  may  be  substituted  for  those  in  italics  in 
the  foma.  But  it  is  apprehended,  that  the  import  is  exactly  the  same, 
and  therefore  conciseness  should  be  sought.     Imp.  PI.  206. 

The  subsequent  forms  contain  only  the  substantial  parts  of  decla- 
rations^ where  different  from  the  first,  and  must  be  completed  by  ref- 
erence to  that,  and  quanttun  meruit  subjoined,  according  as  the  case 
may  be.     (MSS.) 

Quantum  meruit  for  the  same, 

2.  And  for  that  the  said  E,  on  &c.,  at  &c^  in  consid- 
eration that  the  plaintiff  had,  before  that  time,  done  and 
performed  certain  other  labor  and  services  in  the  business 
of  the  said  E,  at  his  request,  promised  the  plaintiff  to 
pay  him  so  much  money  as  he  reasonably  deserved 
therefor,  on  demand ;  which  the  plaintiff  avers  is  the 
sum  of  &c«,  of  all  which  the  said  £,  there  afterwards 
on  the  same  day,  had  notice ;  yet  &c. 

NoTB.  Or,  as  in  the  English  forms,  *'  done,  performed,  and  be- 
stowed other  his  work  and  labor,  care  and  diligence  in  and  about 
other  business  of  the  said  E,  at  his  request,''  omitting  the  parts  in 
italics.     Imp.  PL  206. 
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In  assumpsit  the  plaiDtiff  may  declare  generally  for  work  and  la- 
bor, without  setting  out  what  kind  of  work  or  labor.  Carth.  276 ; 
Vent  44.  So,  if  work  be  done  by  a  mechanic,  the  declaration  need 
not  state,  that  it  was  done,  as  a  tailoTy  a  earpeniery  a  shipwrigJUy  ^e. 
2  Saund.  373 ;  2  Keb.  810 ;  Imp.  PI  209  ;  though  pleaders  gener- 
ally specify  it.     Imp.  PI.  211.     (MSS.) 

Jndebiiatus  aswmpHt^for  work  by  gervofiis  toith  carts ^  4^ 

1.  For  the  labor  and  services  of  the  plaintiff,  by  him 
at  d  his  servants f  and  with  his  horses^  carts  and  carriages^ 
b(  fore  that  time  done  and  performed  in  the  business  of 
tie  said  B,  at  his  request,  in  consideration,  &lc. 

Quantum  meruit. 

2.  In  consideration  that  the  plaintiff,  had,  before  that 
time,  by  himself  and  his  servants^  with  his  horses^  carts^ 
and  carriages,  done  and  performed  other  labor  and  ser- 
vices in  the  business  of  the  said  B,  at  his  request  &c. 
Imp.  PL  212. 

Note.  By  the  authorities,  the  parts  in  italics  are  not  necessary. 
The  declarations  may  be  varied  by  the  adoption  of  the  English  forma, 
by  the  insertion  of  their  general  words  ^^  work  and  labor,  care  and 
diligence."    (MSS.) 

For  terving  as  a  schoolmaster. 

1.  For  the  labor  and  services  of  the  plaintiff,  a$  a 
schoohnaster^  by  him,  before  that  time,  done  and  per- 
formed in  teaching  and  instructing  one  J.  B.*  the  infant 
fron  of  the  said  B,  in  readings  toriting,  and  good  man- 
tier  s,  and  other  accomplisivmnts,  for  then  a  long  time 
elapsed^  at  the  request  of  said  B,  in  consideration.  Sac. 

Quantum  meruit. 

2.  In*  consideration  that  the  plaintiff  had,  at  the  re- 
quest of  the  said  B,  before  that  time,  done  and  perform- 
ed certain  other  labor  and  services,  as  a  schoolmasterj  in 
teaching  and  instructing  one  J.  B*  the  infant  son  of  the 
said  B,  in  reading,  writingj  and  good  manners,  and  of  her 
accomplishments,  for  a  long  time  then  elapsed^  fyc.  Imp. 
PI    216. 

NoTB.    The  parts  in  italics  may  be  omitted.    (MSS.) 

Indebitatus  assumpsit  for  servant'^s  salary  wages. 

1 .  For  the  wages  or  salary  of  the  plaintiff,  before  that 

*  Or  say  the  children  or  child,  without  name. 
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rime  due  and  owing  to  the  plaintiff  from  the  said  B,  for 
the  service  of  the  plaintiff,  before  that  time  done  and 
performed,  as  the  servant  of  the  said  B,  on  his  retainer, 
and  at  his  request,  in  consideration  &c« 

Note.  This  is  the  proper  count  for  an  agreed  salary  ;  but  if  that 
caimot  be  proved,  add  indebitatus  assumpsit  and  quantum  meruit  for 
labor  dsc.,  generally.    Imp.  PL  254.  (MSS.) 

Indebitatus  assumpsit  far  drawing  plansy  S^c 

1.  For  the  labor  and  services  of  the  plaintiff  in  draw- 
ing divers  plans  and  elevations  in  architecture  for  the  said 
B,  at  his  request  and  on  bis  retainer ;  and  also  in  super- 
btending  a  certain  dwellinghouse  of  the  said  B  during 
the  erection  thereof,  on  his  like  retainer  and  at  his  like 
request,  m  consideration  &c. 

Q^antum  meruit, 

2.  In  consideration  that  the  plaintiff,  at  the  like  re-^ 
quest  of  the  said  B,  had  done  and  performed  other  labor 
and  services,  in  drawing  divers  other  plans  and  eleva- 
rions  in  architecture  for  said  B ;  and  also  in  superintend- 
ing a  certain  other  dwellinghouse  of  the  said  B  during 
the  erecuon  thereof,  at  the  like  request  of  said  B,  &c» 
inp.  PL  255. 

NoTB.    Add  counts  for  labor,  &c.  generally  ;  which  would  seemi 
to  be  sufiicient  in  all  cases  of  this  kind,  though  pleaders  generally 
declare  as  above.     (MSS.) 

1.  For  the  labor  and  services  of  the  plaintiff,  before- 
that  tune  done  and  performed,  in  the  going  and  making 
of  divers  joumies,  and  giving  his  attendance  in  the  busi- 
ness of  said  B,  at  his  request,  in  consideration  &c. 

Qium^iifR  meruit. 

2.  In  consideration  tliat  the  plaintiff,  at  the  request  of 
said  B,  had  before  that  time  done  and  performed  other 
labor  and  services,  in  the  going  and  making  of  divers- 
other  joumies,  and  giving  other  his  attendance  in  the* 
business  of  said  B,  &c.    Ifrq>.  PL  330. 

NoTB.     For  these  counts,  may  be  substituted  the  common  counts,, 
for  labor  and  services,  generally.     (MSS.) 

hdebiiaius  assumpsit  for  work  as  a  measurer  and  surveyor. 

I.  Being  indebted  to  the  plaintiff  m  &c^  for  the  labor 
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and  services  of  the  plaintiii^  before  that  time  done  and 
performed,  as  a  measurer  and  survey ar^  for  the  said  B^ 
at  his  request  in  consideration,  Slc. 

Quantum  meruit. 

2.  In  consideration  that  the  plaintiff,  at  the  like  re- 
quest of  said  B,  had,  before  that  time,  done  and  per- 
formed other  labor  and  services,  as  a  measurer  and  sur- 
veyor, for  the  said  B,  &c.    Imp.  PL  258. 

Indebitatus  assumpsit  by  factor  or  agent, 

\.  Being  indebted  to  the  plaintiff,  in  &c.,  for  the  labor 
and  services  of  the  plaintiff,  before  that  time  done  and 
performed,  as  the  factor  or  agent  ot  said  B,  in  setting 
and  disposing  of  divers' goodSy  irares,  and  merchandises 
of  said  B;  and  also  in  transacting  other  the  business  of 
said  B,  and  at  his  request,  in  consideration  &c. 

Quantum  meruit. 

2.  In  consideration  that  the  plaintiff,  at  the  like  re- 
quest of  the  said  B,  before  that  time  had  done  and  per- 
formed other  his  labor  and  services,  as  the  factor  or 
agent  of  the  said  B,  in  selling  and  disposing  of  divers 
other  goods,  u^ares  and  merchandises  of  the  smid  B,  and 
in  transacting  other  the  business  of  said  B,  &c.  Imp. 
PL  335. 

Note.    The  parts  in  italics  may  be  omitted.     (MSS.) 

Indebitatus  assumpsit  for  cure  of  a  woundy  bygone  not  a  surgeon  or 

apothecary y  and  for  materials  found. 

1.  For  the  labor  and  services  of  the  plaintiff,  before 
that  time,  done  and  performed,  in, healing  and  curing  the 
said  B  of  divers  wounds,  diseases,  and  maladies,  at  the 
request  of  Sdid  B,  and  for  divers  ointments,  plasters,  and 
other  necessary  things,  adminbtered  and  applied  on  that 
occasion,  by  the  plaintiff  at  the  request  of  the  said  B,  in 
consideration,  &c. 

QiMifihffii  meruit, 

2.  In  consideration  that  the  plaintiff,  at  the  request  of 
the  said  B,  had,  before  that  time,  done  and  performed 
other  his  labor  and  services,  in  healing  and  curing  the 
said  B  of  divers  other  wounds,  diseases,  and  maladies ; 


ASSUMPSIT.  189 

and  had,  at  the  like  request  of  the  stud  B,  before  that 
time,  administered  and  applied  divers  other  ointments, 
plasters,  and  other  necessary  things  on  that  occasion  &c. 
b^.  PL  258. 

NoTB.  Where  the  account  of  the  physician  or  surgeon,  is  annexed 
to  the  writ,  care  should  be  taken  that  the  jwrticular  disease  or  com* 
plaint  should  not  be  expressed,  especially  if  of  a  scandalous  or  of- 
fensive nature.  See  2  Wils.  20.  The  charges  should  be  for  medi' 
eal  attendance^  advice^  medicinesy  ^c,  in  general  terms. 

Indehitahu  assumpsit  for  a  surgeon* 

1 .  For  labor  and  services  of  the  plaintiff,  as  a  surgeofh 
before  that  time  done  and  performed,  at  the  request  of 
the  said  B,  in  healing  and  curing  the  said  B,  (and  one 
S.  B.,  his  wife,  and  other  persons  of  the  family  of  the 
said  B,  as  the  case  may  be\  of  divers  bruises,  wounds, 
and  diseases,  and  for  divers  medicines,  potions,  and 
plasters,  before  that  time  provided  and  administered  by 
the  plaintiff  in  that  particular,  at  the  like  request  of  the 
said  B ;  and  also  for  divers  journies  and  attendances, 
before  that  time,  performed  and  made  by  the  plaintiff 
for  the  said  B,  at  his  request,  in  consideration  &c. 

Quantum  meruit, 

2.  In  cousideration  that  the  plaintiff,  at  the  request  of 
the  said  B.  had,  before  that  time,  done  and  performed 
other  his  labor  and  services  as  a  surgeon^  in  healing  and 
Cluing  the  said  B,  (and  S.  B.,  his  wife,  and  other  per- 
sons of  his  family,  as  the  case  may  be)  of  divers  other 
bruises,  rounds,  diseases,  and  maladies,  &c«,  as  be/are. 
bnp.  PL  224. 

NoTB.  In  the  same  way  the  declarations  may  be  for  a  physician 
or  apothecary,  omitting  such  parts  as  Are  unnecessary  in  the  partic- 
ular case.  A  declaration  for  work  and  services  as  a  surgeon,  a  phy- 
sician, dec.,  without  more,  would  be  sufficient.  See  Imp.  PI.  226, 227.  * 
Declarations  for  midwife  and  apothecary ;  in  substance,  the  suit  is  for 
labor  &c.,  as  a  midwife  for  A.  D.,  wife  of  the  defendant. 

This  action  lies  for  medicines,  provided  and  delivered /br  an  in* 
ftmt  daughter  against  the  father.  R.  Ray.  62.  But  the  declaration 
must  state,  for  physic  delivered  for  the  daughter,  at  the  request  of 
the  father,  and  not  to  the  daughter.  Keb.  439 ;  Imp.  PI.  227 ;  2  Vent. 
36.  *So  midwife  may  maintain  an  action  for  delivering  a  third  per^ 
son,  if  it  were  at  the  request  of  the  defendant.  Imp.  Pi.  227.  But 
^mere  of  the  above  distinction  between  to  and  for^  as  it  has  been 
repeatedly  determmed  diat  goods  delivered  to  a  third  person,  where 
tkt  credit  is  not  given  to  Mm,  at  the  request  of  the  drfendant^  is  good 


^ 


140  ASSUMPSIT. 

without  a  note,  in  writing,  and  may  be  declared  on  in  indebitaJtui  cm* 
mmpsit,  as  such.  Salk.  23 ;  2  LM  Ray.  842,  982 ;  6  Mod.  77 ;  1 
H.  Bl.  120.  But,  in  such  case,  the  declaration  should  be  for  goods 
delivered  to  A,  at  B^s  request,  not  sold  and  delivered;  for  sold 
creates  a  liability  in  A  ;  and  then  B's  liability  is  but  collateral,  and 
should  be  in  writing  under  the  statute  of  frauds,  and  specially  declar« 
ed  on.  L'd  Raym.  842 ;  2  Vent.  36 ;  1  Salk.  28.  See  the  ensuing 
declaration.     (MSS.) 

Indebitatus  assumpsit  for  goods  delivered  to  a  third  person,     2 

Vent  36. 

• 

1.  For  divers  goods,  wares  and  merchandises,  by  the 
plaintiff,  before  that  time  sold  to  said  B,  and,  according 
to  the  terms  of  said  sale,  delivered  to  one  A,  at  the  re* 
quest  of  said  B,  in  consideration  &c« 

Quantum  meruit  need  not  specify  particulars,    Cro.  Jac.  206. 

2.  In  consideration  that  the  plaintiff,  at  the  request  of 
the  said  B,  had,  before  that  time,  sold  to  the  said  B  di- 
vers other  goods,  wares,  and  merchandises,  and  accord- 
ing to  the  terms  of  said  sale,  had  delivered  the  same 
to  one  A,  &c.    3  fVent.  63. 

Note.  Add  a  count,  in  consideration  that  the  plaintiff  would  sell 
and  deliver  to  one  A,  &c.  divers  other  goods  dec.,  B  promised  to  pay 
dsc.,  and  a  quantum  meruit  of  the  same  kind  in  both  cases  with  an 
averment,  that  the  goods  were  sold  and  delivered  at  a  certain  time 
and  place. 

Indehitatus  assumpsit  for  meat^  drink^  tfc,  for  defendants  son^  or 

a  third  person^  at  defendant's  request. 

1,  For  meat,  drink,  washing,  and  lodging,  and  other 
necessaries  before  that  time  found  and  provided  for  one 
A  B,  the  infant  son  of  said  B,  at  the  special  request 

.  of  the  said  B,  in  consideration  &c,    Raym.  R7 ;  Keb. 
439 ;  Imp.  PL  294. 

(Quantum  meruit, 

2.  In  consideration  that  the  plaintiff,  at  the  like  re- 
quest of  the  said  B,  had,  before  that  time,  found  and 
provided  other  meat  &c.,  for  one  A  B,  the  infant  son 
of  the  said  B,  &c.     3  Went.  62. 

Note.    If,  for  a  third  person,  omit  the  parts  in  italics. 

In  a  case  like  this,  it  was  moved  in  arrest  of  judgment,  that  indebi- 
tatus assumpsit  would  not  lie,  but  it  ought  to  have  been  a  special  ac* 
tion  on  the  case ;  but  the  court  held  the  action  well  brpught,and  that 
it  was  an  original  undertaking  by  defendant,  and  A   B  was  not  li- 
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aUe.    2  Ld.  Kaym.  982 ;  6  Mod.  77 ;  8  Bui.  31 ;  Imp.  PI.  294, 803. 
(MSB.) 

Indebitatus  anumptit  far  meat^  drink^  4"^. 

L  For  meat,  drink,  washiDg,  lodgbg,  and  other  neces* 
saries,  by  the  plaintiff,  before  that  time,  found  and  provid- 
ed for  said  B,  at  his  request,  in  consideration,  &c. 

Quantum  meruit. 

2.  In  consideration  that  the  plaintiff,  at  the  like  re- 
quest of  the  said  B,  had,  before  that  time,  found  and 
provided  for  the  said  B,  other  meat,  drink,  washing, 
lodging,  and  other  necesdaries  &c»    Imp.  PL  29\. 

LidehUatue  assumpsit  for  education  of  defendants  daughters, 

1.  For  the  board,  mamtenance,  and  education  of  one 
A  D  and  B  D,  daughters  of  said  D,  before  that  time 
found,  supplied,  and  provided  by  the  plaintiff,  at  the 
request  of  said  D,  in  consideration  &c. 

QluantvM  mnviU 

2.  In  consideration  that  the  plaintiff  had  before  that 
time,  at  the  request  of  said  D,  found  and  provided  other 
board,  maintenance  and  education  for  the  said  A  D  and 
B  D,  the  said  daughters  of  the  said  D,  £lc,  3  Went  66. 

Indebitatus  assumpsit  for  stablings  ^c,  horses. 

\.  For  horsemeat,  stabling  and  attendance  by  the 
plaintiff,  before  that  time  found  and  provided,  for  divers 
horses  of  the  said  B,  at  his  request,  in  consideration,  &c. 

Quantum  meruiU 

2.  In  consideration,  that  the  plaintiff,  at  the  like  request 
of  the  said  B,  had,  before  that  time  found  and  provided 
other  horsemeat,  stabling,  and  attendance  for  divers 
other  horses  of  the  said  B,  &c.     3  Went.  56. 

Indebitatus  assumpsit  for  agisting  cattle, 

1.  For  the  agisting  and  feeding  of  divers  cattle  of  the 
said  B,  by  the  plaintiff,  in  his  lands  and  pastures,  and  at 
the  request  of  the  said  B,  for  a  long  time  then  elapsed, 
in  consideration,  &c. 

Quantum  meruit, 

2.  In  consideration  that  the  plaintiff  had,  at  the  request 
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of  the  said  B,  before  that  time,  agisted  and  fed  in  his 
lands  and  pastures,  divers  other  cattle  of  the  said  B,  for 
a  long  time  then  elapsed,  &lc.    Imp.  PL  306. 

Indebitatus  assumpsit  for  labor  done  and  materials  found  by  a  tailor. 

1.  For  work,  labor,  and  services  of  the  plaintiff,  as  a 
tailor  before  that  time,  done  and  performed  in  the  busi- 
ness of  said  B,  at  his  request ;  and  for  divers  materials 
and  other  necessary  things,  found  and  provided,  used, 
and  applied,  in  and  about  said  work,  by  the  plaintiff,  at 
the  like  request  of  said  B,  in  consideration  &lc. 

Q^antum  meruit. 

2.  In  consideration  that  the  plaintiff,  at  the  request  of 
said  B,  had,  before  that  time,  done  and  performed  other 
work,  labor  and  services,  as  a  tailor^  in  the  business  of 
said  B ;  and  had  also  found  and  provided,  used  and 
applied  divers  other  materials,  and  other  necessary 
things  about  said  work,  at  the  like  request  of  said  B, 
&c.    Imp.  PL  209. 

Note.  These  counts  are  used,  when  the  materials  are  used  about 
the  work ;  but  if  not,  then  a  quantum  meruit  for  goods  sold,  should 
be  used.     (MSS.) 

Indebitatus  assumpsit  by  a  farrier  for  shoeing,,  Ifc, 

1.  For  labor  and  services  of  the  plaintiff  cu  a  farrier^ 
in  shoeing  divers  horses  for  the  said  B,  at  his  request, 
and  for  divers  materials  and  other  necessary  things,  pro- 
vided and  used  by  the  plaintiff  in  and  about  that  work, 
at  the  like  request  of  said  B,  in  consideration  £lc.  — 
Add  Quantum  meruit. 

The  same  for  curing  horses^  ^c 

2.  For  labor  and  services  of  the  plaintiff,  before  that 
time,  done  and  performed  by  the  plaintiff  for  the  said  B 
in  healing  and  curing  divers  horses  of  said  B,  of  divers 
diseases  and  maladies,  at  the  request  of  said  B ;  and  for 
divers  ointments,  medicines,  and  other  necessary  things, 
administered  and  applied  by  the  plaintiff  on  those  occa- 
sions at  the  like  request  of  said  B,  in  consideration,  &c. 
—  Add  Quantum  meruit.    Imp.  PL  344. 

Quantum  meruit  by  a  tailor  for  labor  and  wares  found. 

In  consideration  that  the  plaintiff,  then  being  a  tailor, 
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at  the  request  of  the  said  B,  had  fitted,  made  and  mended 
divers  vestments  for  the  said  B,  with  certain  wares, 
by  the  plaintiff,  in  that  behalf  found  and  provided,  &c. 

Indebitatus  assumpsit  hy  an  interpreter  of  languages. 

For  a  certain  stipend  and  salary, before  that  time  due  and 
payable  from  the  said  B,  to  the  plaintiff,  for  services  done 
and  performed  by  the  plaiiuiff,  as  the  interpreter  of  for  ^gn 
languages^  to  unY,  the  Chinese  and  other  languageSj  to  the 
said  B,  and  for  certain  work  and  labor,  and  divers  journies 
and  voyages,  done  and  performed  by  the  plaintiff,  for  the 
said  B,  on  his  retainer  and  at  his  request,  in  considera- 
tion, &c.  —  JSdd  Quantum  meruit. 

NoTB.    The  words  in  italics  are  immaterial. 

Indebitatus  assumpsit  for  teaching  music. 

For  the  labor,  skill,  and  diligence  of  the  plaintiff,  as  a 
mvsic'fnasterjhefore  that  time  performed  and  bestowed  in 
teaching  the  wife  of  said  E,  music,  at  the  request  of  said  E, 
and  for  entrance  money,  due  and  payable  to  the  plaintiff 
from  the  said  £,  on  that  occasion,  in  consideration, 
&c.  — ^dd  Quantum  meruit 

Indebitatus  assunq>sit  for  mariner^s  wages^  on  account  annexed  to 

the  writ, 

1.  Being  indebted  to  the  plaintiff  in  the  sum  of,  &c., 
according  to  the  account  annexed^  in  consideration,  &c. 

2.  In  consideration  that  the  plaintiff  had,  before  that 
time,  at  the  request  of  said  E,  done  and  performed  other 
labor  and  services  thanjn  the  account  annexed,  but 
similar  thereto,  on  the  retainer  of  said  £»  &c. 

The  same  against  the  master  on  general  counts, 

1.  For  the  wages  and  salary  of  the  said  E,  before  that 
time  due  and  payable  from  the  said  E  to  the  plaintiff,  for 
his  services  done  and  performed,  as  a  mate  and  mari- 
ner^  of  and  on  board  a  certain  schooner,  called,  &c. 
whereof  the  said  £  was  master  (or  owner,)  and  on  his 
retainer  and  at  his  special  request,  in  consideration,  &c. 

>^  Quantum  meruit* 

2.  In  consideration  that  the  plaintiff,  at  the  like  request 
of  the  said  £  had  before  that  time,  done  and  performed 
other  labor  and  services  for  the  said  E^as  a  tnate  and 
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mariner  on  board  a  certain  other  schooner,  called  &c^ 
whereof  the  said  E  was  master  &c.    Imp.  PL  26 1  • 

Master  v.  ovmer  for  wages  an  quantum  meruit. 

For  that  whereas  the  plaintiff,  at  the  special  request 
of  the  said  E,  had  served  as  master  of  his  schooner  Ex- 
change, and  performed  a  voyage  from  said  M  to  &c., 
and  back  again  to  said  M,  for  the  use  and  benefit  of  said 
K,  he,  the  said  E,  then  and  there,  in  consideration  there- 
of, promised  the  plaintiff  to  pay  him  on  demand,  so  much 
money  as  he  reasonably  deserved  for  such  service,  &lc. 

S.   SfiWALL. 
Another  far  a  mm  stipulated  as  wages. 

For  that  whereas  the  plaintiff,  on  &c.,  at  &c.,  at  the 
appointment  and  request  of  the  said  E,  had  agreed  to  go 
master  of  his  ship  S,  laden  for  a  voyage  fi*om,  &c.,  to  &c., 
and  hack,  the  said  £,  in  consideration  thereof,  promised 
the  plaintiff  to  pay  him  wages  for  said  service,  at  the 
rate  of  &c.,  during  his  continuance  therein.  And  the 
plaintiff  says,  that  he  did  faithfully  do  the  duty  of  a 
master  of  said  ship,  for  &lc.  months,  and  &c.  days,  next 
before  the  &c.  day  of  &c.,  when  &c.  dollars  became 
due  to  him  for  his  wages  aforesaid,  at  the  rate  of  &c. ; 
yet  though  requested,  &c.  S.  Sewall. 

Another, 

For  that  the  said  £,  on  &c«,  at  &c«,  appointed,  and 
agreed  with  the  plaintiff,  to  ^o  master  of  the  said  E's  ship 
B,  a  voyage  in  her  from  &c.,  to  &c.,  with  a  cargo  of  su- 
gars, and  the  plaintiff,  having  accepted  of  the  trust,  the 
said  E,  in  consideration  thereqf,  and  that  the  plaintiff 
would  do  the  duty  of  a  master,  in  navigating  and  taking 
care  of  said  ship  and  cars^o  during  said  voyage,  then  at 
&c.  promised  the  plaintiff  to  pay  him  wages  therefor,  at 
the  rate  of  &c.,  a  month  from  the  same  day ;  and  the 
plaintiff  says,  that  he  proceeded  on  the  voyage  aforesaid 
in  said  ship,  as  master  of  her,  and,  in  all  things,  faithfully 
did  his  duty,  from  the  same  day,  during  said  voyage,  to 
wit,  from  the  said  &c.,  to  &c.,  when  &c.  dollars  became 
due,  for  his  services  at  the  rate  aforesaid  ;  yet  the  said 
£,  though  requested,  &c« 

The  same  against  owner ;  for  one  third  of  the  vessePs  eamingi  in 

lieu  of  wageSy  as  master. 

For  that  whereas  the  sud  E,  at  &c.,  on  &c.,  appointed 
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the  plaintiff  master  of  the  said  E's  coasting  sloop,  called  &c* 
directing  him  to  employ  her  in  coasting  backward  and  for- 
wards, to  and  from  several  parts  of  this  Commonwealth, 
to  the  best  advantage  of  the  ssdd  E ;  and  for  the  plain- 
tiff's service  in  managing  said  vessel,  the  said  E,  then  and 
there  promised  him,  to  allow  him,  for  and  during  such  time 
as  the  plaintiff  should  continue  master  of  the  said  vessel, 
such  share  of  the  earnings  of  said  vessel,  as  is  customarily 
allowed  to  masters  of  such  coasting  vessels,  which  the  plain- 
tiff avers  to  be  one  third  part.  Now  the  plaintiff  in  fact 
says,  that  from  &c.,  to  &c,,  he  employed  the  said  vessel 
in  coasting  to  and  from  several  parts  of  this  Commonwealth, 
during  which  time  she  earned  the  sum  of  &c.,  which  sum 
the  said  £  received  from  sundry  persons,  for  freight  of 
their  goods  carried  in  the  said  vessel,  during  the  time  afore- 
said ;  in  consideration  whereof  the  said  E,  on  the  same  day, 
at  &C.,  promised  the  plaintiff  to  allow  and  pay  him  the  sum 
of  &c^  being  one  third  part  of  what  the  said  E  received 
as  the  earnings  of  said  vessel  in  manner  aforesaid ;  yet, 
&c.  BoLLOir. 

T%e  tame  for  wages  of  servant.     Qaanium  valehanL 

For  that  whereas  the  said  E,  on  &c.,  at  &c.,  in  consid- 
eration that  the  plaintiff,  at  the  special  request  of  saud  E, 
had  permitted  one  A  D,  then  being  the  apprentice  and 
servant  of  the  plaintiff,  to  serve  as  a  marmer  on  board  the 
said  £'s  schooner  Exchange,  for  the  term  of  &c.,  and  which 
service  the  said  A  D  performed  accordingly,  promised  the 

!)laintiff  to  pay  him,  on  demand,  so  much  money  as  the 
abor  and  service  aforesaid  of  the  said  A  D  were  reason- 
ably worth  &C.  S.  Sewall. 

NoTB.  The  plaintiff  might  declare  in  this  case  in  indebitatus  assump- 
sit and  quantum  meruit  for  labor  dsc.  of  bi6  servant  generally.   (MSS.) 

Indebitatus  assumpsit  for  a  shipwright. 

For  the  labor  and  services,  as  a  shipwrigkU  before  that 
time,  done  and  performed  by  the  plaintiff  in  repairing  a  cer- 
tain ship  of  the  said  E,  called  &c.,  at  his  request ;  and 
for  divers  materials  and  other  necessary  things,  by  the  plain^ 
tiff  provided  and  used,  in  and  about  the  said  work,  at  the 
like  request  of  the  said  E,  in  consideration  &c.  —  AdS. 
Quantum  meruit.    Imp.  PL  26t>* 
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hidebilatiu  auumpnt  for  freighL 

For  the  freight  of  certain  goods,  wares,  and  merchandises 
of  the  said  E,  before  that  time  bj  the  plaintiff,  at  the  request 
of  said  E,  carried  and  transported  in  a  certain  vessel  of  the 
plaintiff /rtmi  parts  beyond  seas^  to  tioit*  from  London  to  the 
port  of  Boston  aforesaid,  in  consideration  &c.  —  ^dd  Quan- 
tum meruit  —  in  consideration  the  plaintiff  had  carried  and 
transported  divers  other  goods  &c.    Imp.  PL  277. 

Note.  Ad  indebitatus  assumpsit  is  good  for  freight,  without  men- 
tioning what  the  freight  consisted  of.     1  Vent.  100.     (MSS.) 

Indebitatus  assumpntfor  hire  of  a  ship, 

1  •  For  the  use  and  hire  of  a  certain  vessel,  with  the  fur- 
niture and  tackle  thereto  belonging,  called  &c.  of  the  plain- 
tiff, by  him,  before  that  time,  let  to  hire  and  delivered  to 
the  said  E,  at  his  request,  and,  by  the  said  E,  had  and  used 
accordingly  for  a  lyng  space  of  time^  in  consideration  &c. 

Qvuxnium  meruit, 

2.  In  consideration  that  the  plaintiff,  at  the  like  request 
of  said  E,  had,  before  that  time,  let  to  hire  and  delivered 
to  the  said  E,  a  certain  other  vessel  of  the  plaintiff,  with 
the  tackle  and  furniture  thereto  belonging,  called  &c.  to  be 
had  and  used,  and  which  was  bad  Bnd  used  by  the  said  E. 
accordingly,  promised  &c.  Imp*  PL  343. 

Indebitatus  assun^^sit  far  hire  of  a  boat 

L  For  the  hire  and  use  of  a  certain  boat  of  the  plaintiflf^ 
called  a  punt,  by  the  said  E,  at  his  request  and  by  permis- 
sion of  the  plamtiff,  before  that  time,  had,  used,  and  en- 
joyed, in  consideration  &c. 

Quantum  meruit, 

2.  In  conside:  ation  that  the  plaintiff,  at  the  like  request  of 
the  said  E,  had,  before  that  time,  let  to  hire  to  the  said  E,  a 
certain  other  boat«  called  a  punt,  and  which  was  accord- 
ingly used  and  enjoyed  by  the  said  £,  &c.    Imp.  PL  334. 

Indebitatus  assumpsit  for  demurrage. 

\.  For  the  demurrage  of  a  certain  vessel  called  a  lighter, 
of  the  plaintiff,  by  the  said  E,  before  that  time,  retained 
and  kept,  with  divers  goods,  wares  and  merchandises,  on 
board  thereof  in  demurrage,  in  consideration  &c. 

*  Omitted,  if  the  caie  be  diffetent. 
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QiMmlnm  meruU. 

%.  lu  consideration  that  the  plaintiff,  at  the  request  of  the 
said  Ey  had,  before  that  time,  suffered  and  permitted  the 
said  E.  to  retain  and  keep,  and  that  the  said  E  had  accord* 
inglj  retained  and  kept,  a  certain  other  vessel  of  the  plain- 
til^  called  a  lighter,  with  certain  goods  &c.  on  board  thereof, 
on  demurrage.    Imp.  PL  282. 

ImdeUtatus  ataumpntfar  carriage  of  goods  hy  hargeman. 

L  For  the  carriage  of  divers  goods,  wares,  and  merchan- 
dises, by  the  plsJntiff,  before  that  time,  carried  and  convey- 
ed m  certain  barges  of  the  plaintiff  for  the  said  E.  at  his 
request,  in  consideration  &c. 

Quantum  meruiL 

2.  In  consideration  that  the  plaintif!^  at  the  like  request  of 
the  said  E,  had,  before  that  time,  carried  and  conveyed 
divers  other  goods  &c.  of  the  said  £,  in  certain  other  barges 
of  the  plamtiff,  &c.    Imp.  PL  288. 

NoTB.  The  same  decktratioii  will  answer  for  a  land  carrier^  only  in* 
sertiog  instead  (^  the  parts  in  italics,  '^  in  certain  wagons  and  carts  of  the 
plaintiff,  from  6ec.,  to  dec."     Imp.  PL  289.  {MS&) 

Indehttattu  <u5tif»jm<  for  salvage  of  an  anehar  and  cable* 

L  For  the  salvage  of  a  certain  anqhor  and  cabling  by  the 
plaintiff,  before  that  time,  saved  for  and  delivered  to  the  said 
E,  at  his  request,  in  consideration  &c. 

Quantum  meruit. 

2.  In  consideration  that  the  plaintiff  had,  before  that  time, 
saved  for,  and  delivered  to  the  said  E,  at  his  like  request, 
a  certain  other  anchor  and  cabling  &c. 

Indebitatus  assumpsit  for  carrying  passenger. 

1.  For  the  carrying  and  conveying  of  the  said  E,  from 
&C.,  to  &c«,  in  a  certain  ship,  called  &c.,  whereof  the  plain- 
tiff was  master,  and  at  the  request  of  the  said  D,  in  consid- 
eration &c 

Quantum  meruit. 

2.  In  consideration  that  the  pisdntiff  had^  at  the  like  re- 
quest of  the  said  E,  before  that  time  carried  and  conveyed 
the  said  E,  from  &c.,  to  &c.,  in  a  certun  other  ship,  called 
&c.,  whereof  the  pkdntiff  was  master,  &.c.  In^.  PL  346. 
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Indehitatus  auumpnt  for  goods  wharfed. 

1.  For  the  wharfage  of  divers  goods,  wares  and  merchan- 
dises of  the  said  £,  before  then  wharfed  and  landed,  out  of 
certain  vessels^  upon  a  certain  wharf  of  the  plaintiff  in  con- 
sideration &LC. 

Qiumtum  meruiL 

2.  In  consideration  that  the  plaintiff  had,  before  that  time 
wharfed  and  landed  divers  other  goods  &c.  of  the  said  £, 
at  the  request  ot  the  said  £  from  certain  vessels^  upon  a 
certain  other  wharf  of  the  plaintiff,  &c.  In^.  PL  282. 

NoTB.  If  the  goods  are  wharfed  and  put  on  board  a  vessel,  then  say, 
*^  for  the  wharfage,  landing,  housing  and  weighing  of  divers  goods,  6^., 
before  then  loaded  from,  and  off  the  wharf  of  the  plaintiff  on  board  a 
certain  vessel  of  the  said  £,  at  his  request,^^  *&c.  The  parts  in  italics 
seem  immaterial.    Imp.  PI.  284.     {MSS.) 

Indebitatus  assumpsit  for  warehouse  room. 

L  For  warehouse  room  and  stowage  of  divers  goods, 
-wares,  and  merchandises  of  the  said  £,  at  bis  request,  before 
^that  time,  found  and  provided  by  the  plaintiff,  in  the  ware- 
houses of  the  plaintiff,  in  consideration  &c. 

Quantum  meruit. 

2.  In  consideration  that  the  plaintiff,  at  the  request  of  the 

:  said  £,  had,  before  that  time,  found  and  provided  for  the 

said  £  other  warehouse  room  and  stowage,  for  divers  other 

goods  &c.  of  the  said  £,  in  certain  other  warehouses  of 

the  plaintiff,  &c.    Imp.  PL  303. 

Indebitatus  assumpsit  for  premium  of  insurance. 

1.  For  premiums  of  insurance,  before  thai  time  due  and 
payable  from  the  said  E  to  the  plaintiffs  for  and  upon  divers 
large  sums  of  money,  before  that  time  subscribed  by  the 

Elaintiff,  upon  divers  policies  of  assurance,  to  the  said  £,  at 
is  request,  in  consideration  &c.    Add  Quantum  meruit. 
.hnp.PL2:i\. 

NoTB.  Assumpsit,  for  that  the  defendant  was  indebted  to  the  plaintiff 
in  J^O  pro  premio^  on  a  policy  of  assurance  ;  it  was  objected,  that  the 
plaintiff  ought  to  show  a  certain  consideration,  what  the  premium  was, 
.  and  how  it  became  due.  By  the  court ;  it  is  good,  and  like  Assumpsit 
pro  quodam  salario^  which  has  been  adjudged  good.  R.  on  demnrrer. 
2  Lev.  153 ;  Imp.  PI.  332.     {MSS.) 

For  the  hire  of  goods^  horses^  ^e. 

L  For  the  hire  of  divers  goods  and  chattels  of  the  plain- 
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tiffy  by  him,  before  that  time,  let  to  hire  to  said  E,  at  his 
request,  and  by  said  £,  according  to  that  letting  to  hire,  used 
and  enjoyedybr  a  long  time  then  elapsed,  in  consideration  &c. 

(Quantum  meruiL  i 

2.  In  consideration  that  the  plaintiff,  at  the  request  of  the 
said  £,  had,  before  that  time,  let  to  hire  to  the  said  E,  divers 
other  goods  and  chattels  of  the  plaintiff,  to  be  used  and 
employed ;  and  accordingly  had  and  used,  by  virtue  of  that 
letting  to  hire,  by  the  said  E,ybr  a  long  time  then  elapsed, 
Sfc.    Imp.  PI  310. 

Note.  This  declaration  will  answer  for  all  hirings  of  horses,  car- 
riages, ^.  mutatis  fnutandU.  Semble^  that  the  parts  in  italics  are  not 
material     (MSS.)  # 

IndeHtatus  assumpsit  for  use  and  occupation  of  a  house. 

1.  For  the  use  and  occupation  of  a  certain  messuage,  or 
tenement  of  the  plaintiff*  situate  &c.,  by  the  said  B,  at  his 
request,  and  by  permission  of  the  plaintiff,  for  the  space  of 
haUf  a  year,  before  then  elapsed,  used,  occupied,  and  en- 
joyed, in  consideration,  &c. 

Quantum  meruit 

2.  In  consideration  that  the  plaintiff  had  permitted  the 
said  B,  at  his  request,  to  use  and  occupy  a  certain  other 
messuage  or  tenement  of  the  plaintiff*  and  that  the  said 
£,  according  to  that  permission,  had  used,  occupied,  and 
enjoyed  the  same,  for  the  space  of  one  half  year  before  then 
elapsed,  &c.    Imp.  PL  294. 

Note.  Where  the  plaintiff  declares  on  a  special  agreement  for  use  and 
occupation,  he  should  take  care  to  introduce  these  general  counts,  for  if 
he  s^KMild  fail  to  prove  his  special  agreement  strictly  as  set  forth,  he 
will  be  able  to  derive  no  benefit  from  the  liberality  of  the  practice  as  to 
the  adittisBibility  of  evidence  under  the  general  counts,  unless  such  gen* 
era]  counts  are  inserted.  The  variance  consequently  will  be  fatal.  Su 
Eaton  V.  Dugan,  21  Pick.  5S8. 

Messuage  and  land. 

For  the  use  and  occupation  of  a  certain  messuage  and 
100  acres  of  meadow  land,  with  the  appurtenances,  situate, 
&c.    3  fFent.  65. 

Ready  furnished  lodgings. 

For  the  use  and  occupation  of  certain  ready  furnished 

*J^ot  abtolntely  necMnry. 
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lodgings,  being  pared  of  a  certam  measuage,  situate,  &c.» 
3  Went.  65. 

Unfurnished  lodgings, 

L  For  the  use  and  occupation  of  certain  rooms,  with  the 
appurtenances,  being  parcel  of  a  certain  messuage,  situate 
&c.    3  Went.  65. 

Quanlum  meruit  for  the  same. 

2.  In  consideration  that  the  plaintiff,  at  the  request  of  the 
said  £,  had  permitted  the  said  E,  quietly  to  hold  and  occu- 
py the  upper  room,  in  the  eastern  end  of  the  plaintiff's 
dwellinghouse,  in  &c.,  from  &c.  to  &lc^  which  the  said  £ 
held  and  occupied  accordingly,  promised  the  plaintiff  to  pay 
him  so  much  money,  as  he  reasonably  deserved  therefor, 
on  demand,  &c.  R«  Daita. 

Note.  As  thk  a43tion,  for  use  and  occupatioD>  would  not  lie  at  oom- 
mon  law,  without  an  express  promise^  the  statute  11  G.  II.  c.  19,  s.  14, 
seems  to  have  heen  adopted. 

Quantum  meruit  for  labors  as  a  candidate  minister  of  the  gospeL 

For  that^  on  &c.,  at  &c,  in  consideration  that  the  plaintiff 
at  the  special  request  of  said  inhabitants,  had,  before  that 
time,  viz.  on  every  Lord's  day  from  &c.  to  &c.  inclusively, 
and  also  on  a  thanksgiving  day,  and  on  one  lecture  day, 
within  that  time,  publicly  prayed  with  and  for,  and  preached 
the  gospel  to  the  said  inhabitants,  and  instructed  them  in 
the  principles  and  doctrines  of  the  Christian  religion,  the 
said  inhabitants  then  and  there  promised  the  plaintiff,  to  pay 
him  therefor,  on  demand,  so  much  money  as  he  reasonably 
deserved  to  have,  which  the  plaintiff  avers  to  be  the  sum 

of  &C.  J.    8EWALL, 

Indehitatus  assumpsit  for  the  same ;  hy  a  settled  minister  against  pro- 

prietors. 

For  that  whereas  the  plaintiff,  on  &c.,  upon  the  invita- 
tion, and  at  the  request  of  said  proprietors,  became  the 
settled  and  ordained  minister  of  the  Gospel,  in  &c.  afore- 
said, and  hath  continued  so  ever  since,  there  doing  the  duty 
of  such  a  minister,  whereupon  the  proprietors  aforesaid,  on 
&c.,  owed  him  [$130]  for  his  services,  for  one  year  ending 
on  &c^  and  on  &c.,  at  &c^  in  consideration  thereof  prom- 
ised the  plaintiff  to  pay  him  the  same  on  demand ;  vet,  &c. 

R.  Dana. 
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QiumHan  manfil  hy  a  phytieum. 

For  that  whereas  the  plaintifi^  on  &c.,  at  &c.,  had  trav- 
eled ten  miles,  and  visited  and  attended,  as  a  physician,  the 
said  E  accordingly,  on  the  same  day,  and  had  examined 
into  his  illness  of  a  dropsy,  commonly  so  called,  and  had 
given  him  advice,  relative  to  his  said  disorder,  prescribed  to 
said  E  a  proper  regimen  in  meats,  drinks  and  exercise,  and 
had  given  him  a  written  direction,  for  the  procurement  and 
administration  of  proper  medicine,  for  bis  recovery  and  re- 
storation to  health,  all  in  the  plaintiff's  business  as  a  physi- 
cian, and  at  his  special  instance  and  request ;  in  consideration 
thereof,  the  said  £  then  and  there  promised  the  plaintiff,  to 
pay  him,  on  demand,  so  much  money  as  he  reasonably  de- 
served therefor,  &c.  Josiah  Quincv. 

Quantum  meruit  hy  an  attorney. 

For  that  the. said  £,  on  &c.,  at  &c.,  in  consideration  that 
the  plaintiff,  in  his  business  as  an  attorney,  at  the  request 
of  said  £,  had,  before  that  time,  done  and  performed  cer- 
tain [other]  Is^r  and  services,  in  and  about  the  drawing 
and  engrossing  divers  [other]  writings,  instruments,  and 
deeds,*  and  in  going  and  making  divers  [other]  journeys, 
and  giving  [other]  attendance  about  the  business  of  the 
said  £ ;  and*  in  and  about  the  prosecuting  and  defending 
divers  [other]  suits  in  courts  of  law  in  this  Commonwealthj 
&c.    3  WenLQl. 

Quantum  valebant  for  goods  sold. 

1.  In  consideration  of  certain  goods  and  merchandises^ 
by  the  plaintiff  to  the  said  D,  at  his  special  request,  then  and 
there,  smd  and  deliveredf  [being  other  but  similar  to  those 
aforementioned]  then  and  there  promised  the  plaintiff  to  pay 
him  on  demand,  so  much  money  as  the  said  goods  and 
merchandises  last  mentioned,  were  reasonably  worth ;  and 
the  plaintiff  avers,  that  the  said  goods  and  merchandises 
last  mentioned,  were,  at  the  time  of  the  sale  and  delivery 
aforesaid,  reasonably  worth  the  sum  of,  &c.,  of  which  the  said 
D  then  and  there  had  notice ;  yet,  &c.         S.  Sewall. 

NoTB.  Such  a  count  may  be  used  in  nxwt  of  the  foregoing  declar* 
atioDSfinstead  of  a  quantum  meruit ;  though  the  latter  seems  now  to  have 
thrown  the  former  out  of  use  in  the  English  forms.    {MSS.) 

*  Uied  M  the  case  maj  be.  t  If  other  covnti. 
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Indebitatus  asmmpHtfor  work  done ;  hf  assignees  of  bankrupt. 

1.  For  that  the  said  E,*  on  &c.,  at  &c.,  being  indebted 
to  the  said  S,  before  he  became  bankrupt  in  &c.,  for  the 
labor  and  services  of  the  said  S,  before  he  became  bankrupt, 
done  and  performed  for  the  said  E,  at  his  request,  and  for 
divers  materials  found  and  provided  by  the  said  S,  before 
he  became  a  bankrupt,  in  and  about  the  business  of  said 
E,  in  consideration  thereof,  then  and  there  promised  the 
said  S,  before  he  became  bankrupt,  to  pay  him  the  same  on 
demand : 

Quantum  meruit, 

2.  In  consideration  that  the  said  S,  before  he  became 
bankrupt,  at  the  like  request  of  the  said  E,  did  and  per- 
formed certain  other  labor  and  services,  for  the  said  E,  and 
found  and  provided  divers  other  materials,  in  and  about  the 
business  of  the  said  E,  at  his  request,  promised  the  said  S, 
before  he  became  bankrupt,  to  pay  him  on  demand  so  much 
money  as  he  reasonably  deserved  therefor;  which  the 
plaintiffs  aver  is  the  sum  of  ^c. 

Money  laid  out^  Sfc. 

3.  For  money  laid  out,  expended,  and  paid  by  the  said 
S.  to  and  for  the  use  of  the  said  £,  at  his  request,  and  for 
other  money,  before  that  time,  had  and  received  by  the  said 
E,  for  the  use  of  the  said  S,  before  he  became  bankrupt, 
in  consideration  &c. 

Condusion. 

7et,  though  requested,  the  said  E  never  paid  the  said 
sums,  or  either  of  them,  to  the  said  S,  before  he  became 
bankrupt,  or  since,  to  the  plaintiffs,  or  either  of  them, 
but  refused,  and  still  refuses  so  to  do.  3  T.  R.  779.  Imp. 
PL  271, 

By  surviving  partner^  for  money  had  and  received^  and  goods  sold  and 

delivered. 

Fo|^  that  the  said  D,  at  &c.,  on  &c.,  being  indebted  to  the 
said  A  A  and  one  B  B  now  deceased,  whom  the  said  A 
A  has  survived,  in  <£1000  as  well  for  the  money  of  the  said 
A  A  and  B  B,  by  the  said  D,  before  that  time  had  and 
received,  as  for  divers  goods  and  merchandises,  by  the  said 
A  A  and  B  B,  to  the  said  D,  before  that  time,  at  his  re- 
quest, sold  and  delivered,  in  consideration  thereof,  then  and 

*  Adj  time  before  the  imiijig  of  the  eommietioa. 
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there  promised  the  said  A  A  and  B  B  to  pay  them  the 
same  an  demand.*  Yet  the  said  D,  though  often  request- 
ed,  never  paid  the  same  to  the  said  A  A  and  B  B,  or  either 
of  them»  in  the  lifetime  of  the  said  B  B ;  or  after  his  death 
to  the  said  A  A,  but  wholly  refused,  and  yet  refuses  so  to 
do.t    See  2  Samd.  122. 

Ded€ariUion  on  all  the  money  counts  joined. 

For  that  the  said  D,  at  Slc.  on  &c.  being  indebted  to  the 
said  A  A,  in  the  sum  of  &c.,  for  money,  by  the  said  A  A^ 
before  that  time  laid  out,  expended,  and  paid  for  the  said 
D,  at  his  special  request ;  and  for  other  money  by  the  said 
A  A,  before  that  time  lent  and  advanced  to  the  said  D« 
at  his  like  request ;  and  for  other  money,  by  the  said  D,  be- 
fore that  time  had  and  received  to  the  use  of  the  said  A 
A,  in  consideration  thereof,  then  and  there  promised  the 
said  A  A  to  pay  him  the  same  sum  of  money,  when  he 
should  be  thereto  afterwards  requested  [or  on  demand ;] 
yet  &C.    Imp.  PL  207. 

SPECIAL  ASSUMPSIT. 

1.  For  not  delioering  goods ^  according  to  contract y  voider 

various  circumstances. 

For  not  delivering  malt  according  to  agreement  vpon  reqneeL 

For  that  on  &c.  at  &c.,  in  consideration  that  the  plain^ 
tiffs,  at  the  instance  and  request  of  the  said  D  [defendant,^ 
had  then  and  there  bought  of  the  said  D,  a  certain  large 
quantity,  to  wit,  one  hundred  quarters  of  malt,  at  and  for  a 
certain  price,  then  and  there  agreed  upon  between  them,  he« 
the  said  D,  faithfully  promised  the  plaintiffs,  well  and  truly 
to  deliver  to  them  the  said  one  hundred  quarters  of  malt, 
whenever  he,  the  said  D,  should  be  thereto  requested ;  and 
the  plaintiffs  in  fact  say,  that  although  the  plaintiffs  after- 
wards, viz.y  on  &c,  at  &c.,  requested  the  said  D,  to  deliver 

*  In  the  precedent  in  Saander^i  Report!,  from  which  this  dedantion  ie  fibetnictedf  the 
VMil  aUention  to  pey  the  lanie  "  tmoi  he  thomUi  b€  thgreto  efftenomrdt  rtfueaM,**  it  omit- 
led ;  and  in  precedente  of  %  eimilar  kind,  in  S  Saand.  117  and  S06.  there  ii  the  same  omie- 
«on.  Bat  in  a  precedent.  1  Saond.  70,  it  if  inaerted,  and  in  moat  of  the  other  entriea 
which  have  heen  oonaultea,  in  the  moden  onei  without  an  exception.  But  fiMsre  if  it  he 
aeceMarjTf  and  ihall  not  be  intended  if  not  otherwise  atated  f  In  the  practice  in  Mr 
rhatcfn,  the  unal  allegation,  la  to  pay  the  aom  '*  on  dtmami,^    {M88,) 


i  Fnm  thia  it  appeaia,  that  all  the  comnon  coonts  may  be  joined  in  one  without  liafc. 
See  on  thia  poiit,  a  learned  note  by  Serj.  Williasia,  in  2  Saand.  122.    (Note  2.)       (MS&) 
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them  the  said  one  hundred  quarters  of  malt,  and  were  then 
and  there  ready  and  tmlHng  to  pay  the  said  D  far  the  tame 
according  to  the  terms  of  the  said  sale,  and  were  then  and 
there  ready  and  willing^  and  offered  to  accept  and  receive^ 
the  said  one  hundred  quarters  of  malt,  of  and  from  said  D ; 
yet  the  said  D  did  not,  when  requested,  as  aforesaid,  or,  at 
any  other  time  before  or  since,  deliver  to  the  plaintilSs  the 
said  one  hundred  quarters  of  malt,  or  any  part  thereof  but 
wholly  refused,  and  still  refuses  so  to  do. 

Note.  This  declaration  was  held  good  on  a  motion  in  arrest  of  judg* 
ment ;  though  objected  that  the  plaintiffs  should  have  averred  an  actual 
tender*  and  not  a  mere  readiness  and  willingness  to  pay  for  the  malt. 
RatDSon  et  al.  v.  Johnson,  1  East's  T.  IL  203.    {MSS.) 

On  a  c&ntract  of  sale ;  non^delivery ;  mutual  promises :  special  damage^ 

Sfc, 

For  that  whereas  heretofore,  to  wit,  on  &c,,  at  &c^  by  a 
certain  agreement  then  and  there  made,  by  and  between 
the  said  A  and  the  said  C  and  G,  it  was  agreed  that  the 

said  C  and  G  should,  on  or  before then  next  following, 

deliver  to  the  plaintiff,  on  some  convenient  wharf  in  said  S, 
at  the  option  of  the  plaintiff,  three  thousand  feet  of  good 
merchantable  white  pine  plazik,  three  inches  thick,  and  of  at 
least  thirty  feet  in  length,  to  be  measured  from  the  narrow- 
est side  thereof,  and  that  the  plaintiff  should  pay  them,  on 
delivery  of  said  plank,  $ — ,  that  is  to  say,  $ —  for  each 
thousand  feet  of  said  plank,  in  money,  current  in  the  town 
of  A,  also  to  assist  the  maister  and  crew  of  the  vessel  which 
should  bring  said  plank,  in  unloading  the  same;  and  the  said 
agreement,  being  so  made  as  aforesaid,  afterwards,  to  wit, 
on  &c.,  at  &c.,  in  consideration  thereof,  and  that  the  said 
A,  at  the  special  instance  and  request  of  the  said  C  and  G, 
had  then  and  there  undertaken  and  faithfully  promised  the 
said  C  and  G  to  perform  and  fulfil  the  said  agreement,  in  all 
things  on  his  part  and  behalf  to  be  performed  and  fulfilled, 
they,  the  said  C  and  G,  undertook,  and  then  and  there  faith- 
fully promised  the  said  A  to  perform  and  fulfil  the  said 
agreement,  in  all  things  on  their  part  and  behalf  to  be  per- 
formed and  fulfilled ;  and  the  plaintiff  saith,  that  the  said 

day  of  &c.,  hath  long  since  past,  and  that  although  he, 

the  said  A,  was  always  ready  between  said day  of  &c., 

and day  of  &c.,  to  accept  and  take  the  said  plank  so 

agreed  to  be  delivered  to  him  as  aforesaid,  and  to  pay  the 
said  % — ^  and  to  appoint  the  wharf  in  said  S,  where  the 
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aame  should  be  landed,  and  to  assist  the  master  and  crew 
in  diacharging  the  vessel  as  aforesaid ;  yet  the  said  C  and 
Qy  not  regarding  the  said  agreement,  nor  their  said  promise 
and  undertaking,  so  by  them  made  as  aforesaid,  but  con- 
triving and  fraudulently  intending  to  deceive  the  said  A  in 
this  behalf^  did  not  deliver  said  plank,  but  wholly  neglected 
and  re^ed  so  to  do ;  by  reason  whereof  the  said  A  hath 
been  necessitated,  obliged,  and  compelled  to  buy  another 
large  quantity  of  good  merchantable  pine  plank,  to  answer 
lus  occasions  and  use,  to  wit,  three  thousand  feet  of  good 
merchantable  pine  plank,  at  a  greater  and  more  advanced 
price  than  the  said  plank  so  as  aforesaid  agreed  by  the  said 
G  and  O,  to  have  been  delivered  to  the  plaintiff,  to  wit,  at 
and  after  the  rate  or  price  of  $ —  per  thousand  feet  of  like 
good  merchantable  pine  plank,  to  wit,  at  said  S,  and  has 
also  been  put  to  great  expense  of  time,  and  money  and  la- 
bor respecting  the  premises.  B.  Merrill. 

Counts  on  contract  of  idle ;  mutual  promises ;  non-delivery,  ^c. 

• 

—  For  that  whereas,  heretofore,  to  wit,  on  &c.,  at  &c«, 
to  wit,  at  &C.,  the  said  £  and  C,  at  the  special  instance  and 
request  of  said  J  and  D,  bargained  with  the  said  J  and  D, 
to  ouy  of  them  the  said  J  and  D,  and  the  said  J  and  D 
then  and  there  sold  to  the  said  E  and  C,  a  large  quantity, 
to  wit,  one  case  of  cotton  cambricks,  marked  number  two 
hundred  and  sixty-two,  containing  thirteen  hundred  and 
eighty-four  yards  of  the  same  cambricks,  at  the  rate  or  price 
of  $ —  for  each  and  every  yard  thereof,  to  be  delivered  by 
the  said  J  and  D,  to  the  said  E  and  C  upon  demand,  and  to 
be  paid  for  by  iaid  E  and  C,  on  the  delivery  thereof  as 
aforesaid,  and  in  consideration  thereof,  and  that  the  said  £ 
and  C,  at  the  like  instance  and  request  of  said  J  and  D,  had 
then  and  there  undertaken  and  faithfully  promised  the  said 
J  and  D  to  accept  and  receive  the  said  case  of  cotton  cam- 
bricks, and  to  pay  them  for  the  same  at  the  rate  or  price 
aforesaid,  they,  the  said  J  and  D,  undertook  and  promised  to 
deliver  the  said  case  of  cotton  cambricks  to  them,  the  said 
£  and  C,  as  aforesaid ;  and  the  plaintiffs  aver,  that  after- 
wards, to  wit,  on  &c.  last,  at  said  S,  they  paid  for  the  same,, 
at  the  rate  or  price  aforesaid,  a  sum  of  money,  amounting^ 
to  $ — ^  and  they  have  ever  been  ready  and  willing  to  ac- 
cept and  receive  the  said  case  of  cotton  cambricks ;  yet  the 
said  J  and  D,  though  often  requested,  after  said  payment, 
have  not  delivered  the  same,  but  wholly  neglect  and  refuse 
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SO  to  do ;  whereby  the  plaintiffs  ha?e  lost  and  been  depriv- 
ed of  divers  great  gams  and  profits,  which  might  and  other- 
wise would  have  arisen  and  accrued  to  them»  from  the 
delivery  of  said  case  of  cotton  cambricks. 

Also  for  that  whereas,  heretofore,  to  wit,  on  &c.,  at  &lc^ 
to  wit,  &c.,  the  sadd  plaintiffs,  at  the  special  instance  and 
request  of  said  J  and  D,  bargained  with  the  said  J  and  D  to 
buy  of  them,  and  they  then  and  there  sold  to  the  plaintifis 
a  certun  other  case  of  cotton  cambricks,  marked  number 
two  hundred  and  sixty-two,  for  the  price  and  sum  of  $— *, 
to  be  delivered  to  the  plaintiffs  by  said  J  and  D,  upon  the 
payment  therefor  of  said  last  mentioned  sum  of  money,  to 
be  made  by  the  plaintiffs  to  ssdd  J  and  D,  and  to  be  paid 
for  by  the  plaintiffs  to  said  J  and  D,  on  demand ;  and  in 
consideration  thereof,  and  that  the  plaintiffs,  at  the  like  in- 
stance and  request  of  said  J  and  D,  had  then  and  there 
promised  them  to  accept  and  receive  the  said  last  mention- 
ed case  of  cotton  cambricks,  and  to  pay  them  the  said  last 
mentioned  sum  of  money  for  the  same,  on  demand,  they,  the 
said  J  and  D,  promised  to  deliver  said  last  mentioned  ease 
of  cotton  cambricks  to  the  plaintiffs,  whenever  the  plaintifis 
should  pay  said  last  mentioned  sum  to  them,  the  said  J  and 
D ;  and  the  plaintiffs  aver,  that  afterward,  to  vrit,  on  &c., 
they  paid  the  said  last  mentioned  sumof  $— ,  to  said  J  and  D, 
to  wit,  at  said  S,  and  that  the  plsdntiffs  have  ever  been  ready 
and  willing  to  accept  and  receive  the  same  last  mentioned 
case  of  cotton  cambricks ;  yet  the  said  J  and  D,  though  af- 
terward, to  wit,  on  &c.  last,  requested,  have  not  delivered 
the  same,  but  wholly  neglect  and  refuse  so  to  do ;  whereby 
the  plaintiffs  have  Most  and  been  deprived  of  divers  other 
great  gains  and  profits,  which  might  and  otherwise  would 
have  arisen  and  accrued  to  them,  from  the  delivery  of  said 
last  mentioned  case  of  cotton  cambricks. 

Second  Count.  Also  for  that  whereas,  heretofore,  to 
wit,  on  &c.  last,  at  B,  to  wit,  at  &c.,  the  plaintiffs,  at  the  in- 
stance and  request  of  the  said  J  and  D,  bargained  with  them 
to  buy  of  them,  and  they  then  and  there  sold  to  the  plain- 
tiffs, a  certain  other  case  of  cotton  cambricks,  consisting  of 
one  thousand  three  hundred  and  eighty-four  yards  of  cam- 
brick,  at  and  after  the  rate  and  price  of  $ —  for  each  yard 
thereof,  to  be  delivered  to  the  plaintiffs  by  said  J  and  D, 
upon  the  payment  of  said  price  therefor,  by  the  plaintiffs  to 
the  said  J  and  D,  and  to  be  paid  for  by  the  plaintiffs,  on 
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demand ;  and,  in  consideration  thereof,  and  that  the  plain- 
tiffS)  at  the  like  instance  and  request  of  said  J  and  D,  had 
then  and  there  promised  to  pay  them  the  aforesaid  price  of 
$ —  for  each  yard  thereof,  amounting  in  the  whole  to  the 
sum  of  $ — 9  on  demand,  and  to  accept  and  receive  the  said 
last  mentioned  case  of  cotton  cambricks,  they,  the  said  J 
and  D,  promised  the  plaintiffs  to  deliver  to  them  the  said  last 
mentioned  case  of  cotton  cambricks,  whenever  the  plaintiffs 
sbodd  pay  the  said  last  mentioned  sum  of  $  —  to  them,  the 
said  J  and  D ;  and  the  plaintiffs  aver,  that  afterward,  to  wit, 
on  &c.  last,  in  pursuance  and  fulfilment  of  said  last  bargain 
and  promise,  they  paid  said  last  mentioned  sum  of  $ —  to 
said  J  and  D,  to  wit,  at  said  S ;  and  the  plaintiffs  have  ever 
been  ready  and  willing  to  accept  and  receive  the  same  last 
mentioned  case  of  cotton  cambricks ;  yet  the  said  J  and  D, 
though  afterward,  to  wit,  on  &c.,  requested,  have  not  deliv- 
ered the  same,  but  have  wholly  neglected  and  refused  so  to 
do. 

Also  for  that  said  J  and  D,  at  ssdd  S,  on  &c«  last,  being 
indebted  to  the  plaintiffs  in  another  sum  of  $ — ^  as  well  for 
so  much  money  by  said  J  and  D,  had  and  received  to  the 
use  of  the  plaintiffs,  as  for  a  like  sum  by  the  plaintiffs  before 
that  time  disbursed,  laid  out,  and  expended  for  the  use  of 
said  J  and  D,  then  and  there,  in  consideration  thereof,  pro- 
mised to  pay  the  plaintiffs  the  same  last  mentioned  sum  on 
demand;  yet  said  J  and  D,  though  requested,  said  sum 
have  not  paid,  but  neglect  so  to  do,  B.  Merrill. 

For  not  ddwering  com  according  to  agreement^  vnihin  one  months  at  a 

stijndaied  piece. 

For  that,  on  &c.,  at  &c.,  in  consideration  that  the  plain- 
tiff, at  the  special  request  of  the  said  E  had  then  and  there 
bought  of  the  said  E,  two  hundred  quarters  of  corn,  at  $20 
per  quarter,  such  price  to  be  therefor  paid  by  the  plaintiff 
to  the  said  £,  the  said  E  prombed  the  plaintiff  to  deliver  to 
him  the  said  com,  at  S,  in  one  month  from  that  time,  viz. 
the  time  of  sale.  And  the  plaintiff  avers,  that  he  always, 
from  the  time  of  making  such  sale,  for  the  space  of  one 
month  then  next  following,  and  afterwards,  was  ready  and 
willing  to  receive  the  said  com,  at  said  S,  and  was  ready 
to  have  paid  for  U  on  delivery^  according  to  the  said  stipu- 
lated terms ;  yet  the  said  £,  though  requested,  did  not, 
within  one  month  from  the  time  of  making  such  sale  as 
aforesaid,  or  at  any  other  time,  deliver  the  said  corn  to  the 
plaintiff,  at  said  S,  or  elsewhere,  but  wholly  refused  so  to  do 


158  ASSUMPSIT. 

Note.  Judgment  was  arrested  m  this  ease,  on  motion  for  want  of  the 
averment  printed  in  italics ;  the  Ck)urt  being  of  opinion,  that  it  was  neces* 
sary  to  aver  a  performance,  or  what  was  equivalent  thereto  ;  or  a  readi- 
ness to  pay,  according  to  the  case  of  Ratoson  v.  Johnson*  Morion  v. 
Lamb,  7  T.  R.  125.    (MSS.) 

For  not  delivering  wheat  at  teveral  times  according  to  agreement. 

For  that  the  said  N,  on  Slc.^  at  &c.  in  consideration  that 
the  plaintiff  at  the  special  request  of  said  N,  had  agreed 
to  purchase  of  him  a  large  quantity,  to  wit,  one  hundred 
bags  of  wheat,  each  bag  weighing  three  hundred  pounds,  and 
for  forty  bags,  part  of  the  same  wheat,  to  pay  the  said  N  $8 
per  bag,  and  for  the  remaining  sixty  bags,  to  pay  the  mar- 
ket price,  at  the  then  next  market  day,  promised  the  plain- 
tiff to  sell  and  deliver  him  the  said  forty  bags  immediately, 
and  the  remaining  sixty  bags,  at  the  then  next  market  day^ 
at  the  said  stipulated  price ;  and  the  plaintiff  avers  that  the 
said  N,  in  part  performance  of  his  contract  aforesaid,  then 
and  there  sold  and  delivered  the  plaintiff  the  said  first  forty 
bags  of  wheat ;  but  though  the  plaintiff  was  ready  and  will- 
ing to  receive  the  remaining  sixty  bags  of  wheat,  at  the  said 
next  market  day,  to  wit,  at  &c.,  on  &c.,  and  was  then 
and  there  ready  and  willing  to  pay  the  said  N  therefor,  on 
delivery,  according  to  the  said  stipulated  price,  the  said  N, 
though  requested,  on  the  said  next  market  day,  or  at  any 
time  before  or  since,  did  not  deliver  the  plaintiff  the  said 
remaining  sixty  bags  of  wheat,  but  wholly  refused  and  still 
refuses  so  to  do« 

Note.  Upon  breach  of  contract  for  the  purchase  of  one  hundred  bags 
of  wheat,  forty  or  fifty  of  which  were  to  be  delivered  on  one  market  day, 
and  the  remainder  On  the  next  market  day,  the  plaintiff  cannot  declare  as 
upon  an  absolute  contract  for  the  delivery  of  forty  bags  on  the  first  day 
dsc.,  though  forty  bags  were  then  in  fact  delivered,  but  the  contract  must 
be  stated  in  the  alternative  according  to  the  original  terms  of  the  contract. 
Fenney  v.  Forter,  2  East's  T.  R.  2.    (MSS.) 

For  not  delivering  barley ^  earnest  being  paid,  and  special  request  made. 

For  that  whereas  the  plsdntiff,  on  &c.,  at  &c.,  at  the  re- 
quest of  the  said  £,  bought  of  the  said  £,  five  bushels  of 
seed  barley,  at  the  rate  or  price  of  $1  for  every  bushel  there- 
of, to  be  therefor  paid  by  the  plaintiff  to  the  said  £,  and 
then  and  there  paid  to  the  said  £,  in  hand,  the  sum  of  $1, 
in  part  payment  of  the  said  price  to  be  paid  for  said  barley, 
and  then  and  there  promised  the  said  £,  to  pay  the  residue 
of  the  said  rate  or  price,  so  to  be  paid  for  said  barley,  on  the 
delivery  of  the  said  barley ;  in  consideration  whereof  the 
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• 

said  E,  then  and  there,  promised  the  plaintiflf  to  deliver  him 
the  said  five  bushels  of  seed  barley,  on  request  And  the 
plaintiff  avers  that  he  afterwards,  on  &c.,  at  &c.,  requested 
the  said  £  to  deliver  him,  the  plaintiff,  the  said  five  bushels 
of  seed  barley,  and  was  then  and  there  ready,  and  offered 
to  pay  the  said  E,  the  residue  of  the  said  price  or  rate^  to 
be  paid  for  the  same.  Tet  the  said  E  did  not,  at  the  time 
he  was  so  requested,  or  at  any  other  time,  before  or  after- 
wards, deliver  the  said  barley,  or  any  part  thereof,  to  the 
plaintiff,  but  wholly  refused  and  still  refuses  so  to  do.  2 
Pfenl.  229.  Warren. 

For  not  delivering  barley  according  to  agreement^  earnest  being  paid. 

For  that  whereas  the  said  D,  on  &c.,  at  &c.,  bargained 
and  sold  to  the  plaintiff  fifty  quarters  of  barley,  at  the  rate  of 
$10  per  quarter,  in  the  whole  amounting  to  $500,  the  said 
D,  in  consideration  of  $10,  to  him  in  hand  paid  by  the  plain* 
tiff,  and  of  $490,  to  the  said  D,  to  be  paid  by  the  plaintiff, 
upon  the  delivery  of  the  said  barley,  then  and  there  pro* 
mised  the  plaintiff  to  deliver  the  said  fifty  quarters  of  barley, 
at  or  before  &c.,  which  is  long  since  past,  at  the  dweUing 
of  the  plaintiff  in  said  S ;  yet  the  said  D,  not  minding  his 
said  promise,  though  the  plaintiff  was  always  ready,  on  the 
delivery  of  said  barley,  to  pay  the  said  D  the  said  $490,  to 
wit,  $10  for  every  quarter  thereof,  according  to  his  promise 
aforesaid,  the  said  60  quarters  of  barley,  or  any  part  thereof, 
hath  not  delivered,  but  wholly  refuses  so  to  do.  2  Inst. 
Cier.  126. 

Note.  Mr.  Justice  Blackstone  lays  it  down  as  a  rule,  *^  that  if  any  part 
of  the  price  is  laid  down,  if  it  be  but  a  penney,  or  any  portion  of  the  goods 
delivered  by  way  of  earnest,  the  property  of  the  goods  is  absolutely 
bound  by  it.^'  So  in  Bach  v.  Oiren,  5  T.  R.  on  an  action  of  Assumpsit  for 
not  delivering  a  mare  in  exchange  for  plaintifi'^s  colt,  earnest  being  paid 
by  defendant,  it  was  objected  on  demurrer,  that  the  plaintiff  had  not 
averred  that  he  delivered  the  colt,  which  was  a  precedent  condition ; 
but  per  Buller,  '*  there  is  no  foundation  for  the  objection  ;  the  payment 
of  the  earnest  vested  the  property  of  the  colt  in  the  defendant,  and  it  was 
unnecessary  for  the  plaintiff  to  have  averred  a  tender  of  it."  But  Lord 
Holt  is  reported  to  have  said  the  contrary,  in  Salk.  113,  and  to  have  de- 
clared, that  the  property  is  not  considered  as  absolutely  transferred  to  the 
buyer  by  earnest,  and  therefore,  the  money  must  be  paid  upon  fetching 
away  the  goods,  if  no  other  time  of  payment  is  mentioned.  Earnest  only 
binds  the  bargain,  and  gives  the  party  a  right  to  demand,  but  then  a  de- 
mand, without  payment  of  the  money  is  void.  2  Bl.  Com.  448,  note,  by 
CSiristian  ;  Brown^s  Civil  Law,  355,  note.  And  qtuere^  if  the  case  of 
Baeh  v.  Owen  was  not  suppportable  on  other  grounds*    (MSS.) 

On  the  subject  of  Earnest,  See  Law  Summary,  91. 
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For  not  delivering  harley  to  the  plaintiffs  eameet  being  paid^  and  pflri 

delivery. 

For  that  whereas,  on  &c.  at  &c.,  the  plaintiff  had  bought 
of  the  said  D,  and  the  said  D  had  bargsdned  and  sold  to  the 
plaintiff,  one  hundred  quarters  of  as  good  barley  as  one  W. 
F's  was,  to  be  delivered  to  the  plaintiff  at  H,  between  harvest 
and  Candlemas  in  the  same  year,  where  the  plaintiff  should 
appoint,  after  the  rate  of  $3,  per  quarter,  to  be  paid  by  the 
plaintiff  to  the  said  D,  whereof  the  plaintiff  then  and  there 
paid  to  the  said  D,  fifty  cents  in  hand,  and  agreed  to  pay  the 
residue  at  the  times  of  delivery  of  said  barley,  according  to 
the  quantity  of  the  same,  at  every  time  of  delivery,  and  ac- 
cording to  the  rate  aforesaid ;  in  (Consideration  whereof,  the 
said  D  then  and  there  promised  the  plaintiff,  to  deliver  to 
him  the  said  barley,  so  bargained  and  sold,  according  to  the 
bargain  and  agreement  aforesaid.  And  the  plaintiff  avers, 
that  although  the  said  D,  in  pursuance  of  his  said  promise, 
hath  delivered  to  the  plaintiff  a  certain  portion  of  the  said 
barley,  to  wit,  twenty  quarters,  and  although  the  plaintiff 
bath,  at  all  times  hitherto,  been  ready  and  willing  to  receive 
the  residue  of  the  said  barley,  and  to  pay  the  said  D  for  the 
same,  according  to  the  agreement  aforesaid,  and  on  &c.,  did 
appoint  his,  the  plaintiff's  house  at  said  H,  the  place  of  de- 
livery of  the  same,  and  did  thereof,  then  and  there  give  due 
notice  to  the  said  plaintiff,  and  did  on  &c.  at  said  H,  being 
the  last  day  of  the  time  stipulated  for  the  delivery  of  the 
samfe  residue,  and  on  the  last  part  of  said  day,  to  wit,  at 

o'clock,  thereto  especially  request  the  said  D ;  yet  the 

said  D  hath  never  delivered  ihe  same  residue  or  any  part 
thereof,  but  wholly  refuses  so  to  do. 

Note.  Thin  was  the  case  of  Peeram  v.  Palmer^  Gilb.  Law  of  Evid. 
Loft's  edit.  393,  where  the  main  question  was,  whether  defendant  was 
obliged  to  deliver  the  residue,  not  having  been  fully  paid  for  the  quantity 
delivered.  Parker  C.  J.  resolved,  that  though  defendant  was  not  obliged 
to  deliver  the  first  twenty  quarters,  without  payment,  yet  having  done  so, 
it  was  an  implied  waiver  for  so  much,  and  did  not  excuse  him  from  de- 
livering the  residue.     (MSS.) 

For  not  delivering  10  hJids,  of  sugar  to  the  plaintiffs  to  he  delivered 

upon  request. 

For  that  the  plaintiff  on  &c.,  at  £lc.,  at  the  special  re- 
quest of  the  said  £,  bought  of  the  said  E,  ten  hogsheads 
of  sugar,  at  the  rate  of  $6  for  every  hundred  weight  thereof, 
and  at  the  same  rate  for  any  less  quantity,  to  be  paid  there- 
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for  by  the  plaintiff  to  the  said  E  for  the  same,  and  the  plaint 
tiff  then  and  there  promised  the  said  E  to  pay  him  for  the 
said  ten  hogsheads  of  sugar,  at  the  rate  aforesaid,  upon  re- 
quest ;  and,  in  consideration  thereof,  the  said  E,  then  and 
there  promised  the  plaintiff  to  deliver  him  the  said  ten  hogs- 
heads of  sugar,  upon  request,  and  although  the  plaintiff  hath 
sdways,  since  the  makmgof  said  promise  hitherto^  been  ready 
to  pay  the  said  £  at  the  rate  aforesaid,  for  the  said  sugar, 
and  has  often  offered  so  to  do ;  yet  the  said  E  hath  not 
delivered  the  said  ten  hogsheads  of  sugar,  or  any  part  there- 
of, though  afterwards,  to  wit,  on  &c^  at  &c,  and  often 
afterwards  thereto  requested,  but  wholly  refused  and  still 
refuses  so  to  do.    34  DecL  Morgan^ s  Preeed.  160. 

For  not  ddioering  all  the  hops  which  defendant  raited  that  year^  though 
plaintiff  tpos  ready y  ^c;  on  mutual  promise. 

For  that  whereas,  on  Slc^  at  &c.,  the  plaintiff  bought  of 
the  said  £  all  the  hops,  which  the  said  E  should  have  grow- 
ing in  the  year  next  ensuing,  at  the  rate  of  $12  for  every 
hundred  weight  thereof,  and  according  to  that  rate  for  any 
less  quantity,  to  be  therefor  paid  by  the  plaintiff  to  the  said 
E ;  and  it  was  then  and  there  agreed  by  and  between  the 
said  £  and  the  plaintiff,  that  the  said  E  should  pick  and  dry 
all  such  hops,  and  should  deliver  the  same  so  picked  and 
dried,  so  soon  as  the  same  should  be  picked  and  dried,  as 
aforesaid,  to  the  plaintiff,  and  that  the  plaintiff  should  pay 
the  said  £  for  the  same,  at  the  rate  aforesaid,  on  the  de- 
livery thereof,  in  consideration  whereof,  and  that  the  plaintiff 
then  and  there  promised  the  said  £,  to  perform  all  the 
said  agreement  on  his  part  to  be  performed,  the  said  E 
then  and  there  promised  the  plaintiff  to  perform  all  the  said 
agreement,  on  his,  the  said  E's  part  to  be  performed.  And 
the  plaintiff  avers,  that  the  said  E  had,  in  the  year  next  en- 
suing the  making  of  said  agreement,  to  wit,  in  the  year, 
&rC,  growing,  a  large  quantity  of  hops,  to  wit,  two  hundred 
weight  ot  hops,  all  which  said  hops  were,  in  the  same  year, 
to  wit,  on  &C,,  in  that  year,  picked  and  dried  by  the  said  £ ; 
and  although  the  plaintiff,  always  from  the  time  the  said 
hops  were  so  picked  and  dried,  as  aforesaid,  hitherto  hath 
been  ready  to  receive  the  said  hops,  at  the  rate  aforesaid, 
of  the  said  £,  and  to  pay  for  the  same  on  the  delivery  there- 
of and  hath  often  requested  the  said  £  to  deliver  the  same 
to  the  plaintiff,  according  to  said  agreement ;  yet  th^  said  £, 
though  requested  on  the  day  and  year  last  aforesaid,  viz. 

21 
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at  &c.  hath  not  delivered  the  said  bops,  or  any  part  there- 
of to  the  plaintiff,  but  wholly  refused  and  still  rdfuses  so  to 
do.    35  DecL  Morg.  Preced.  1 63. 

For  nol  delivering  hay  in  certain  proportions  according  to  plaintiff  ^s 

request  and  according  to  agreement. 

For  that,  on  &c.,  at  &.C.,  in  consideration  that  the  plain- 
tiff wouldf  at  the  special  request  of  the  said  £,  buy  of  the 
said  E  a  certain  large  quantity  of  hay,  to  wit,  fifty-seven 
loads  of  hay,  at  the  rate  of  jB  15  by  the  load  for  every  load 
of  such  hay,  to  be  therefor  paid  by  the  plaintiff;  the  said  E 
then  and  there  promised  the  plaintiff  to  deliver  him  the  said 
hay,  from  time  to  time,  in  such  portions  and  quantities,  as 
the  plaintiff  should  have  occasion  for  and  need  of  the  same, 
upon  request.  [And  the  plaintiff  avers,  that  relying  on  the 
promise  aforesaid  of  the  said  E,  he  did  then  and  there  buy 
of  the  said  E,  the  said  hay  at  the  rate  aforessud ;]  and  the 
plaintiff  further  says,  that  although  the  said  E  in  pursuance 
of  his  said  agreement,  and  promise,  hath  delivered  to  the 
plaintiA*  a  certain  part  or  portion  of  the  said  hay,  to  wit, 
twenty  loads  of  the  said  hay,  and  although  the  plaintiff  hath,  at 
all  times  hitherto,  been  and  still  is  ready  and  willing  to  pay 
the  said  E,  for  the  said  hay,  bought  of  the  said  £,  as  afore- 
said ;  yet  the  said  E,  though  the  plaintiff  hath  had  great 
occasion  and  need  for  the  residue  of  said  hay,  and  after- 
wards, to  wit,  on  &c.,  and  oftentimes  since,  at  &c.,  request- 
ed the  said  E  to  deliver  him  the  residue  of  said  hay,  hath 
not  delivered  the  residue  of  said  hay,  or  any  part  thereof, 
but  refused,  and  still  refuses  so  to  do ;  by  reason  whereof, 
the  plaintiff  hath  been  obliged  to  buy  another  large  quanti- 
ty of  other  hay  to  answer  his  occasions  and  use,  to  wit, 
twenty  loads  of  other  hay,  at  a  great  price,  to  wit,  at  the 
price  of  g20,  &c. 

Promise  in  consideration  plaintiff  had  bought  ^c. 

Second  Count.  In  consideration  the  plaintiff  Aad  bought 

&c.  [as  before^  omitting  the  averment  between  brackets.} 

« 

Mutual  promise  in  consideration  of  an  ogreemsnL 

Third  Count.  And  for  that  whereas  the  said  E,  on 
&c.,  at  &c.,  bargained  and  sold  to  the  plaintiff,  and  the 
plaintiff  then  and  there  bought  of  the  said  E,  a  certain  oth- 
^r  quantity  of  hay,  to  wit,  fifty-nine  other  loads  of  hay,  at 
the  rate  of  $  1 5  by  the  load  thereof,  to  be  therefor  psdd  by 
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the  plfidntiff  to  the  said  E ;  and  it  was  then  and  there  agreed 
by  the  said  £  and  the  plaintiff,  that  the  said  £  should  deliv- 
er to  the  plaintiff  the  said  hay  last  mentioned,  in  such  por* 
tions  and  quantities  as  the  plaintiff  should,  from  time  to  time, 
have  occasion  for  and  need  of,  upon  request,  he,  the  plaintiff, 
paying  the  said  £  therefor  at  the  rate  aforesaid  by  the  load, 
for  every  load  thereof,  upon  the  delivery  thereof  as  afore- 
said ;  and  it  being  so  agreed  by  the  plaintiff  and  the  said  £, 
as  last  aforesaid,  the  said  £,  at  the  time  and  place  last  men- 
tioned, in  consideration  that  the  plaintiff,  at  the  special  re- 
quest of  the  said  E,  had,  then  and  there,  promised  the  said 
£  to  perform  ai\d  fulfil  the  said  agreement,  in  all  things  on 
his  part  to  be  performed  and  fulfilled,  promised  the  plaintiff 
to  perform  and  fulfil  the  said  agreement  in  all  things,  on  his, 
the  said  £'s  part,  to  be  performed  and  fulfilled.  And  the 
plaintiff  avers,  that  although  in  pursuance  of  said  aa;reement 
last  mentioned,  the  said  £  hath  delivered  to  the  plaintiff,  at 
his  request,  a  certain  portion  of  the  last  mentioned  hay,  to 
wit,  twenty  other  loads  thereof,  and  although  the  plaintiff,  at 
all  times  hitherto,  hath  been,  and  still  is,  ready  and  willing 
to  pay  the  said  £,  at  the  rate  last  aforesaid,  for  such  portions 
and  quantities  of  the  last  mentioned  hay,  as  should  be  de- 
livered to  him  as  last  aforesaid,  upon  delivery  thereof,  and 
although  the  plaintiff  hath  had  great  need  of  and  occasion 
for  the  residue  of  the  said  last  mentioned  hay ;  yet  the  said 
£,  though  on  &c.,  at  &c.,  and  often  afterwards  thereto  re- 
quested, hath  not  delivered  the  residue  of  the  last  mention- 
ed hay,  or  any  part  thereof,  but  hath  wholly  refused  and 
still  refuses  so  to  do. 

Promise  generally  to  deliver  in  consideration  plaintiff  had  bought. 

Fourth  Count.  And  for  that,  on  &c.,  at  &c.,  in  con- 
sideration that  the  plaintiff,  at  the  like  request  of  the  said 
E,  had,  then  and  there,  bought  of  the  said  £  a  certain  other 
large  quantity  of  hay,  at*  the  rate  of  $15  by  the  load  for 
eve;y  load  thereof,  the  said  £  promised  the  plaintiff  to  de- 
liver him  the  said  last  mentioned  hay,  so  bought  of  him,  the 
said  £,  as  last  aforesaid,  upon  request;  and  the  plaintiff 
avers,  that,  although  he  hath  been  always  ready  and  mlling 
to  pay  the  said  E/or  the  last  mentioned  hay^  at  the  rate  and 
price  last  mentioned^  for  such  ^^ntities  as  shmUd  be  deliv- 
ered to  hwij  as  last  aforesaid^  upon  the  delivery  thereof  and 
although  he  did  afterwards,  to  wit,  on  &c.,  at  &c.  and  on, 
divers  other  days  and  times,  between  that  day  and  the  day 
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of  the  purchase  of  this  writ,  request  the  said  £  to  deliver 
the  said  hay  last  mentioned,  to  hiHn,  the  plaintiff;  yet  the 
said  E  hath  not  delivered  the  said  last  mentioned  hay,  but 
wholly  refused  and  yet  refuses  so  to  do.    2  Went.  PL  1 75. 

Crompton. 

Note.  The  averment  in  italics  is  not  in  Wentworth,  and  qtutre^  if  it 
be  not  necessary  according  to  the  before  mentioned  case  of  Rawson  v. 
Johnson,  1  East's  Rep.  208.    (MSS.) 

For  not  delivering  a  cargo  of  coals. 

For  that  on  &C.,  at  &c.,  in  consideration  that  the  plaintiff, 
at  the  special  request  of  the  said  E,  had  bought  of  the  said 
£  a  cargo  of  coals,  of  and  in  a  certain  ship  called  Slc^ 
whereof  the  said  £  was  then  master,  at  the  rate  and  price 
of  $4  per  chaldron,  for  every  chaldron  thereof;  and  the 
plaintiff,  at  the  like  request  of  the  said  E,  had  then  and 
there  promised  the  said  E  to  pay  him  the  said  rate  and  price 
for  the  same,  the  said  £  promised  the  plaintifl  to  deliver  him 
the  said  cai^o  of  coals ;  and  the  plaintiff  in  fact  says,  that 
the  said  cargo  of  coals  so  by  him  bought  of  the  said  £,  as 
aforesaid,  then  and  there  contained  three  hundred  chaldron 
of  coals,  of  which  the  said  £  then  and  there  had  notice; 
and  although  the  plaintiff  hath  always  been  ready  and  will- 
ing, and  offered  the  said  £  to  pay  him  the  rate  and  p^ice 
aforesaid,  on  delivery  of  the  said  coals ;  yet  the  said  £  hath 
not  delivered  to  the  plaintiff,  the  said  cargo  of  coals,  nor  any 
part  thereof,  though  afterwards,  to  wit,  on  &.c.,  at  Slc,  and 
often  since  thereto  recjuested,  but  refused  and  yet  refuses  to 
deliver  the  same  to  him. 

In  consideration  plaintiff  had  promised  to  pay  after  a  certain  rate ; 

muttuU  promises. 

Second  Count.  And  for  that,  on  &c.,  at  &c.,  in  con- 
sideration that  the  plaintiff,  at  the  like  request  of  the  said 
£,  hath  then  and  there  promi:jed  the  said  i^,  to  pay  him  the 
rate  and  price  of  $4  per  chaldron  for  every  chaldron  of  an- 
other cargo  of  coals  of  the  said  £,  the  said  £  promised  the 
plaintiff  to  deliver  him  the  said  cargo  last  mentioned  ;  and 
the  plaintiff  in  fact  says,  that  the  said  cargo  last  mentioned, 
then  and  there  contained  another  three  hundred  chaldron  of 
coals ;  and  though  the  plaintiff  hath  always  been  ready  and 
willing,  and  often  offered  the  said  £  to  pay  him  the  rate  and 

E rice  last  aforesaid,  on  delivery  of  the  said  cargo  of  coals 
ist  mentioned,  yet  the  said  £  hath  not  yet  delivered  the 
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said  last  cargo  of  coals,  or  any  part  thereof,  to  the  plaintifi^ 
though  the  said  E  was  afterwards,  to  wit,  on  &c.,  at  &c., 
and  often  afterwards  requested,  by  the  plaintiff  thereto,  but 
refused  and  yet  refuses  so  to  do. 

Ik  cansideraiion  plaimiiff  would  pay  at  a  certain  ratCy  and  a  tender 

averred* 

Third  Count.  And  for  that,  on  &c.,  at  &c.,  in  consid* 
eration  that  the  plaintiff,  at  the  like  request  of  the  said  E, 
would  pay  to  the  said  £  the  rate  and  price  of  $4  per  chal- 
dron, for  every  chaldron  of  another  cargo  of  coals  of  the 
said  E,  upon  the  delivery  thereof  to  the  plaintiff,  the  said  £ 
promised  the  plaintiff  tp  deliver  him  the  said  cargo  last  men- 
tioned; and  the  plaintiff  in  fact  saith,  that  he  afterwards,  to 
wit,  on  &c.,  at  &c.,  tendered  and  offered  to  the  said  £  to 
pay  him  the  rate  and  price  last  above  mentioned,  and  then 
and  there  requested  the  said  E  to  deliver  to  him,  the  plain- 
tiff, the  cargo  last  above  mentioned,  which  said  cargo  then 
and  there  amounted  to  another  three  hundred  chaldron  of 
coals ;  yet  the  said  E,  though  often  requested,  hath  not  yet 
delivered  to  the  plaintiff  the  said  cargo  last  above  mention- 
ed, nor  any  pa!  t  thereof,  but  refused  and  yet  refuses  so  to 
da 

In  coTisideration  plaintiff  had  bought  and  promised  to  pay  on  delivery. 

Fourth  Count.  And  for  that,  on  &.C.,  at  &c.,  in  con- 
sideration that  the  plaintiff,  at  the  like  request  of  the  said  E, 
had  bought  of  the  said  £  another  cargo  of  coals  at  the  rate 
and  price  of  $4  per  chaldron,  for  every  chaldron  thereof, 
and  had  then  and  there  prombed  the  said  E,  to  pay  him  the 
said  rate  and  price  for  the  same,  the  said  £  promised  the 
plaintiff  to  deliver  him  the  said  cargo  of  coals,  last  above 
mentioned,  upon  request ;  and  the  plamtiff  in  fact  says,  that 
the  said  cargo  of  coals  last  above  mentioned/contained  other 
three  hundred  chaldron  of  coals,  of  which  the  said  £  then 
and  there  had  notice ;  and  though  the  plaintiff  hath  always 
been  ready  and  willing,  and  often  offered  the  said  £  to  pay 
him  the  rate  and  price  last  above  mentioned  on  delivery  of 
the  said  cargo  last  mentioned ;  yet  the  said  £  hath  not  yet 
delivered  to  the  plaintiff  the  said  last  mentioned  cargo  of 
coals,  though  the  said  £  afterwards,  to  wit,  on  &c.,  and 
often  afterwards,  at  &c.,  was  thereto  requested  by  the 
plaintiff,  but  refused  and  still  refuses  to  deliver  the  same. 
Beere  v.  Hall,    Plead.  Jesisl.  283. 
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For  not  delivering  hops  on  or  before  a  certain  time ;  earnest  being  gtV' 

en,  and  mutual  promises  averred. 

For  that  whereas,  on  &c.,  at  &c*,  it  was  agreed  between 
the  said  £  and  the  plaintiffs,  in  the  manner  followingt  to  wit, 
that  the  said  £  should  deliver  to  the  plaintiffs  sixteen  bags 
of  good,  new  hops,  of  the  then  next  growth,  good  brewers' 
ware,  at  $6  by  the  hundred  weight,  and  that  they  should  be 
delivered  on  or  before  the  25th  of  December,  then  next  fol- 
lowing ;  and  thereupon,  in  consideration  that  the  plaintiflfs 
had  paid  to  the  said  £  $l,in  part  payment  thereof,  and  then 
and  there,  at  the  special  request  of  the  said  £,  promised 
the  said  £  to  perform  the  agreement  aforesaid  in  all  things 
on  the  part  of  them,  the  plaintiffs,  to  be  perforqied,  the  said 
£  then  and  there  promised  the  plaintiffs,  that  he  would  faith- 
fully perform  the  agreement  aforesaid,  in  all  things,  on  his 
part  to  be  performed  ;yet  the  said  j&  hath  not  delivered  the 
aforesaid  sixteen  bags  of  hops  or  any  parcel  thereof,  on  or 
before  the  said  25th  day  of  December,  or  at  any  time  after- 
wards until  this  time,  to  the  plaintiffs,  or  either  of  them,  but 
hitherto  hath  refused  and  still  refuses  so  to  do.  Freeman 
et  aL  v.  Barnard  etaL    3L.  Raym.  245. 

Note.  If  a  promise  be  to  deliver  goods,  on  or  before  the  520th  of  Jan- 
uary, and  the  breach  assigned  be,  that  he  did  not  deliver  t^on  the  20th 
of  January^  it  is  good,  at  least  after  verdict ;  for,  delivery  at  a  day  pre- 
cedent will  not  be  good  without  notice.;  and  a  tender  before  the  last  day 
will  not  excuse  from  making  a  tender  or  delivery  on  the  last  day,  accord- 
ing to  Cro.  Eliz.  14,  73,  per  Holt ;  1  Saik.  140 ;  Com.  89 ;  1  L.  Raym. 
620.     Contra  on  an  award.    2  Lev.  293.     (MSS.) 

For  not  delinering  ten  brushes  on  or  before  a  certain  day^  earnest  being 

paid. 

For  that,  on  &c.,  at  &c.,  the  said  E  sold  the  plaintiff  ten 
brushes  for  2,  then  and  there  in  hand  by  him  paid  to  the 
said  Ey  and  for  $3,  to  be  paid  to  the  said  E^upon  the  de- 
livery thereof;  and  the  said  E  then  and  there,  in  considera- 
tion thereof,  and  that  the  plaintiff,  at  the  special  request  of 
the  said  E,  then  and  there  promised  to  pay  the  said  E,  the 
said  $3,  on  the  delivery  of  the  said  brushes,  promised  the 
plaintiff  to  deliver  him  the  ssdd  ten  brushes,  on  or  before  the 
first  day  of  May,  then  next  ensuing,  but  now  past.  Yet 
though  requested,  the  said  E  did  not  deliver  the  said  ten 
brushes  to  the  plaintiff,  on  or  before  the  first  day  of  May, 
or  afterwards,  but  refused  and  still  refuses  so  to  do. 
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Por  not  selling  and   delivering  talfaw  upon  imparlation ;  pursuant  to 
contract  J  altered  afterwards  as  to  mode  of  payment. 

For  that  whereas,  on  &c.,  at  &c.,  an  importation  of  white 
Russia  tallow  candles  being  expected  to  oe  made  into  the 
U  nited  States,  whereby  the  market  price  of  such  commod- 
ity was  expected  to  be  altered,  the  said  E,  by  one  W,  his 
broker  or  agent  in  that  behalf,  and  by,  and  in  the  name  of 
the  said  £,  then  and  there  agreed  to  sell  the  plaintiffs,  who 
then  and  there  agreed  to  buy,  of  the  said  E,  on  arrival,  to 
wit,  on  the  arrival  of  such  expected  importation  of  tallow, 
as  aforesaid,  one  hundred  casks  of  new  merchantable  white 
Russia  tallow  candles,  at  the  rate  and  upon  the  terms  fol- 
lowing, to  wit,  at  the  rate  of  $10  per  hundred  weight,  with 
customary  allowances  for  taxes  and  defects,  to  be  taken  at 
the  landing  weights,  and  to  be  paid  for  by  the  acceptance 
of  the  plaintiffs,  at  six  months  from  delivery ;  and,  in  case 
any  duty  should  be  imposed  on  tallow,  before  arrival,  to  wit, 
before  the  arrival  of  such  expected  importation  as  aforesaid, 
the  said  duty  to  be  paid  by  the  plaintiffs ;  and  the  plaintiffs 
in  fact  further  say,  that  the  said  E,  having  so  agreed  to  sell 
them  such  tallow  as  aforesaid,  at  the  rate  and  upon  the 
terms  aforesaid,  and  being  desirous  of  being  paid  for  the 
same  in  ready  money,  instead  of  by  such  acceptance  of  the 

!)]ain tiffs  as  aforesaid,  it  was  afterwards,  and  before  the  de- 
ivery  of  the  said  tallow,  or  any  part  thereof,  unto  the  plam- 
tiffs,  to  wit,  on  &c.,  agreed  between  the  plaintiffs  and  the 
said  E,  that  the  ssud  tallow  should  be  paid  for  in  ready  mon- 
ey, instead  of  by  such  acceptance  as  aforesaid,  on  the  plain- 
tiffs' being  allowed  at  the  rate  of  $3  by  the  hundred,  dis- 
count; and  thereupon,  at  the  time  and  place  last  mentioned, 
in  consideration  of  such  several  contracts  for  the  said  tal- 
low, so  agreed  to  be  sold  to  the  plaintiffs  as  aforesaid,  and 
also  in  consideration  that  the  plaintiffs,  at  the  special  request 
of  the  said  E,  promised  him  to  take  and  buy  such  tallow  of 
the  said  E,  according  to  the  terms  of  the  smd  original  agree- 
ment for  the  same,  except  as  to  the  mode  of  payment  for 
the  same,  and,  as  to  such  payment,  to  make  the  same  in 
ready  money,  according  to  the  terms  of  said  second  agree- 
ment respecting  the  said  tallow  instead  of  by  such  accept- 
ance as  aforesaid,  the  said  E  promised  the  plaintiffs  to  sell 
and  deliver  to  them  the  ssud  one  hundred  casks  of  tallow, 
according  to  the  terms  of  the  said  original  agreement,  ex- 
cept as  to  the  mode  of  payment,  and  as  to  that,  according 
to  the  said  second  agreement  respecting  said  tallow ;  and 
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the  plaintiffs  in  fact  say,  that  although  the  said  importation 
of  tallow  hath  long  since  arrived  in  these  States,  to  wit, 
&c. ;  and  although  the  said  E  might  and  could  thereupon 
have  delivered  the  said  one  hundred  casks  of  said  tallow, 
according  to  the  terms  aforesaid ;  and  although  the  said  E 
did  afterwards,  to  wit,  on  &c.,  sell  and  deliver  the  plaintiffs 
a  part,  to  wit,  fifty  of  the  one  hundred  casks  of  said  tallow, 
and  was  thereupon  paid  by  the  plaintiffs  for  the  same  at 
the  rate  aforesaid  in  ready  money ;  and  dthou^h  the  plain* 
tiffs  were  then  wilKng  and  ready,  and  offered  to  buy  of 
and  receive  from  the  said  E,  the  residue  of  the  said  one 
hundred  casks  of  said  tallow,  and  to  pay  for  the  same 
according  to  the  rate,  and  in  manner  last  aforesaid,  and 
then  and  there  requested  the  said  E  to  deliver  them  the 
same ;  yet  the  said  E  hath  never  delivered  the  said  residue 
to  the  plaintiffs,  but  refused  and  still  refuses  so  to  do  ; 
whereby  the  plaintiffs  have  suffered  great  loss,  by  reason  of 
a  rise  in  the  market  price,  and  have  been  obliged  to  pur- 
chase other  tallow  in  lieu  thereof,  at  a  great  and  advanced 
price,  to  answer  divers  contracts  made  by  them  for  such 
tallow  as  aforesaid,  ^c.    2  Went.  Plead.  187. 

For  not  delivering  residue  of  wheats  the  whole  being  paid  for  on  the  de- 
livery of  part. 

For  that  whereas  the  plaintiff,  on  &c.,  at  &c.,  had  bought 
of  the  said  T,  ten  sacks  of  wheat  flour,  computing  five 
bushels  to  the  sack,  in  the  whole  amounting  to  fifty  bushels, 
at  the  rate'  and  price  of  5  dollars  a  sack  for  every  sack,  to 
be  therefor  paid  by  the  plaintiff  to  the  said  T,  and  then  and 
there  promised  the  said  T  to  pay  him  therefor  the  rate  and 
price  aforesaid ;  and,  in  consideration  thereof,  the  said  T 
then  and  there  promised  the  plaintiff  to  deliver  to  him  the 
same  quantity  of  wheat  flour ;  and  although  the  said  T,  on 
&c.,  at  &c,,  in  prosecution  of  the  said  promise  of  the  said 
T,  delivered  the  plaintiff  forty-five  bushels  of  wheat  flour, 
in  part  of  said  fifty  bushels  of  wheat  flour,  and  although  the 
plaintiff  had  paid  the  said  T  the  rate  or  price  aforesaid  for 
the  whole  fifty  bushels  of  the  said  wheat  flour,  to  be  deliv- 
ered to  the  plamtiff  as  aforesaid ;  yet  the  said  T,  the  resi- 
due of  the  said  fifty  bushels  of  wheat  flour,  to  wit,  five 
bushels  thereof,  hath  not  delivered  to  the  plaintiff  although 
to  do  this  the  said  T,  afterwards,  on  &c.,  at  &c«,  and  often 
afterwards,  was  requested,  but  wholly  refused,  and  still  re- 
fiises  so  to  da    Plead.  Assist.  135.  Bootls. 
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Far  ddwering  hops  of  next  yearns  growth^  pari  payment  after  ddioery. 
1st.  CotrnTw— in  coneideration  of  agreement  and  mutual  promises. 

For  that  whereas,  on  &c.,  at  &c.,  at  the  special  request 
of  the  said  £,  it  was  agreed  between  the  plaiptiff  ana  the 
said  E,  in  manner  following,  to  wit ;  the  said  £,  in  consider- 
ation of  $i,  then  paid  him  by  the  plaintiff,  and  of  $200,  to 
be  paid  him  by  the  plaintiff  on  the  tenth  day  of  November, 
then  next  ensuing,  sold  the  plaintiff  one  ton  weight  of  the 
said  £*s  best  hops,  which  the  said  E  should  have  grown  on 
the  hop  grounds  of  the  said  £,  which  he  then  occupied  in 
&C.,  the  then  next  ensuing  year,  and  which  should  be  of 
the  gathering  of  his,  the  said  £'s,  best  hops,  then  ^wing, 
and  that  the  said  E  should  deliver  the  same  to  the  plaintiff, 
at  bis,  the  said  £%  house,  in  &c.,  on  or  before  the  first  day 
of  November  then  next  ensuing,  and  that  the  said  hops 
should  be  cured  in  the  best  manner  the  said  £  could,  and 
as  he  usually  cured  h's  hops,  and  that  in  case  said  £  should 
not  have  a  ton  weight  of  the  bright  or  best  bops,  growing 
in  &c.  and  in  manner  aforesaid,  then  all  such  hops,  whether 
bright  or  brown,  should  be  for  and  towards  making  up  the 
said  ton  of  hops  so  sold,  at  and  after  the  rate  and  price 
above  mentioned,  and  so,  in  proportion,  in  case  there  should 
not  be  a  ton  weight  thereof  grown,  and  that  the  said  £ 
should  give  the  plaintiff  three  days'  notice  of  weighing  the 
said  hops ;  and  thereupon  on  the  day  and  year  first  men* 
tioned,  at  &c.,  in  consideration  that  the  plaintiff,  at  the 
special  request  of  the  said  £,  promised  the  said  £  well  and 
truly  to  perform  the  said  agreement,  in  all  things  on  his  part 
to  be  performed,  the  said  £  then  and  there  promised  the 
plaintifi^  well  and  truly  to  perform  the  said  agreement,  in  all 
things  on  his  part  to  be  performed ;  and  the  plaintiff  in  fact 
says,  that  the  said  £,  in  the  year  next  ensuing,  after  the  said 
agreement  made  as  aforesaid,  and  before  the  time  mentioned 
for  the  delivery  of  the  said  hops,  to  wit,  on  &c.,  had  a  ton 
weight  of  his,  the  said  B*s,  best  hops,  grown  on  his  hop 
grounds,  occupied  by  him  in  &c.  whereof  the  said  £  then 
and  there  had  notice. 

r 

In  consideration  plaint^  had  bought  ^c.  with  statement  of  special  cir-^ 

cumstanees. 

Sscoif0  CoxTHT.   And  whereas,  on  &c.,  at  icc^  in  cor- 

sideration  that  the  plamtifl^  at  the  like  request  of  said  T,  had 

IxMight  of  the  said  T  another  ton  weight  of  the  said  T's 

22 
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best  hopst  which  the  said  T  should  have  grown  on  his  hop 
grounds  in  &c.,  the  then  next  ensuing  year,  and  which 
should  be  of  the  first  gathering  of  his  best  hops  then  grow- 
ing, to  be  cured  by  the  said  T  in  the  best  manner  he  could, 
and  as  he  usually  cured  such  his  best  hops,  and  to  be  deliv- 
ered by  said  T  to  the  plaintiff,  at  the  said  T*s  dwelling- 
house,  in  &c.,  on  or  before  the  first  day  of  November, 
then  next  ensuing,  for  one  dollar,  to  be  paid  in  hand  by  the 
plaintiff,  to  the  said  T,  and  of  two  hundred  dollars  more,  to 
be  paid  by  the  plaintiff  to  the  said  T,  <  n  the  10th  day  of 
November  next  ensuing,  for  the  sa  .  e ;  but,  if  the  said  T 
should  not  have  a  ton  weight  cf  the  bright  or  best  hops, 
grown  in  &c.,  in  manner  aforesaid,  in  the  said  next  ensuing 
year,  then  all  such  hops  as  should  be  then  grown  there, 
whether  bright  or  brown,  should  be  for  and  towards  making 
up  the  said  ton  of  hops  last  above  mentioned,  to  be  sold  at 
and  after  the  rate  and  price  last  above  mentioned,  and  so, 
in  proportion,  in  case  there  should  not  be  a  ton  weight 
thereof  grown,  and  the  said  T  to  give  the  plaintiff  three 
days'  notice  of  weighing  of  the  said  bops  last  mentioned,  at 
&c.,  and  in  consideration  that  the  plaintiff,  at  the  like  re- 
quest of  the  said  T,  ha  I  paid  the  said  T  the  said  one  dollar 
last  mentioned,  and  then  and  there  promised  the  said  T  to 

f>.ay  him  the  rest  of  the  said  rate  last  mentioned,  in  manner 
ast  mentioned,  the  said  T  promised  the  j  laintiff  to  deliver 
him  the  smd  hops  last  mentioned,  in  manner  last  mentioned, 
on  or  before  the  said  first  day  of  November,  then  next  en- 
suing ;  and  the  plaintiff,  in  fact  saith,  that  the  said  T  in  the 
year  then  next  ensuing,  and  before  the  said  time  last  men- 
tioned, to  wit,  on  &c.,  at  &c.,  bad  another  ton  weight  of  his, 
the  said  T's,  best  hops,  grown  on  his  said  hop  grounds,  in 
&c.,  whereof  the  said  T  then  and  there  had  notice : 

JW  contideraiion  plaintiff  had  bought  hops  and  paid  earnest^  and  had 
promised  to  pay ;  dtfendani  promised  ;  special  circumstances  omitted. 

Third  Goitnt.  And  whereas,  on  &c.,  at  &c.,  in  con- 
sideration that  the  plaintiff,  at  the  like  request  of  the  said 
T,  had  bought  of  the  said  T  another  ton  weight  of  hops, 
which  the  said  T  should  have  grown  on  his  hop  grounds,  in 
&c^  the  then  next  ensuing  year,  but  if  there  should  not  be 
a  ton  weight  thereof  grown  there  in  that  year,  th^n  so  much 
thereof  as  should  be  gro\rn  there,  to  be  cured  and  delivered 
by  l!ie  said  T  to  the  plaintifl^  at  tiie  said  T^s  dwellinghouse, 
in  &e.,  on  or  before  the  first  day  of  November,  then  next  en* 


ASSUMPSIT.  171 

suing,  and  after  the  rate  and  price  of  two  hundred  and  one 
dollars,  to  be  paid  by  the  plaintiff  to  the  said  T  for  the  same ; 
one  dollar  in  hand,  and  the  residue  thereof  on  the  tenth  daj 
of  November,  then  next  ensuing,  and  the  plaintiff  had,  at 
the  like  request  of  the  said  T,  then  and  there  paid  him  the 
said  one  dollar  last  mentioned,  and  had  promised  the  saidT 
to  pay  him  the  rtst  of  the  said  rate  last  mentioned,  in  man* 
ner  aforesaid,  the  said  T  promised  the  plaintiff  to  cur^ 
and  deliver  the  said  hops  last  mentioned  to  him,  at  the  s'^id 
T*s  dwellinghouse,  in  &c.,  on  or  before  the  said  tenth  day  of 
November,  then  next  ensuing ;  and  the  plaintiff  in  fact  saith» 
that  the  said  T,  in  the  then  next  t  nsuing  year,  and  before 
the  s  lid  time  for  the  delivery  of  the  hops  last  mentioned^ 
to  wit  on  &c«,  at  &c«,  had  another  ton  weight  of  hops  grown 
on  his  said  hop  grounds,  at  &lc.  whereof  the  said  T  then 
and  there  had  notice. 

1%  consideration  phUfUif  had  bought  ^c,  {as  before)  defendant  promised 

to  deUoer  hops  of  ike  first  gathering. 

Fourth  Count.  And  whereas,  on  &c.,  at  &c.,  in  con- 
sideration that  the  plaintiff,  at  the  like  request  of  the  said  R. 
bad  bought  of  the  said  R  another  ton  weight  of  his,  the  said 
R's,  best  hops,  of  the  first  gathering,  which  the  said  R  should 
have  grown  in  his  hop  grounds,  in  &c.,  the  then  next  en- 
suing year,  for  another  mrge  sum  of  money,  to  wit,  two  hun- 
dred and  one  dollars,  to  be  paid  for  the  same  in  manner 
folbwiog ;  and  the  plaintiff  at  the  like  request  of  the  said  R, 
had  then  and  there  paid  the  said  R,  one  dollar,  part  thereof, 
and  promised  the  plain dff,  to  pay  him  the  residue  thereof  on 
the  tenth  day  of  November,  then  next  ensuing,  the  said  R 
promised  the  plsdntiff  to  deliver  him  the  said  hops  last  men- 
tbned,  on  or  before  the  first  day  of  November,  then  next 
ensuing,  and  the  plaintiff  avers,  that  the  said  R  in  the  year 
then  next  ensuing,  and  before  the  time  for  the  delivery  of 
the  said  hops  last  mentioned,  to  wit,  on  &c.,  at  &c.,  had 
another  ton  weight  of  his  best  h:^ps  of  the  first  gathering  on 
his  said  hop  grounds,  at  &c«,  whereof  the  said  R  then  and 
there  had  notice. 

Tet  the  said  R  hath  not  yet  delivered  the  plaintiff  the 
said  several  quantities  of  hops,  or  any  part  thereof,  though 
on  the  said  tc*nth  day  of  November,  next  ensuing,  the  said 
agreements,  at  &.c.,  thereto  by  the  plaintiff  requested,  and 
though  the  plaindff  then  and  there,  at  the  dwelling  of  the 
said  R»  in  &c^  was  ready  and  willing  to  have  received  the 
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same,  but  the  said  R  hath  hitherto  refused  uid  stiQ  refuses 
to  deliver  the  same  to  him.    Plead,  JlsHsL  233, 

Fwr  not  idwering  two  cotMy  earnest  being  given^  and  residue  pay  able  on 

deHeary. 

For  that  the  plaintiff,  on  &c.,  at  &c.,  at  the  special  re- 
quest of  the  said  R,  bought  of  the  ssdd  R  two  cows,  at  and 
for  a  certain  rate  or  price,  viz.  for  the  sum  of  fifty  dollars, 
whereof  the  plaintiff,  then  and  there  in  hand,  paid  the  said 
R  one  dollar ;  and  in  consideration  thereof,  the  said  R  thea 
and  there  promised  the  plaintiff,  that  he  would  deliver  him 
the  said  cows  on  the  then  next  day,  at  and  for  the  rata  and 
price  aforesaid  ;  and  although  the  plaintiff  was  on  the  mor- 
row of  the  said day  of  &c.,  ready  to  take  and  accept 

the  said  cows,  so  sold  to  him,  as  aforessud,  at  the  price  and 
rate  aforesaid,  and  was  ready  and  willing,  and  offered  to  pay 
the  residue  of  the  said  price  or  rate  thereof  to  the  said  R, 
and  then  and  there  requested  the  said  R  to  deliver  him  the 
said  cows ;  yet  the  said  R  did  not  deliver  the  plaintiff  the 
said  cows,  but  wholly  refused  and  still  refuses  so  to  do.  2 
WerU.  Plead.  138.  Hardcastle. 

For  not  delivering  the  residue  of  certain  calves^  to  he  delivered  weekly. 
1st.  Count. — In  consideration  plaintiff  has  bought  and  promised  to  pay. 

For  that  whereas  the  plaintiff,  on  &c.,  at  ^c,  at  the  spe- 
cial request  ol  the  said  R,  bought  of  the  said  R  fifteen 
calves,  at  the  rate  of  three  dollars,  to  be  paid  the  said  R  for 
each  and  every  of  the  said  calves,  on  the  delivery  thereof, 
and  then  and  there  promised  the  said  R  to  pay  him  the  sum 
of  three  dollars  for  each  and  every  o^  the  said  calves  on 
delivery  thereof  as  aforesaid ;  and  in  consideration  thereof, 
the  said  R  then  and  there  promised  the  plaintiff  to  de* 
liver  him  the  said  fifteen  calves,  in  manner  following,  to 
wit ;  two  of  the  said  calves  in  each  of  the  first  six  weeks, 
and  the  remaining  three  on  the  seventh  week  next  en* 
suing  the  said  sale  thereof;  and  the  plaintiff  avers,  that 
although  the  said  R,  in  the  first  week  after  the  said  sale, 
to  wit,  &c.,  delivered  to  the  plaintiff  two  of  the  said 
calves,  and  in  the  second  week  after  the  said  sale,  to  wit, 
&c.,  delivered  one  other  of  the  said  calves,  in  part  perform- 
ance of  his  said  pron^ise,  which  the  plaintiff  paid  for  accord- 
ing to  the  rate  aforesaid,  on  deUvery;  and,  although  the 
said  seven  weeks  fix)m  the  said  sale  of  the  -lud  calves,  and 
wherein  the  said  calves  should  have  been  delivered  to  the 
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plaintiff,  hare  iMg  since  elapsed,  aiid  although  the  plaintiff, 
within  the  said  seren  weeks,  duly  tendered  himself  and 
offered  to  receire  of  the  said  R,  and  then  and  there  re* 
quested  the  said  R  to  deKver  him  the  rest  of  the  said  calves 
and  then  and  there  tendered  and  offered  to  pay  the  said  R* 
the  sum  of  three  dollars^  for  each  and  every  of  the  residue 
of  the  said  calves,  on  delivery ;  and  although  the  plaintiff 
hath  always  from  thence,  hitherto  been  ready  and  willing  to 
receive  the  residue  of  the  said  calves,  and  to  pay  the  said 
R  for  the  same,  at  the  rate  aforesaid,  to  wit,  at  &c. ;  yet  the 
said  R,  when  requested  as  aforesaid,  did  not  deliver,  nor 
hath  yet  delivered  the  residue  of  the  said  calves  to  the 
plaintiff,  but  wholly  refused  and  still  refuses  so  to  do.  2 
fVent.  Plead.  131.  Barrow. 

In  comideratian  plaintijf  had  bought  ^c.^  plaintiff  alwaifi  ready  4^. 

Second  Count.  For  that,  on  &c^  at  &c.,  in  considera- 
tion that  the  plaintiff  bad  bought  of  the  said  T  other  fifteen 
calves,  at  the  price  of  three  dollars  for  every  of  the  said 
calves,  to  be  paid  therefor  on  the  delivery  thereof,  the  said 
calves  to  be  delivered  in  manner  following^  to  wit :  two  of 
the  said  cahes  in  each  of  the  first  six  weeksj  and  the  remain^ 
ing  three  on  the  seventh  week  next  ensuing  the  said  sale 
thereof^  promised  the  plaintiff  to  deliver  him  two  of  the  said 
calves  in  each  of  the  first  six  weeks,  and  the  remaining  three 
on  the  seventh  week  next  ensuing  the  said  sale  thereof, 
and  the  plaintiff  avers  that  he  always  from  the  time  of  mak- 
ing ssud  s<ile,  for  the  said  seven  weeks  next  ensuing  said 
sale,  and  afterwards,  was  ready  and  willing  to  receive  the 
said  calves,  according  to  the  agreement  aforesaid,  and  was 
ready  to  pay  for  every  thereof  on  delivery,  according  to  the 
rate  aforesaid ;  yet  the  said  T,  though  requested,  within  the 
said  seven  weeks^  to  wit^  on  the  last  day  thereof,  and  after-' 
wards,  never  delivered  the  said  fifteen  calves  to  the  plaintiff, 
within  the  said  seven  weeks,  or  at  any  time  before  or  since, 
hul  only  a  part  thereof,  to  wit,  three  calves,  for  which  the 
plaintiff  paid  the  said  T.  according  to  the  rate  aforesaid,  on 
delivery,  but  the  residue  of  the  same  calves  the  said  T 
wholly  refused,  and  still  refuses  to  deliver  to  the  plaintiff. 

Note.  Add  a  third  county  omitting  the  parts  in  italics ;  and  a  fourth 
count  upon  promise  to  deliver  them  in  a  reasonable  time ;  so  that  some 
count  may  telly  with  the  evidence.     (MSS.) 
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For  not  ielbkrmg  ruUm  tf  eertain  hnfen  to  he  ddketed  weekly  and 

paid  fw  praportiauably. 

Iflor.  CoimT.«-jb  eanMerdUon  of^igreenuM;  wmkudyramieee^  pari 

ddwary  and  epecial  repteet  aoptr^. 

For  that  whereas,  on  &c.,  at  &C,  <he  plaintiff  bought  of 
the  said  D,  six  heifers,  at  the  rate  and  price  of  j096,  to  be 
therefor  paid  by  the  plaintiff  to  the  said  D,  the  said  heifers 
to  be  delivered  to  the  plaintiff,  two  thereof  weekly  from  that 
time,  until  the  said  0ix  heifers  should  be  all  ddivered ;  and 
it  was  then  and  there  agreed  between  the  said  D  and  the 
plaintiff,  that  the  plaintiff  should  take  and  fetch  away  from 
the  said  D,  two  of  the  said  six  heifers  weekly^  from  that  time 
until  the  pisuntiff  should  have  fetched  away  the  smd  six  heif< 
ers,  and  that  the  said  D  should  deliver  to  the  plaintiff  the  said 
heifers,  ws.  two  thereof  weekly,  when  the  plaintiff  should 
come  for  the  same,  and  that  the  plaintiff  should  pay  the  sahl 
price  of  the  said  heifers  by  proportionable  payments,  as  he 
should  fetch  away  the  same ;  and  the  said  agreement  being 
so  made,  the  said  D  then  and  there,  in  consideration  that 
the  plaintiff  then  and  there  promised  the  said  D  to  perform 
all  the  said  agreement  on  his  part  to  be  performed,  promised 
the  plaintiff  to  perform  all  the  said  agreement  on  his,  the 
said  D's,  part  to  be  performed ;  and  although  the  plaintiff, 
on  &c.,  in  the  week  next  after  making  the  said  agreement, 
at  &c.,  paid  the  said  D  $32,  in  part  payment  of  the  said 
rate  and  price,  to  be  therefor  paid  as  aforesaid,  and  then 
and  there  fetched  away  two  of  the  said  heifers,  which  the 
said  D  then  and  there  delivered  him,  and  although  the  plain- 
tiff afterwards,  on  &c.,  in  the^second  week  next  after  mak- 
ing the  sdd  agreement,  at  &c.,  paid  to  the  said  D  $32  more, 
in  further  part  payment  of  the  said  price  to  be  paid,  as 
aforesaid,  and  then  and  there  fetched  away  two  more  of  the 
said  six  heifers,  which  the  said  D  then  and  there  delivered  ; 
and  although  the  plaintiff,  on  the  last  day  of  the  third  week, 
next  after  making  the  said  agreement,  to  wit,  on  &c.,  at  &c., 
went  to  the  said  D  to  fetch  away,  and  was  then  and  there 
ready  to  fetch  away  the  remaining  two  heifers,  and  to  pay, 
and  offered  to  pay  the  said  D  the  residue  of  the  rate  afore- 
said, on  the  delivery  of  the  said  remaining  two  heifers  to 
the  plaintiff,  and  then  and  there  requested  the  said  D  there- 
to; yet  the  said  D  did  not  then,  or  at  any  other  time  what- 
soever, deliver  the  said  two  heifers,  or  either  of  them  ta 
the  plaintiff^  but  wholly  refused  and  still  refuses  so  to  do. 
Morg.  Prec.  165, 


ASSUMPSrP,  17» 

Jb  amtideraticn  fUAnt^  had  lou^ki  ifc. ;  part  delivery  mid  MpeekU 

request  averred^ 

^  SscoiTD  CouwT*  For  tbat,  on  &a,  at  Sic^  in  considera- 
tkm  that  the  plaiiitifl^  at  the  special  request  of  the  said  T» 
bad  then  and  there  bought  of  the  said  T  other  six  heifers, 
to  be  delirered  by  the  said  T  to  the  plaintiff,  who  should 
eome  and  fetch  away  ike  same^  m  manner  foUming^  to  unt; 
two  esoery  week  from  that  time  until  the  whole  shotUd  be  de- 
lioeredf  at  and  for  the  price  of  ^6,  to  be  therefcMr  paid  by 
the  plamti£^  in  proportional  payments,  as  the  plaintiff  should 
fetch  away  the  same,  the  said  T  promised  the  plaintiff  to 
deliver  the  last  mentioned  heifers,  two  every  week,  from 
that  time,  as  the  plaintiff  should  come  to  fetch  away  the 
same,  until  the  whole  should  be  delivered ;  and  the  plain- 
tiff avers,  that  though  the  said  T,  in  part  performance  of  the 
agreement  last  mentioned,  did  deliver  to  the  plaintiff  four  of 
the  last  mentioned  six  heifers,  to  uni,  two  weekly,  for  the 
two  first  weeks  J  next  after  the  making  of  the  last  mentioned 
agreetnent,  which  were  paid  for  by  the  plaintiff  on  delivery, 
according  to  the  rate  last  mentioned ;  and  though  the  plain- 
tiff, on  the  last  day  of  the  third  week,  next  after  the  making 
the  agreement  last  mentioned,  to  tct/,  on  fyc,  at  8fc.,  went 
to  the  said  T  to  fetch  away,  and  was  then  and  there  ready 
and  willing  to  fetch  away  the  remabing  two  of  the  heifers 
last  mentioned,  and  to  pay,  and  offered  to  pay  the  said  T 
the  residue  of  the  rate  last  mentioned,  tp  wit,  ^2  on  the 
delivery  thereof  and  then  and  there  requested  the  said  T 
thereto ;  yet  the  said  T  did  not  then  or  at  any  time  before 
or  since,  aeliver  the  plamtiff  the  remaining  two  of  the  heif- 
ers last  mentioned,  or  any  part  thereof  but  then  refused 
and  still  refuses  so  to  do. 

NpTB.  Ajdd  fi  third  count,  omittiag  the  parts  in  italics ;  and  a  fourth, 
as  on  a  general  payment  on  deliTory ;  a  fifth,  as  for  heifers  to  be  deliver* 
ed  on  request ;  and  a  sixth,  in  consideration  plaintiff  had  bought  &c.,  to 
be  paid  for  on  delivery,  and  had  promised  to  pay  therefor  in  proportional 
payments,  ^.,  defendant  promised  to  deliver  upon  request ;  so  that  the 
endenoe  may  comport  with  some  of  the  counts.    (MSS.) 

For  other  declaiatiops  under  this  head,  see  Plead.  Assist.  61. 


For,  not  delivering  linen  in  exchange  far  buckles^ 

For  that,  on  &c*,  at  &c*,  in  consideration  that  the  plain* 
till^  at  the  special  request  of  the  said  T,  would  sell  and  de- 
fiver  the  said  T  a  certain  large  quantity  of  buckles,  to  wit| 
twenty  psdr  of  buckles  of  great  value,  to  wit,  of  the  value 
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of  $\  0|  the  said  T  promised  the  plabtiff  to  deliver  him»  for 
and  in  exchange  for  the  same  buckles^  a  certain  large  quan- 
tity of  Irish  linen,  of  great  value,  to  wit,  of  other  $10,  and 
the  plaintifl^  in  fact  says,  that  he,  relying  on  the  said  pto^ 
mise  of  the  said  T,  did  there  afterwards  on  the  same  day, 
sell  and  deliver  to  the  said  T  the  said  buckles ;  yet  the  said 
T  hath  not  yet  delivered  the  said  Irish  linen,  or  any  part 
thereof,  to  Uie  plaintiff,  though  then  and  there  requested 
thereto,  but  wholly  refused  so  to  do.    2  fVent.  191. 

Graham. 

Note.  Add  second  count,  in  consideration  plaintiff  bad  sold  and  de* 
livered,  leaving  out  the  averment  Also  add  counts  for  goods  sold  and 
delivered  and  quantum  meruit  thereon. 

For  not  deHvering  mare  in  exchange  for  phnntiff^s  eows^  the  said  mare 

being  a  part  only  of  the  exchange. 

For  that  whereas,  on  &c.,  at  &c.,  the  pliuntiff  was  law- 
fully possessed  of  divers,  to  wit,  sefven  cows,  and  the  said 
T  was  then  and  there  possessed  of  a  certain  heifer  and  a 
certain  mare,  and  being  so  possessed,  in  consideration  that 
the  plaintiff,  at  the  special  request  of  the  said  T,  had  then 
and  there  agreed  with  the  said  T  to  exchange  with  the  said 
T  the  said  cows  of  the  plaintiff  for  the  said  heifer  and  mare 
of  the  said  T,  and  a  certain  sum  of  money,  to  wit,  &c.,  to 
be  paid  }ff  said  T  to  the  plaintiff,  the  said  T  then  and 
there  promised  the  plaintiff,  to  deliver  him  the  said  heifer 
and  mare,  and  also  to  pay  bim  the  said  sum  &c.,  by  way 
of,  and  in  exchange  for  the  said  cows  of  the  plaintiff;  and 
the  plaintiff  avers,  that  thereafterwards  on  the  same  day, 
and  in  exchange  for  the  said  mare  and  heifer,  and  sum  of 
&C.,  so  agreed  to  be  paid  and  delivered,  as  aforesaid,  he 
did  deliver  to  the  said  T  the  said  cows,  which  the  said  T 
then  and  there  accordingly  had  and  received;  and  the 
plaintiff  further  says,  that  although  the  said  T  hath  deliver- 
ed his  said  heifer  to  the  plaintiff  in  part  of  said  exchange, 
yet  the  said  T  hath  not  yet  delivered  to  the  plaintiff,  by 
way  of  exchange,  or  otherwise,  the  said  mare,  nor  hath  he 
ever  paid  the  said  sum  of  &c^  so  by  him  agreed  to  be  paid 
to  the  plaintiff,  but  hath  wholly  refused  and  still  refuses  so 

to  do.    2  fVent.  221.  Lawss. 

* 

NoTB.  Add  counts  for  cattle  sold  and  delivered,  bargained  and  sold 
iec.j  for  work  and  labor  of  plaintiff  ^s  mare^  for  money  had  and  received 

wC% 
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P^r  not  delivering  a  mare  according  to  bargain  of  exchange ;  earnest 

being  paid* 

For  that  whereas,  on  &c.  at  &a,  it  was  agreed  between 
the  plaintiff  and  the  said  D,  that  the  plaintiff  should  give 
the  said  D  a  coit»  in  exchange  for  the  mare  of  the  said  D, 
and  should  pay  the  said  D  ten  dollars  to  boot,  on  the  7th 
day  of  December,  then  next  ensuing ;  and  it  was  then  and 
there  further  agreed  by  the  plamtiff  and  the  said  D,  that  the 
plaintiff  should  keep  the  said  colt  until  the  29th  day  of 
September,  then  next  ensuing,  in  consideration  whereof, 
and  that  the  plaintiff  then  and  there  promised  the  said  D, 
to  perform  faithfully  all  the  said  agreement  on  his  part  to  be 
performed,  the  said  D  promised  the  plaintiff  to  perform 
faithfully  all  the  said  agreement  on  his,  the  said  D's,  part  to 
be  performed ;  and  the  said  D  then  and  there,  to  make  the 
said  agreement  the  more  firm  and  binding,  paid  the  plain- 
tiff one  cent  in  earnest  of  the  said  bargain ;  and  the  plain- 
tiff in  fact  says,  that,  in  pursuance  of  said  agreement,  he 
kept  the  said  colt  until  the  said  29th  day  of  September ; 
and  the  plaintiff  further  avers,  that  he  was  always  ready  and 
willing,  and  frequently  offered  to  pay  the  said  D  the  said 
ten  dollars,  and  requested  the  said  D  to  accept  the  same, 
but  the  said  D  would  not  receive  the  said  money  of  the 
plaintiff,  and  the  said  D  hath  not  delivered  the  said  mare  to 
the  plaintiff,  though  on  &c.,  at  &c.,  thereto  requested,  but 
wholly  refused  and  still  refuses  so  to  do.  * 

Note.  This  declaration  is  founded  on  the  case  of  Bach  v.  Owenj  5 
T.  R.  409,  where  the  averments  were  similar,  excepting  a  special  request 
to  deliver  was  not  alleged  as  here,  and  it  was  attempted  to  quash  the  de- 
claration on  demurrer,  because  the  plaintiff  had  not  averred  that  he  had 
delivered  or  offered  to  deliver  the  colt  to  the  defendant.  But,  per  BuUer, 
^*  There  is  no  foundation  for  the  objection ;  the  payment  of  the  halfpenny 
vested  the  property  of  the  colt  in  the  defendant,  and  therefore  it  was 
unnecessary  for  the  plaintiff  to  show  that  he  had  tendered  the  colt  to  the 
defendant.  But  the  plaintiff  should  have  averred  a  special  request  to 
deliver  the  mare,  and  the  want  thereof  is  a  substantial  defect.*^  Qtuzre 
of  the  effect  of  earnest,  and  see  ante,     (MSS.) 

For  not  delivering  plaintiff  a  vessel  which  defendant  buUt  jor  plaintiff 

according  to  agreement^  ifc* 

For  that,  at  &c.,  on  &c.,  the  said  E,  in  consideration  of 
the  promise  and  agreement  of  the  said  plaintiffs  hereinafter 
mentioned,  agreed  with  and  promised  the  said  plaintiffs,  that 
he  would  build  for,  and  deliver  to  them,  a  certain  vessel  ot 
the  following  dimensions  and  description,  to  wit :  sixty-three 
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feet  keel ;  twenty-three  feet  beam ;  eleven  feet  hold ;  pay- 
able for  nine  and  a  half  feet  hold,  with  four  beams  below 
the  upper  deck ;  two  of  them  to  the  foremast,  and  two  of 
them  to  the  mainmast,  with  partners  to  wedge  the  mast  iu ; 
the  quarter  deck  to  run  over  the  main  deck  about  eight  feet, 
and  to  come  just  short  of  the  mainmast ;  the  cabin  floor  to 
be  two  and  a  half  or  three  feet  below  the  main  deck,  with 
proper  beams  and  knees,  and  the  waist  to  be  eighteen 
mches  at  the  midship  and  thirty  inches  forward ;  and  the 
said  vessel  to  be  built  all  of  white  oak,  above  the  floor  tim- 
bers, unless  the  said  plaintifis  should  wish  and  propose  any 
other  wood  for  top  timbers  and  plank,  in  which  case  the  said 
E  promised  to  allow  the  price  of  white  oak  therefor ;  that 
the  said  E  would  caulk  and  grave  the  said  vessel,  fit  for  sea, 
the  said  plaintiffs  finding  oakum  and  naval  stores ;  and  that 
the  said  E  would  do  the  iron  work  for  the  hull  of  the  said 
vessel,  and  for  the  rigging  thereof,  at  twenty  shillings,  of  the 
value  of  ^3,33i,  by  the  hundred  weight,  the  said  iron  work 
to  be  all  weighed,  and  no  hand  work  charged ;  and  that  he, 
the  said  E,  should  clear  the  said  vessel  of  chips,  stop  the 
holes  in  her,  and  would  launch  the  said  vessel  by  the  &c. 
day  of  &c,,  and  would  deliver  the  said  vessel  to  the  said 
plaintiffs,  in  a  reasonable  time  after  the  said  vessel  should  be 
launched,  as  aforesaid  and  not  charge  any  thing  for  launch- 
ing  wedges,  raising  bolts,  or  rimming  irons;  in  considera- 
tion wherefbf,  the  said  plaintiffs  then  and  there  promised 
and  agreed  with  the  said  £,  to  find  oakum  and  naval  stores 
for  caulking  and  graving  the  said  vessel,  as  aforesaid,  to  find 
iron  for  the  iron  work  aforesaid,  to  pay  the  said  E  twenty 
shillings,  of  the  value  abovementioned,  for  every  hundred 
weight  of  iron  work  done  by  the  said  E,  as  aforesaid,  to  pay 
and  deliver  to  the  said  E,  one  barrel  of  West  India  rum  for 
clearing  the  chips,  stopping  the  holes  and  launching  the  said 
vessel,  as  aforesaid ;  that  they  would  pay  to  the  said  E,  for 
putting  in  the  four  beams  below  to  wedge  the  mast  in,  as 
an  extra  bill,  what  the  said  E  should  reasonably  deserve  to 
have  therefor,  and  would  pay  to  the  said  E,  lor  the  said  ves- 
sel, the  sum  of  &c.  by  the  ton,  for  every  ton  the  said  vessel 
should  tonnage ;  one  quarter  part  thereof  in  English  dry 
goods,  one  quarter  part  thereof  in  iron  and  provisions,  and 
one  half  part  thereof  in  cash;  the  first  and  second  payments 
to  be  at  the  customary  cash  price ;  all  the  payments  afore- 
said, to  be  made  by  the  said  plaintiffs,  on  the  delivery  of 
the  said  vessel,  as  aforesaid.    Now  the  said  plaintiffs  aver, 
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that  tbey  reasonably  delivered  and  supplied  the  said  E,  with 
all  the  oakum,  and  naval  stores  and  iron,  to  be  by  them  sup- 
plied, as  aforesaid ;  that  they  hare  been  at  all  times,  and 
are  now  ready  to  do  and  perform  every  thing  on  their  part, 
above  to  be  done  and  performed,  and  that  relying  on  the 
promises  of  the  said  £,  they  have  in  fact,  at  the  said  £'s 
request,  advanced,  paid  and  delivered  to  him  on  account, 
and  towards  payment  of  said  vessel,  $ —  in  cash,  $ —  in  iron, 
^ — in  goods  and  provisions,  according  to  the  account  here- 
to annexed,  and  also  have  been  at  the  expense  of  $ —  in 
caulking  and  in  joiner's  work,  in  butt  bolting  and  in  lumber 
nails,  and  in  painting  of  and  for  the  said  vessel,  and  upon 
and  in  assisting  to  launch  the  said  vessel ;  and  sJso  relying 
upon  the  promises  aforesaid  of  the  said  E,  they  have  pro- 
cured all  the  masts,  spars,  and  yards,  all  the  rigging  and  sails, 
necessary  for  masting,  and  rigging,  and  clothing  the  said 
vessel,  and  the  lead-work,  and  windlass,  and  blocks  for  her 
use ;  yet,  though  the  said  vessel  has  long  been  launched,  to 
wit,  ever  since  &c.,  and  though  he,  the  said  £,  has  had  a  rea- 
sonable time  since  the  launching  of  the  said  vessel,  as  afore- 
said, to  deliver  her  to  the  said  plaintiffs,  and  though  they 
have  been  always  ready  to  receive  the  said  vessel,  and  have 
requested  the  said  E  to  deliver  the  said  vessel  to  them,  the 
said  £,  not  regarding  his  promises,  as  aforesaid,  but  intend- 
ing to  injure  and  defraud  the  said  plaintiffs  in  this  behalf, 
hath  refused  and  still  refuses  to  deliver  the  said  vessel  to 
them,  and  hath  altogether  broken  his  promises  aforesaid. 

T.  Parsons. 


By  admitdttratcr,  for  not  paifing  the  deceased^  nor  the  plaintif  a  Mn 
of  money  agreeably  to  corUraet  to  pay  for  ^cific  artic/ee  at  an 
agreed  rale* 

For  that  the  said  D  and  E,  at  &c.,  on  &c.,  agreed  with 
the  ssud  A  A,  then  living,  for  cordage,  cables,  and  canvas 
for  the  sloop  I,  of  which  the  said  D  and  E  were  the  owners, 
cordage  to  be  at  $ —  per  cwt,  Russia  duck,  number  one,  to 
be  at  $ —  per  piece,  to  pay  in  wood,  staves,  or  bark,  and,  if 
not  paid  in  six  months,  then  to  pay  interest  at  six  per  cent. 
per  annum,  till  paid,  upon  which  agreement,  and  in  consid- 
eration thereof,  the  said  A  A  then  and  there  sold  and  de- 
livered to  the  said  D  and  E  the  duck,  cables  and  cordage 
in  the  acoonnt  annexed  mentioned,  amounting,  according  to 
the  prices  by  said  agreement,  to  the  sum  of  &lc.  And  the 
said  G  avers,  that  the  said  A  A,  in  his  lifetime,  was  always 
ready  to  receive  thp  said  boardsj  staves  or  bark,  in  payment 


180  ASSUMPSIT. 

thereof,  to  wit,  at  said  &c.  Tet  the  said  D  and  E,  or  either 
of  them,  have  not  paid  the  same  sum,  or  any  part  thereof, 
to  the  said  A  A,  in  his  lifetime,  or  since  his  death,  to  the 
said  plaintiff,  or  any  other  administrator  of  the  said  A  A's 
estate,  although  said  term  of  six  months  has  long  since  past, 
and  although  requested  to  pay  the  same.  C.  C.  P.  Essex, 
1792,  Tracy  v.  JetoetL  S.  Sewall. 

2.  On  JSTotes  payable  in  specific  articles,  various  memor- 
anda  in  fVriting,  Bills  of  Lading,  Sfc. 

Holder  v.  Maker ^  on  note  payable  in  specific  articles. 

For  that  the  said  E,  at  &c.,  on  &c.,  by  his  note  of  hand 
of  that  date,  for  value  received,  promised  the  plaintiff  to  pay 
and  deliver  him,  or  his  order  &c.,  gallons  of  New  England 
rum,  at  &c.,  on  Sfc.  or  before  8fc.,  then  next  ensuing,  and 
now  past.    And  the  plaintiff  avers,  that  the  said  rum,  at  the 

said  time  and  place  of  delivery,  was  worth for  every 

gallon,  and  that  he  was  then  and  there  ready  to  receive  the 
same;  yet  the  said  D,  though  then  and  there  requested, 
never  delivered  the  same  ram,  or  any  part  thereof  to  the 
plaintiff,  but  wholly  refuses  so  to  do. 

Another. 

For  that  the  said  D,  at  a  place  called  P,  tiz.,  at  S  afore- 
said, on  &c.,  by  his  note  under  his  hand  of  that  date,  for 
value  received,  promised  the  plaintiff  to  pay  and  deliver  him, 
at  his  wharf  in  said  P  &c.  pipes  of  the  best  Madeira  wine, 

of  the  value  of as  the  plaintiff  avers,  in  &c.  months  from 

the  date  of  said  note,  which  are  long  since  passed ;  yet  the 
said  D,  though  requested,  did  not  deliver  said  pipes  of  wine 
to  the  plaintiff,  according  to  his  promise  aforesaid,  and  has 
ever  since  unjustly  refused  the  same.  T.  Parsons. 

Another. 

For  that  the  said  D,  on  &c.,at  &c.,by  his  note  or  mem- 
orandum in  writing,  of  that  date,  by  him  subscribed,  for 
value  received,  promised  the  plaintiff  to  pay  him  or  his  order, 
one  full  welted  saddle,  such  as  be,  the  said  D,  did  then 
sell  at  S — ,  on  demand.  And  the  plaintiff  avers,  that  he,  on 
&C.,  at  &c.,  was  ready  to  receive,  and  did  then  and  there 
specially  request  the  said  D,  to  deliver  or  pay  him  the  sadd 
saddle,  of  the  value  aforesaid,  and  that  the  said  D,  though 
80  specially  requested,  and  though  often  otherwise  request- 
ed, hath  never  paid  nor  delivered  &c.        S.  Putnam. 
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Holder  v.  Maker ^  on  note  papable  in  hate. 

For  that  the  said  E,  at  &c.,  on  &c.,  by  his  note  and  mem- 
orandum in  writing,  of  that  date,  by  him  signed,  for  value 
received,  promised  the  said  plaintiff  to  pay  and  deliver  to 
him,  or  to  his  order,  three  hundred  and  twenty-two  good 
merchantable  hats,  of  the  value  of  &c.,  viz.  seventy-five 
good  furred  hats,  such  as  Mn  F.  L.  sold  at  that  date  for  $3 
each,  one  hundred  and  ten  wool  hats,  such  as  the  said  L 
then  sold  for  $1^5  each,  and  one  hundred  and  thirty-seven 
boys'  wool  hats^  such  as  the  said  L,  then  at  said  date,  sold  for 
75  cts.  each ;  of  the  size  of  boys'  hats,  from  a  boy  six  years' 
old,  to  a  boy's  hat  of  fourteen  years'  old,  and  an  equal  number 
of  every  size ;  one  eighth  part  of  all  the  hats,  and  of  all  the 
sorts  of  the  above  different  prized  hats,  to  be  paid  and  de« 
livered  every  three  months,  computing  from  said  date,  till 
the  whole  should  be  paid  and  delivered  to  the  said  plaintiff, 
or  his  order,  he  to  take  said  hats  at  said  E's  shop  in  &c.,  if 
they  should  be  ready  at  three  months'  end,  and  if  they 
should  not  be  ready  at  the  three  months'  end,  the  said  E  to 
pay  interest  money  for  the  hats,  that  should  not  be  ready,  till 
he,  at  his  expense,  got  them  up  to  B  to  the  said  E  ;  and  the 
quality  of  said  hats  to  be  left  to  S.  H.  and  son,  or  to  said  L, 
to  be  ascertained,  if  they  were,  or  should  be,  as  good,  as 
said  L  sold,  at  the  date  of  the  said  writing,  at  the  above 
prices ;  yet,  though  the  said  plaintiff,  at  the  expiration  of 
three  months  from  the  date  of  said  writing,  viz.  on  &c.,  at 
said  shop,  was  ready  to  receive  one  eighth  part  of  all  the 
said  hats,  and  of  all  the  sorts  of  the  above  different  prized 
bats,  and  requested  the  said  E  to  pay  and  deliver  such 
eighth  part  to  him,  the  said  plaintiff,  he,  the  said  E,  refused 
so  to  do,  [nor  hath  the  said  E  ever  got  the  said  eighth  part 
of  said  hats  up  to  B  to  said  plaintiff,  although  requested  so 
to  do,  to  wit,  at  &c.,  on  &c«,  but  he,  the  said  E,  refused,  and 
hath  always  refused,  to  deliver  any  part  of  said  hats.] 

Secoitd  CouirT  was  the  same^  except  in  omitting  the  part 
between  brackets.  Third  Couitt  declared  for  ^  one  eighth 
of  the  hats^^  without  stating  any  part  respecting  the  other 
payments. 

Note  payahle  in  fiek. 

For  that  the  said  E,  at  &c.,  on  &c.,  by  his  promissory 
note  of  that  date,  by  him  subscribed,  for  value  received,  pro- 
mised the  plaintiff  to  pay  him  or  his  order,  sixteen  and  two 
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thirds  quintals  of  Jamaica  codfish,  of  the  value  of  &c.  with- 
in eight  days  from  the  date  thereof,  with  interest ;  and  the 
plaintiff  avers,  that  he  was  ready  at  P  aforesaid  to  receive 
the  said  fish,  and  there,  within  the  said  eight  days,  viz.  on 
&c«,  requested  the  said  E  to  deliver  the  ^ame ;  but  the  said 
E  did  not  deliver  the  fish  aforessdd,  neither  hath  he  since 
delivered  it,  but  still  neglects  and  refuses  so  to  do,  to  the 
damage  &c.  Leverett  v.  Lock^  Essex^  1794.  T.  Parsons^ 

Note  payable  in  tooodj  slavesj  or  hark.    Adminiitrator  v.  Makers. 

For  that  the  said  T  and  E,  at  &c.  on  &c.,  agreed  with 
the  said  A,  then  living,  for  cordage,  cables,  and  canvas,  for 
the  sloop  J,  of  which  the  said  T  and  E  were  then  owners, 
cordage  to  be  at  $ —  per  cwt.,  Russia  duck,  number  one,  to 
be  at  $ —  per  piece,  to  pay  in  wood,  staves,  or  bark,  and  if 
not  paid  in  &c.,  months,  then  to  pay  interest  at  six  per  cent, 
per  annum  till  paid ;  upon  which  agreement  and  in  consid* 
eration  thereof,  the  said  A  then  and  there,  sold  and  deliver- 
ed to  the  said  T  and  E,  the  duck,  cables  and  cordage,  in 
the  account  annexed  mentioned,  amounting,  according  to 
the  prices  by  said  agreement,  to  the  sum  of  &c. ;  and  the 
plaintiff  avers,  that  the  said  A,  in  his  lifetime,  was  always 
ready  to  receive  the  said  boards,  staves,  or  bark,  in  payment 
thereof,  to  wit,  at  &c. ;  yet  the  said  T  and  E,  or  either  of 
them  have  not  paid  the  same  sum,  or  any  part  thereof  to 
the  said  A  in  his  lifetime,  or,  since  his  death,  to  the  said 
plaintiff,  or  any  other  administrator  of  the  said  A's  estate, 
although  the  said  term  of  Sac.  months  has  long  since  past, 
and  although  requested  to  pay  the  same ;  to  the  damage, 
&c« 

» 

Note  payable  in  hoards. 

For  that  the  said  E,  on  &c.,  at  &c.,  having  received  to 
his  own  use,  and  at  his  request,  of  the  plaintiff,  the  goods 
and  moneys  mentioned  in  the  account  annexed,  amounting 
to  &C.,  in  consideration  thereof  promised  the  plaintiff  to 
pay  him  therefor  in  merchantable  boards,  at  the  maiicet 
price,  (being  at  the  rate  of  $—  a  thousand)  to  be  delivered 
to  him  at  a  convenient  wharf  in  S,  seasonably,  and  ready  to 
be  shipped  in  the  plaintiff's  ship  G,  then  bound  on  a  voyage 
thence  to  I,  and  ready  to  sail  on  receiving  said  boards,  to  be 
delivered  on  said  wharf  seasonably  for  said  voyage  accord- 
ingly ;  yet  the  said  E,  not  minding  his  promises  asd  agree* 
ments  aforesaid,  did  not  seasonably  pay  said  sum  in  s^d 
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boards,  and  deliver  them  to  be  shipped  for  said  voyage,  in 
said  ship,  though  thereto  requested,  on  &c.,  at  &c.;  by 
means  whereof  ssdd  ship  was  detaJned,  and  said  voyage 
was  delayed  for  &c.  months,  between  that  day  and  the  &c 
day  of  &c.  and  he  still  refuses  to  pay  said  sum  in  boards 
aforesaid,  to  the  damage  &C 

Another,    For  not  delivering  hoards.     Recital  of  special  agreements 

First  Count.  For  that  whereas,  at  &c.  on  &c.,  one 
C  had  given  a  note  for  the  payment  of  &c.,  with  ititeresf, 
to  the  plaintiff,  as  security  to  the  plaintiff  for  a  like  sum  ad- 
vanced to  the  said  D,  and  the  said  D  had  given  his  note  of 
hand  for  a  like  sum,  with  interest,  to  the  said  C  to  indemni- 
fy him,  the  said  C,  against  his  note  given  to  the  plaintiff,  as 
aforesaid  ;  and  also  whereas  it  had  been  further  agreed  be* 
tween  the  said  D  and  the  plaintiff,  that  the  said  D  should 
deliver  to  the  plaintiff,  at  &c.,  on  &c., feet  of  mer- 
chantable seasoned  boards,  at  ^ —  for  a  thousand  feet,  and 
five  thousand  feet  of  clear  seasoned  boards,  at  $ —  for  a 
thousand  feet,  and  in  that  proportion  to  amount  to  &c.,  and 
that  the  plaintiff  should  deliver  up  his,  the  said  C's  note,  on 
the  delivery  of  the  boards  aforesaid,  in  consideration  there- 
of, and  that  the  plaintiff  then  and  there  promised  the  said 
D  faithfully  to  perform  his  part  of  the  agreement  aforesaid, 
the  said  D  then  and  there  promised  the  plaintiff,  that  he,  the 
said  D,  would  faithfully  perform  his  part  of  the  agreement 
aforesaid ;  nevertheless,  the  said  D,  not  minding  his  pro- 
mise aforesaid,  but  fraudulently  contriving  to  injure  the 
plaintiff,  though  the  said  time  of  the  delivery  of  the  said 
boards,  as  agreed  on,  has  long  since  elapsed,  and  though 
often  requested,  and  though  the  plaintiff  has  been  always 
ready  to  receive  the  said  boards,  to  wit,  at  &c.,  and  to  de- 
liver up  the  said  C's  note,  according  to  the  agreement  afore- 
said, hath  not  delivered  the  said  boards,  or  any  part  thereof 
to  the  plaintiff,  but  wholly  refuses  and  neglects  so  to  do. 

For  not  delivering  hoards  according  to  contract. 

Second  Count.  And  for  that  the  said  E,  at  &c.,  on  &c., 
for  value  received,  promised  the  plaintiff  to  deliver  him,  at 
Slc,  aforesaid,  in  the  month  of  &c.,  then  next  following, 
other  merchantable  seasoned  boards,  at  the  price  of  $ — for 
every  thousand  feet,  and  clear  seasoned  boards,  at  the  price 
of  $ —  for  every  thousand  feet,  to  the  full  amount  of  $ — ^,in 
the  proportion  of  five  thousand  feet  of  clear  seasoned  boards, 
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for  every  twenty  thousand  feet  of  merchantable  seasoned 
boards ;  yet  the  said  £,  not  minding  his  said  promise,  but 
fraudulently  contriving  to  injure  the  plaintiff,  though  often 
requested,  and  though  the  plaintiff,  has  been  always  ready 
to  receive  the  said  boards,  to  wit,  at  &c.  aforesaid,  hath  not 
delivered  the  said  boards  or  any  part  thereof,  but  wholly 
neglects  and  refuses  so  to  do.  S.  PuTirAif. 

On  note  payahh  partly  in  money  and  partly  in  work^  at  an  agreed  price. 

For  that  the  said  E,  at  Slc.\  on  &c.,  by  his  note  in  writ- 
ing under  his  hand,  of  that  date,  for  value  received,  promis- 
ed the  plaintiff  to  pay  him,  or  his  order,  the  sum  of  i)90 
lawful  money,  of  the  value  of  $300,  as  the  plauntiff  avers, 
in  six  months  from  the  date  of  the  said  note,  and  that  he 
would  pay  him,  ^0,  part  thereof,  of  the  value  of  $200,  as 
the  plaintiff  avers,  in  printing,  at  the  Boston  customary  price 
per  sheet,  and  the  remaining  <£30,  of  the  value  of  $100  in 
cash,  and  the  ssud  E,  in  and  by  his  note,  further  promised 
the  said  plaintiff,  that  if  he  could  be  prevented  by  any  ac- 
cident from  paying  the  said  ^£60  in  work,  as  above  mention- 
ed, he  would  t^en  pay  him  the  same  sum  in  cash,  with  lawful 
interest  on  the  said  iC90  first  mentioned,  until  paid.  Now 
the  plaintiff,  in  fact  says,  that  the  said  E,  though  often  re- 
quested, has  never  paid  the  said  sum  of  ^£60,  in  work,  as 
above  mentioned ;  nor  has  he,  though  alike  requested,  paid 
the  said  sum  of  ^£90,  in  cash,  according  to  his  promise,  but 
unjustly  neglects  and  refuses  so  to  do.  C.  C.  P.  Essex, 
1794,  Osborne  v.  Robinson.  T.  Parsons. 

Consignee  v.  Master ;  for  not  delivering  goods  consigned  to  plaintiff. 

For  that  whereas  the  said  E,  on  &c.,  at  C,  in  parts  be- 
yond seas,  to  wit,  at  B  aforesaid,  received  of  E.  W.  on  board 
the  ship,  called  &c.,  whereof  the  said  D  then  was  master, 
(goods)  all  of  the  value  of  &c.  dollars,  in  good  order  and 
well  conditioned,  to  be  transported  by  him  from  C  to  M 
aforesaid,  the  dangers  of  the  sea  only  excepted,  and  there 
to  be  delivered  in  like  good  order  and  well  conditioned,  to 
the  plaintiffs  or  their  assigns,  they  paying  freight  therefor 
&c.  dollars,  with  primage  and  average  accustomed ;  in  con- 
sideration of  the  premises,  the  said  D  then  and  there  pro- 
mised to  transport  and  deliver  the  said  goods  accordingly  : 
now  the  plaintiffs  say,  that  the  said  ship  afterwards,  on  &c., 
did  arrive  at  said  M,  and  that  they  did  then  and  there  pay 
said  freight  to  one  A.  O.  Esq.,  owner  of  said  ship,  of  which 
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the  said  D  had  ndtice,  and  that  no  primage  or  average  ist 
in  such  case,  accustomed  to  be  paid ;  yet  the  said  D|  though 
he  was  then  and  there  requested  to  deliver  said  goods,  re- 
fused and  still  refuses  so  to  do,  &c« 

Consignee  v.  MoMter ;  an  a  bill  of  lading. 

For  that  the  said  D,  at  &c.,  on  &c.,  received  on  board 
the  ship,  called  the  M,  whereof  the  said  D  was  master,  five 
hogsheads  &c.  [containing  the  goods  in  the  annexed  sched- 
ule enumerated,]  and  on  &c.,  at  &c.,  signed  a  certain  note 
in  writing,  called  a  bill  of  lading,  and  then  and  there  under- 
took, the  dangers  of  the  sea  only  excepted,  to  deliver  the 
said  goods  at  &lc.  to  the  plaintiff,  he  paying  customary 
freight ;  and  afterwards,  to  wit,  on  &c.,  the  said  D  arrived 
in  said  ship,  at  said  &c. ;  yet  he  hath  not  delivered  said 
&c.  [goods]  though  often  requested  by  the  plaintiff,  who 
has  aJways  been  ready  to  pay  the  freight  aforesaid,  but 
neglects  so  to  deliver  the  same,  &c«  J.  Adams* 

Consignor  v.  Master ^  for  not  transporting  or  delivering  goods. 

For  that  whereas  the  said  plaintiff,  on  &c.,  at  &c.,  loaded 
in  and  upon  the  good  ship,  called  &c.  whereof  the  said  D* 
was  master,  riding  at  anchor  in  the  port  of  &c«,  the  goods^ 
and  merchandises  following,  to  wit,  &c.,  to  the  value  of  &c« 
dollars,  in  good  order  and  well  conditioned,  and  from  thence- 
to  be  transported  by  the  said  D,  to  be  delivered  in  like  good 
order  and  well  conditioned  (the  dangers  of  the  sea  only 
excepted,)  at  &c.,  unto  C,  or  his  as>igns,  freight  for  said, 
goods  being  paid  by  said  plaintiff  to  the  said  D,  at  &c..oa* 
&a,  with  primage  and  average  accustomed  ;  the  said  D,  in. 
consideration  of  the  premises,  afterwards,  on  the  same  day,, 
at  &c.,  promised  the  said  plaintiff  that  the  goods  and  mer- 
chandises aforesaid,  he,  the  said  D,  would  transport  in.  said 
vessel,  from  &c.,  to  &c.,  and  to  the  said  C  or  his  assigns, 
well  and  faithfully  would  deliver  the  same  in  like  good  order,, 
and  well  conditioned  (the  dangers  of  the  sea  only  except- 
ed); and  although  the  said  ship,  w.th  the  goods  and  mer- 
chandises therein  loaded,  afterwards,  on  the  same  day,,  sail- 
ed from  &C.,  and  although  the  dangers  of  the  sea  did  not 
hinder  the  said  D  from  proceeding  in  said  vessel  to  &c» 
afores^d,  yet  the  said  D,  contriving  to  injure  and  defraudi 
said  plamtiff  of  the  goods  and  merchandises  aforesaid,  did 
not  transport  the  same  to  &c.  aloresaid,  norr  there  deliver 
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said  goods  and  merchandises  to  the  said  C,  or  his  assign  s 
but  bath  hitherto  neglected  and  utterly  refused  so  to  do. 

Shipper  v.  (honer  of  $hip^  for  not  takisig  aboard^  transporting^  nor 

delivering  goods. 

For  that  whereas  the  said  C,  E,  and  T  were,  on  Slc^ 
at  ssud  B,  owners  of  the  ship  called  the  T,  (of  which  H.  B. 
was  then  the  master,  by  the  said  owners  appointed,)  then 
riding  at  anchor  before  the  city  of  A,  and  employed  by  the 
said  owners  to  take  on  board  goods,  wares,  and  merchan- 
dise from  thence,  for  such  persons  as  should  apply  there- 
for, and  to  transport  the  same  to  the  said  B,  for  hire,  to  be 
paid  them  therefor.  And  the  plaintiffs  then  having,  in  good 
order  and  well  conditioned,  at  said  A,  one  case  marked  S, 
P.  O.,  containing  three  hundred  and  four  pounds  of  Bohea 
tea,  net  weight,  of  the  value  of  ^00,  to  be  transported 
from  thence  to  the  said  B,  the  said  C,  £,  and  T,  then  and 
there,  viz.  at  the  said  B,  m  consideration  that  the  plaintiffs 
had  then  and  there  paid  them  a  certain  sum  of  money,  viz, 
63  guilders  of  current  money  of  the  said  city  of  A,  of  the 
Tulue  &c.  of  our  lawful  money,  for  the  taking  on  board,  and 
transporting  in  said  ship,  said  case,  with  the  said  contents, 
from  the  said  city  of  A  to  said  B,  there  to  be  delivered  to 
the  said  plaintiffs,  or  their  assigns,  in  like  good  order  and 
well  conditioned,  the  dangers  of  the  sea  only  excepted,  and 
had  then  and  there  delivered  them  the  said  case,  with  the 
sdd  contents,  to  be  taken  on  board,  transported  and  deliv- 
ered as^  aforesaid,  promised  the  plaintifl^,  that  they  would 
take  the  said  case  on  board  the  said  ship,  and  transport  the 
same  in  her  from  said  city  of  A  to  B  idforesaid,  and  there 
deliver  the  s  .me,  in  like  good  order  and  well  conditioned, 
to  the  plaintiffs  or  their  assigns,  the  dangers  of  the  seas 
only  excepted,  upon  the  arrival  of  the  said  ship  at  said  B. 
And  the  plaintiffs  further  say,  that  the  said  ship,  afterwards 
on  &c.  arrived  at  the  said  B,  safe  with  her  lading,  without 
having  received  any  injury  from  the  seas ;  yet  the  sdd  C, 
£,  and  T,  not  regarding  their  promise  aforesaid,  but  intend- 
ing to  injure  and  defraud  the  plaintiffs,  never  took  the  s  id 
case  on  board  said  ship,  nor  transported  the  same  to  ssdd 
B ;  nor  have  they  ever  delivered  the  same  to  the  plaintiffs, 
6r  to  their  assigns,  though  thereto  requested,  viz.  on  &c.,  at 
said  B,  but  unjustly  neglect  and  refuse  so  to  do. 

T.  Parsohs. 
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Auioriee  of  HB  of  hdimg  v.  KoM^r^fofr  wot  ddiveHng  goods. 

For  that  whereas  the  said  C,  on  &c.»  in  parts  beyond  seas^ 
viz.  at  Ty  in  the  W.  I.,  was  commander  of  a  certain  ship, 
called  the  A,  which  ship  was  then  bound  from  thence  on  a 
voyage  to  the  port  of  B,  in  this  Commonwealth ;  and  the  saiJ 
ship,  beinff  so  bound,  and  the  said  C,  being  so  commander, 
as  aforesaid,  one  R  F  then  and  there  caused  to  be  shipped 
in  said  ship,  divers  goods  and  merchandises,  viz.  ten  hogs* 
heads  of  sugar,  in  good  order  and  well  conditioned,  to  be 
carried  in  said  ship  from  the  said  port  of  T  to  the  said  port 
of  B,  and  there  to  be  delivered  in  like  good  order  and  well 
conditioned,  the  dangers  of  the  seas  only  excepted,  to 
the  plaintiff  or  bis  assigns  for  a  certain  reasonable  freight  viz^ 
&LC.  to  be  paid  to  the  said  C,  with  primage  and  average  ac- 
customed, whereof  the  said  C  then  and  there  had  notice. 
And  the  said  G  then  and  there,  viz.  at  said  T,  made  and 
subscribed  under  bis  hand,  a  certain  bill  of  lading,  and 
thereby  acknowledged  the  shipping  of  the  said  sugar  in  the 
said  ship,  and  undertook,  on  her  arrival  at  the  said  port  of 
B,  to  deliver  the  said  hogsheads  of  sugar  in  good  order  and 
Well  conditioned,  the  dangers  of  the  seas  only  excepted,  to 
the  plaintiff  or  his  assigns,  he  or  they  paying  primage  and 
average  &c.,  as  aforesaid ;  and  by  a  certain  written  indorse- 
ment, with  the  handwriting  of  the  said  G  subscribed,  then 
and  there  made  on  said  bill  of  lading,  it  was  declared,  that 
the  said  hogsheads  of  sugar,  in  the  said  bill  mentioned,  were 
consigned  to  the  plaintiff  upon  the  express  condition,  that 
the  plaintiff  would  accept  and  pay  certain  bills  of  exchange, 
drawn  upon  the  plaintiff  by  the  said  R  F,  bearing  date  the 
2d  of  July,  1 788,  in  favor  of  certain  persons  carrying  on 
trade  and  commerce  under  the  style  of  Z  and  Co.,  at  nine- 
ty days'  sight,  for  $1000 ;  but  if  the  plaintiff  would  not  ac- 
cept or  pay  the  said  bills,  or  to  the  amount  of  said  sugar, 
the  said  C,  by  the  said  indorsement,  engaged  to  deliver  the 
said  sugar  to  the  holder  of  the  said  bills.  And  the  said  C 
then  and  there  delivered  the  said  bill  of  lading,  with  the  said 
indorsements  thereon,  to  the  plaintiff;  whereby  the  said  C 
became  liable,  and  then  and  there  promised  the  plaintiff 
faithfully  to  deliver  to  him  the  said  hogsheads  of  sugar,  ac- 
cording to  the  tenor  of  said  bill  of  lading,  and  the  indorse^ 
ment  thereon  made  as  aforesaid.  And  the  plaintiff  in  fact 
says,  that  the  said  ship,  with  the  said  hogsheads  of  sugar  on 
board  thereof,  afterwards,  on  &c.,  arrived  safe  at  said  B 
from  that  voyage.    And  the  plaintiff  further  says,  that  he, 
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the  plaintiff,  hath  always,  since  the  said  arriyal  of  said  ship, 
been  ready  and  wiliiDg  to  receive  the  said  hogsheads  of  su- 
gar, and  to  pay  the  freight  for  the  same  at  the  rate  af(Mresaid, 
with  primage  and  average  accustomed,  as  in  the  said  bill  of 
lading  specified,  and  to  pay  the  said  bills  of  exchange,  ia 
the  said  indorsement  mentioned,  to  the  amount  of  said  sugar 
at  B  aforesaid  ;  of  which  the  said  C  there,  on  &c^  had  no- 
tice and  was  then  and  there  requested  to  deliver  the  said 
hogsheads  of  sugar  to  the  plaintiff,  according  to  his  promise 
aforesaid ;  yet  the  said  C,  notwithstanding  his  said  promise, 
hath  never  hitherto  delivered  the  said  hogsheads  of  sugar, 
or  any  or  either  of  them,  but  wholly  neglects  and  refuses 
so  to  do. 

3.    For  Legacies. 

Adminutraior  of  legatee  v.  Deoisee^  for  a  legacy. 

For  that  A,  late  of  said  A,  gentleman,  deceased,  in  his 
lifetime,  viz.  on  &c.  was  seized  of  a  parcel  of  land  in  Jones' 
lot  (so  called)  adjoining  to  said  C's  bouse-lot  in  said  A,  and 
other  real  estate,  consisting  of  upland,  meadows,  and  mills, 
in  said  A,  and  elsewhere,  of  great  value,  and  being  so  seized^ 
on  the  same  day,  at  A  aforesaid,  made  his  last  will  and  testa- 
ment, in  writing  duly  executed,  and  therein  and  thereby, 
after  having  devised  part  of  said  real  estate  to  other  persons, 
devised  his  said  land  in  said  Jones'  lot,  and  one  undivided 
third  part  of  the  rem-'inder  of  his  said  real  estate,  to  said  C, 
his  heirs  aod  assigns' forever,  and  in  and  by  said  will,  ordered 
the  said  C  (among  other  things)  to  pay  to  the  said  B,  who 
was  the  testator's  grandson,  and  then  living,  the  sum  of  &c. 
^which  sum  the  ssud  testator  gave  said  B,  in  and  by  his  will), 
m  one  year  after  the  decease  of  said  A,  and  afterwards,  viz. 
on  &c.,  the  said  A  died  at  A  aforesaid,  so  seized  of  the  pre- 
mises, and  his  said  last  will  and  testament  hath  been  since 
duly  proved,  approved,  and  allowed,  as  the  law  directs,  and 
the  said  C,  on  the  death  of  said  testator,  at  A  aforesaid,  as- 
sented to  said  devise,  and  entered  into  the  premises  devised 
to  him  as  aforesaid,  and  thereby  became  liable  and  charge- 
able by  law,  to  the  said  B,  then  living,  to  pay  him  said  sum 
of  &c.,  in  one  year  from  that  time,  and  in  consideration 
thereof,  then  and  there  promised  him  to  pay  him  the  same 
accordingly;  yet  the  said  C,  though  that  time  is  past, 
and  though  requested  by  said  B,  at  the  end  of  said  year," 
VIZ.  on  &c.,  at  &c*,  (the  said  B  being  then  also  in  full  life) 
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never  paid  the  same  to  him  while  living,  nor  to  the  said 
plaintiff,  administratcH*  as  aforesaidi  since,  though  alike  re« 
quested,  but  neglects  it,  to  the  damage  &c.  Essex^  1790, 
TUcomb  v.  BamariL  T.  Parsoits. 

NoTB.  By  the  Sev.  Stat,  of  Moss,  every  legatee  may  recover  his 
legacy  in  an  action  at  common  law,  6zc.    ch.  66^  ^  16. 

Actions  by  legatees  against  an  executor  or  admmistrator  with  the  wiU 
annexed,  may  be  brought  in  Debt  or  in  Assumpsit  It  seems  in  Massa* 
cbusetts,  if  there  are  sufficient  assets,  a  promise  may  be  implied. 

A  legatee  may  also  have  a  remedy  against  the  executor  or  administra- 
tor, for  not  paying  the  legacy,  by  suit  on  the  probate  bond. 

Such  action  may  be  brought  aAer  the  expiration  of  one  year  from  the 
time  of  the  executor^s  giving  his  probate  bond,  if  the  estate  is  solvent. 

But  under  section  15,  of  fiie  same  chapter  of  the  Revised  Statutes,  if 
tlie  executor  is  required  to  pay  a  legacy  or  distributive  share  within  four 
years  after  giving  bond,  the  Judge  of  Probate,  if  he  sees  fit,  may  require 
the  legatee,  dec.  to  give  bond  to  refund,  dea 

Baron  and  feme  for  a  legacy  bequeathed  the  wife  before  marriage^  and 

charged  on  real  estate  v.  Surviving  devisees. 

For  that  one  A,  father  of  the  said  M,  at  &c.,  on  &c.,  be- 
ing seized  and  possessed  of  large  real  and  personal  estate, 
made  his  last  will  and  testament  in  due  form  of  law,  and 
therein  bequeathed  to  the  said  M,  then  single  and  unmar- 
ried, the  sum  of  &c,  to  be  paid  her  on  demand,  after  his 
decease,  and  after  bequeathing  some  other  legacies  in  his 
said  will,  the  said  A,  the  testator,  devised  all  the  rest  and 
residue  of  his  estate,  real  and  personal,  to  his  three  sons,  to 
wit,  C,  then  living,  but  now  deceased,  and  to  the  said  D  and 
£,  and  to  their  heirs,  as  tenants  in  common,  they  to  pay 
all  the  debts,  the  said  testator  should  owe  at  his  decease, 
his  funeral  charges,  and  all  the  legacies  bequeathed  by  him 
in  his  last  will,  the  charges  of  all  which  should  be  borne 
equally  between  them.  And  the  testator,  afterwards,  to 
wit,  at  &c.,  on  &c.,  died  siezed  and  possessed  of  a  large 
estate,  real  and  personal,  more  than  sufficient  to  pay  all  his 
debts,  funeral  charges,  and  legacies  aforesaid,  and,  afterwards, 
to  wit,  at  &c.,  on  &c.,  the  said  will  was  duly  proved,  ap- 
proved, and  allowed,  an  attested  copy  whereof  is  in  court  to 
be  produced,  and  the  said  C,  D,  and  E,  then  and  there  en- 
tered into  and  became  seized  and  possessed  of  the  estate  so 
devised  to  them  as  aforesaid,  upon  the  conditions  and  limit- 
ations aforesaid,  which  was  more  than  sufficient  to  pay  all 
the  testator's  debts,  funeral  charges,  and  legacies  aforesaid, 
and  thereby  became  liable  in  law  to  pay  to  the  said  M  her 
legacy  aforesaid,  on  demand  ;  and  in  consideration  thereof,. 
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then  and  there  promised  the  said  M,  to  pay  her  the  same  on 
demand ;  jet  though  requested  by  the  said  M»  to  wit,  at 
Slc^  on  &€•,  the  said  C,  D,  and  E,  nor  either  of  them^ 
either  in  the  lifetime  of  the  said  £,  nor  since  his  death,  never 
pdd  the  same  to  the  said  M  while  single,  or  to  the  plaintiffs 
since  their  intermarriage,  and  the  said  D  and  £  still  unjust- 
ly refuse  so  to  do;  to  the  damage  &c.  Easex^  1790,  Mont^ 
gomery  v.  Peabody,  T.  Parsons. 

Adndnistratar  of  Legatee  v.  Devisee  for  a  legacy  charged  on  real  and 

personal  estate. 

For  that  one  A,  at  &c.,  on  &&,  was,  among  other  estate, 
seized  and  possessed  in  fee  simple,  of  &c.  acres  of  land  in 
&c.,  of  about  &c.  acres  of  land  in  &c^  and  of  certain  oth- 
er lands  in  W,  N,  and  B,  and  being  so  seized  and  posses- 
sed, then  and  there  made  his  last  will  and  testament  m  writ- 
ing duly  executed,  and  therein  and  thereby  devised  all  the 
lands  aforesaid,  excepting  seven  undivided  e^hth  parts  ( f 
said  outlands,  in  W,  N,  and  B,  to  the  said  D  and  his  heirs, 
and  all  his,  the  said  A%  physical  books  and  medicines,  he 

Saying  out,  among  other  legacies,  the  sum  of  &c«,  to  said 
I,  then  living,  to  be  paid  in  one  year  after  his,  the  said  A's, 
decease,  which  is  now  past,  and  afterwards,  to  wit,  at  &c. 
on  the  same  day  the  said  A  die<l,  seized  and  possessed  as 
aforesaid,  and  afterwards,  to  wit,  on  &c.  said  last  will  and 
testament  was  duly  proved,  approved,  and  allowed,  and  said 
D  afterwards,  to  wit,  at  Slc.,  on  &c.,  accepted  of  said  de- 
vise, and  then  and  there  entered  into  possession  of  the 
same,  subject  to  the  payment  of  said  legacy,  of  &c.  to  said 
M,  as  aforesaid,  and  thereby  became  liable,  and  in  consider- 
ation thereof  then  and  there  promised  the  said  M,  to  pay 
her  that  sum  m  one  week  after  the  decease  of  the  said  A, 
which  b  now  past,  yet  the  said  D,  though  often  requested, 
has  never  paid  the  said  sum  to  said  M  in  her  lifetime,  nor  to 
the  said  plaintiff  since  her  decease,  which  is  to  the  damage 
of  the  said  plaintiff,  in  his  said  capacity,  &c.  Sawyer  v. 
Ordtcay.  T.  Parsons. 

Legatee  ▼•  Devisees^  who  were  also  executors^  for  a  legacy  barged  on 

real  and  personal  estate. 

For  that  whereas  the  said  A  [testator]  on  &c.,  at  &c., 
being  then  seized  and  possessed  of  a  large  real  and  personal 
estate,  made  his  last  will  and  testament,  in  writing,  under 
his  hand  and  seal,  and  thereby  devised  to  his  two  sons,  the 
said  D  and  E,  and  their  heirs,  all  his  estate,  both  real  and 
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personal^  io  ocrtaiii  prq)ortionSy  between  them  to  be  divid-^ 
ed ;  they,  among  qther  things^  paving  to  the  said  G  &c. 
dollars,  within  four  years  after  his  death.  And  the  said  A 
therein  app<Mnted  the  said  D  and  £  executors  of  his  last 
will  and  testament ;  and  aiterwards,  viz.  on  &c.  at  inc.  died 
so  seized^  and  possessed  thereof;  and  the  sud  D  and  £ 
afterwards,  viz.  on  &c.,  accepted  of  the  said  trust  of  exe* 
cutors,  and  caused  the  said  last  will  and  testament  to  be  duly 
proved  and  approved,  and  allowed,  and  agreed  to  the  de- 
vise aforesaid,  and  entered  into  and  possessed  themselves 
of  all  and  singular  the  said  A's  estate,  both  real  and  person- 
al, being  of  a  greater  value  than  his  debts  and  the  legacies 
bequeathed  by  him  in  lus  said  last  will  and  testament ;  and 
thereby  they  became  liable,  and  then  and  there  promised 
to  pay  the  said  C  the  said  &c.  dollars,  within  four  years 
after  the  said  testator^s  death ;  yet  though  that  time  is  elaps- 
ed, the  said  D  and  £,  or  either  of  them,  hath  cot,  nor  have 
ever  paid  said  sum,  or  any  part  thereof,  though  requested, 
but  unjustly  neglects  so  to  do.  F.  Dana. 

4.     On  Jkoards. 

For  not  paying  money  on  an  award. 

For  that  on  &c.  there  were  divers  controversies  between 
the  said  D  and  B,  concerning  their  mutual  accounts  and 
debts,  and  then  at  &c.,  they  appointed  one  A  to  hear  and 
determine  for  them  all  said  controversies,  and  mutually  prom- 
ised each  other,  to  stand  to  and  abide  by  the  award  of  the 
said  A  thereupon ;  and  the  said  A  afterwards,  on  &c.,  at 
&c^  there  heard  the  said  D  and  B,  and  adjudged  upon  the 
premises,  and  awarded  that  the  said  D  should  pay  to  the 
said  B  a  balance  of  &c.  dollars,  on  demand,  and  notified  the 
said  D  and  B  thereof;  yet  the  said  D,  though  requested, 
hath  not  paid  the  said  sum,  but  unjustly  neglects  so  to  do. 

Note.  If  a  matter  ia  dispute  is  submitted  hy  parol  to  arbitration,  and 
the  arbitrators  award  merely  that  a  sum  of  money  is  due  from  one  party 
to  the  other,  it  is  not  necessary  to  declare  specially  on  the  award ;  the 
sum  awarded  may  be  recovered  under  a  count  in  Indebitatus  Assumpsit^ 
or  a  count  on  an  insinud  con^putassent.    Bates  v.  Curtis^  21  Pick.  247. 

But  where  the  award  is  for  the  performance  of  some  collateral  act,  it 
must  be  declared  on  speciaUy.    Ildd. 

For  not  paying  mcfney^  according  to  an  award  ly  parol  submission. 

For  that  whereas  sundry  disputes,  discords,  quarrels^  and 
ftccountSy  had  arisen  and  were  depending  between  the  said 
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D  and  the  plaintiff,  concerning  work  done  and  materials 
found  by  the  plaintiff  for  the  said  D,  and  other  work,  pro* 
cured  to  be  done  for  the  said  D  by  the  plaintiff,  and  also 
Slc.  [stating  the  demands] ;  and,  in  order  to  make  an  end 
and  final  determination  thereof  as  well  the  said  D  as  the 
plaintiff,  on  &c.,  at  &c.,  submitted  to  stand  to  the  arbitration 
and  award  of  A,  of  &c.,  and  B  of  &c.,  arbitrators  indiffer* 
ently  chosen  between  the  said  D  and  the  plaintiff  to  arbi- 
trate, order,  and  finally  award  of,  upon,  and  concerning  the 
premises.    And  the  said  D  afterwards,  viz.  on  &c.,  at  Slc., 
m  consideration  of  the  said  submission,  and  in  consideratioD 
that  the  plaintiff  did  then  and  there  promise  the  said  D,  that 
he,  the  plaintiff,  would  faithfully  abide  by  and  fulfil,  whatev* 
er  the  said  arbitrators  should  award  and  finally  determine 
concerning  the  premises,  on  his  part  to  be  fulfilled,  then  and 
there  promised  the  plaintiff  that  he,  the  said  D,  would  well 
and  truly  perform  and  fulfil,  all  and  singular  those  things^ 
which  the  said  arbitrators  should  finally  arbitrate,  award,  and 
determine  on  his  part  to  be  performed  and  fiilfiUed  con- 
cerning the  premises.    And  the  plaintiff,  in  fact  saith,  that 
the  said  arbitrators  did  undertake  the  business  of  arbitrating, 
ordering,  and  awarding  between  the  said  D  and  the  plaintiff, 
of  and  concerning  the  premises,  and  did,  by  their  award 
made  aftervvards  thereon,  viz.  on  &c.,  at  &c.,  arbitrate,  or- 
der, and  award,  between  the  said  D  and  the  plaintiff,  in 
manner  following,  viz.  that  he,  the  said  D,  should  pay  to  the 
plabtiff  the  sum  of  &c.  dollars,  in  full  of  all  demands  that 
the  plaintiff  had  on  the  said  D  for  the  work  done,  or  pro- 
cured to  be  done,  &c.  by  the  plaintiff  as  aforesaid.     And 
the  plaintiff  further  saith,  that  the  said  D  hath  not  paid  the 
said  sum  of  &c.  dollars  to  the  plaintiff,  according  to  the  form 
and  effect  of  said  award,  although  the  said  D,  on  &c.,  at 
&c.,  had  notice  of  such  award,  and  was  then  and  there 
requested  by  the  plaintiff  thereto ;  but  the  ssJd  D,  not  re- 
ganling  his  promise  made  as  aforesaid,  but  contriving  to 
defraud  the  plaintiff,  still  wholly  neglects  and  unjustly  re- 
fi]ses  so  to  do.  J.  QuiKCT,  Jr. 

Far  not  performing  an  award  in  writing. 

For  that  on  &c.,  at  &c.,  there  had  been  ^jtmdry  accounts, 
trade  and  dealings  between  the  said  D  and  the  plsuntifl^ 
that  then  remained  unsettled ;  and  sundry  mutual  demands 
were  subsisting  between  the  said  D  and  the  plaintiff;  and, 
for  an  amicable  settlement  and  final  determination  of  the 
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matters  aforesaid,  and  of  tlie  mutual  demands  aforesaid,  the 
said  D  and  the  plaintiff,  on  &c.,  at  &c.,  aforessdd,  submitted 
all  the  demands  and  matters  aforesaid,  to  the  arbitrament 
and  final  determination  of  A  and  B,  and  chose  them  arbi- 
trators to  make  their  final  award  upon  the  premises,  and 
nlutually  promised  each  other  to  abicle  by  and  perform  such 
award,  or  else  to  pay  the  sum  of  $20  to  the  other.  And,  at 
the  request  of  the  said  D  and  the  plaintiff,  the  said  arbitra* 
tors  undertook  the  trust  aforesaid  and  heard  the  parties 
aforesaid  upon  all  the  matters  aforesaid ;  and  thereupon,  af- 
terwards, niz.  on  See.  at  &lc^  aforesaid,  made  and  delivered 
to  the  said  parties,  in  writing,  their  final  award  upon  the 
premises,  submitted  pursuant  to  said  submission  and  agree- 
ment,  wherein  and  whereby  the  said  arbitrators  ordered  and 
awarded  the  said  D,  to  pay  the  plaintiff  or  his  order,  the 
sum  of  &c  dollars,  and  ordered  and  awarded  that  the  said 
D  and  the  plaindff  should  execute  to  each  other  a  full  dis- 
charge of  all  the  demands  aforesaid ;  and  thereupon,  and 
by  means  thereof,  the  said  D  became  obliged  either  to  pay 
to  the  plaintiff  the  same  sum  on  demand,  and  to  execute 
the  discharge  on  his  part,  or  else,  on  demand,  to  pay  the 
plaintiff  the  said  sum  of  &c.  dollars.  And  the  plaintiff 
avers  that  he  was  then  and  there  ready  to  execute  the  dis- 
charge, by  him  to  be  executed  as  aforesaid,  and  on  his  part 
to  perform  the  award  aforesaid,  and  ever  since  has  been 
ready  so  to  do ;  yet  the  said  D,  though  then  and  there,  and 
at  sundry  times  since,  thereto  requested,  hath  refused  and 
still  doth  refuse  to  abide  by  and  perform  on  his  part  the 
award  aforesaid,  and  also  to  pay  said  sum  of  &c.  dollars, 
and  still  doth  neglect  to  pay  either  of  said  sums ;  whereby 
an  action  hath  accrued  to  the  plaintiff  to  sue  for  the  same ; 
all  which  is  to  the  damage,  &c.    Butkr  v.  J^Toyes. 

For  not  performing  an  award  in  writing. 

And  for  that  whereas,  before  the  &c.  day  of  &c.,  some 
disputes  had  arisen  and  were  depending  between  the  said 
plaintiff  and  the  said  E,  respecting  some  flour  (being  other 
but  similar  to  that  described  in  the  account  annexed)  which 
the  plaintiff  agreed  to  sell  said  E,  at  thirty  cents  per^arrel, 
advance,  and  in  addition  to  the  costs  and  charges  thereof, 
and  the  plaintiff  had  charged  the  same  at  the  price  men- 
tioned in  the  said  account  annexed,  and  disputes  had  arisen 
between  the  plaintiff  and  the  said  E,  respecting  the  costs 
and  charges  of  said  flour,  and  whether  the  said  £  should  be 
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obliged  to  receive  the  same,  and  concembg  the  price  he 
ought  to  pay  the  plaintiff  therefor ;  and  the  plaintiff  and  the 
said  E,  at  &c.,  on  the  said  &c.  day  of  Slc.  last  past,  in  order 
to  make  an  end  and  final  determination  of  the  said  disputes, 
submitted  themselves  to  the  arbitrament  and  award  of  A 
and  B,  both  of  said  &c.,  merchants,  mutually  chosen  by 
the  plsdntiff  and  the  said  £,  to  arbitrate,  order  and  award 
concerning  the  premises,  and  the  smd  £  thereafterwards,  on 
the  same  day,  in  consideration  of  the  premises,  and  in  con* 
sideration  that  the  plaintiff  did  then  and  there  promise  the 
said  E,  that  he,  the  plaintiff,  would  faithfully  abide  by  and 
perform,  whatever  the  said  arbitrators  should  finally  order 
and  award  in  the  premises,  on  the  plaintiff's  part  to  be  per- 
formed and  abided  by,  undertook  and  promised  the  plaintiff, 
that  he,  the  said  E,  would  well  and  faithfully  abide  by  and 
perform,  all  and  singular  those  things  which  the  said  arbi- 
trators should  order  and  award,  on  bis,  the  said  E's,  part  to 
be  abided  by  and  performed  concerning  the  premises. 
And  the  plaintiff,  in  fact  saith,  that  the  said  arbitrators  did 
iindertake  the  trouble  of  arbitrating  and  awarding,  between 
him  and  the  said  E  concerning  the  premises,  and  havmg  ful- 
ly heard  the  plaintiff  and  the  said  E  respecting  the  premises, 
thereafterwards  on  the  said  &c.  day  of  &a,  did,  by  their  ar- 
bitration under  their  hands  arbitrate,  order  and  award,  that 
the  said  £  ought  to  receive  the  plaintiff's  flour  as  charged  in 
said  account,  with  the  addition,  as  agreed  on  between  them- 
selves, which  the  plaintiff  avers  to  have  been  the  addition 
of  thirty  cents  upon  each  barrel,  advance  upon  the  costs 
and  charges  thereof,  as  mentioned  in  said  account,  amount- 
ing in  the  whole,  to  wit,  for  the  costs  and  charges  and  ad- 
dition in  advance,  as  the  plaintiff  avers,  to  the  sum  of 
$1588,19;  of  all  which  the  said  E  thereafterwards,  on  the 
«ame  day  had  notice.  And  the  plaintiff  avers  that  he  there- 
afterwards on  the  same  day,  delivered,  and  the  said  £  did 
accordingly  receive  the  said  flour  last  mentioned ;  yet  the 
said  £  hath  not  paid  the  plaintiff  the  said  sum  of  $1588,19, 
according  to  the  same  intent  and  effect  of  said  award,  but 
only  part  thereof,  viz.  $1000,  although  he  was  thereafter- 
wards, at  &c.,  on  &c.,  thereto  requested;  the  residue 
whereof,  viz.  &c.  the  said  £,  though  then  and  there,  and 
although  often  afterwards  requested,  hath  not  paid,  and  h^ 
still  neglects  to  pay  the  same  according  to  the  form,  intent, 
and  effect  of  said  award.  Pierce  v.  Treadwell^  Essex  S.  J. 
C.  J^ov.  Term,  1802.  S.  Putwam. 
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NoTB.  Hie  deelaration  should  set  forth  ao  award,  good  in  all  respects ; 
if  it  appears  to  be  on  one  part  only,  it  will  be  bad ;  and  it  seems  that  if 
it  awards  any  collateral  thing,  as  a  release,  it  will  not  be  good  without 
writing.    See  1  Le?.  U3;  1  Sid.  160. 

6.  Pramisaary  JVbtes. 

On  note  payable  on  demand. 

For  that  the  said  D,  at  &c.,  on  &c^  by  bis  promissory 
note  of  that  date,  by  him  subscribed,  tor  value  received, 
promised  the  plaintiff  to^pay  him,  or  his  order  on  demand^ 
the  sum  of  &c.  dollars,  with  lawful  interest  therefor  until 
paid ;  yet,  though  requested,  the  said  D  hath  never  paid  the 
said  sum,  but  refuses  so  to  do. 

NoTS.  The  words  in  italics  will  be  inserted  or  omitted,  according  to 
circumstances.  Any  mistake  or  misdescription  here,  will  be  a  fatal  vari- 
ance. 

Where  the  note  is  given  by  a  firm,  say,  "  for  that  the  said  D  and  E, 
OD  ^cc.,  at  dsc.,  by  their  promissory  note  of  that  date  subscribed  by  the 
name  and  style  of         dec. 

Under  Mass.  Stat.  1889,  Sect  1,  the  maker  of  a  note,  payable  on  de- 
mand^ in  an  action  against  him  by  an  indorsee,  may  avail  himself  of  any 
legal  defence,  that  would  be  sufficient  in  an  action  on  the  same  note  by 
the  payee. 

On  a  note  payahU  after  date. 

For  that  the  said  D,  at  &c.,  on  &c.,  by  his  promissory 
note  of  that  date«  by  him  subscribed,  for  value  received, 
promised  the  plaintiff  to  pay  him  or  his  order,  the  sum  of 
&c.  dollars,  in  six  months  after  date,  with  lawftd  interest 
there/or  after  said  six  months,  until  paid  ;  and  the  plaintiff 
avers  that  the  said  six  months  have  elapsed ;  yet  though 
requested,  &c. 

NoTB.    The  words  in  italics  must  correspond  with  the  note. 

In  declarinff  on  a  note,  it  should  be  set  out  as  it  really  is ;  an  omis* 
sion  of  any  of  the  conditions  or  contingencies,  upon  which  a  note  is  pay- 
able, will  be  a  variance.     See  Imp.  Plead.  429. 

On  a  note  pajfoble  to  hearer ;  hy  the  holder. 

For  that  the  said  D,  at  &c.,  on  &c.,  by  his  promissory 
fiote  of  that  date,  by  him  subscribed,  for  value  received^ 
promised  one  £•  P.  to  pay  him,  or  bearer,  the  sum  of  Slc. 
dollars  on  demand;  and  the  said  £•  F.  thereafterwards 
on  the  same  day,  transferred  and  delivered  the  said  note, 
then  and  still  unpaid,  to  the  plaintiff  who  thereby  became 
the  lawful  bearer  thereof;  by  reason  whereof  the  said  D 
became  liable,  and  in  consideration  thereof,  then  and  ther^ 


M. 


IM  ASSUMPSIT. 

promised  the  plaintifl^  to  pay  him  the  contents  of  the  said 
note  according  to  the  tenor  thereof;  yet,  &c. 

Note.  Id  a  similar  case  it  was  decided,  that  it  was  sufficient  to  aver, 
that  the  plaintiff  was  the  holder  of  the  bill  for  a  valuable  'consideration^ 
5  Mass.  R.  97.  But  it  seems  the  value  of  the  consideratioa  could  never 
be  inquired  into,  if  the  original  promisee  gave  a  valuable  consideration 
for  it ;  for  such  promisee  might  make  a  present  of  it  to  the  holder. 

On  an  indorsed  note^  hy  indorsee  against  maker. 

For  that  the  said  £,  at  &c.,  on  &c.,  by  his  promissory  note 
of  that  date,  by  him  subscribed,  for  value  received,  promised 
one  £•  F.  to  pay  him  or  his  order  the  sum  of  &c.  dollars, 
six  months  after  date,  with  lawful  interest  therefor,  until  paid ; 
and  the  said  E.  F.  thereafterwards  on  the  same  day,  indorsed 
and  delivered  the  said  note  to  the  plaintiff,  by  reason  and  in 
consideration  whereof  the  said  E  became  liable,  and  pro- 
mised the  plaintiff  to  pay  him  the  contents  of  the  said  note 
according  to  the  tenor  thereof.  And  the  plaintiff  avers, 
that  the  said  six  months  have  long  since  elapsed  ;  yet,  &€• 

Note.  If  there  are  several  indorsemeDts,  say,  and  ike  said  E,  F. 
thereafterwards^  on  the  same  day^  indorsed  and  delivered  the  said  note  to 
one  G.  H,  who  thereafterwards^  on  the  same  day^  indorsed  and  delivered 
the  same  to  the  plaintiffs  ij^c. 

If  the  first  indorsement  be  special  to  any  one  by  name,  in  an  action 
by  an  indorsee  uAer  him,  his  indorsement  must  be  stated. 

An  indorsement  on  a  blank  note  or  check,  in  the  form  of  a  bill  of  ex- 
change or  promissory  note,  will  bind  the  indorscr,  for  any  sum,  which  the 
person  to  whom  he  entrusts  it  so  indorsed,  shall  insert  in  it.  Doug.  514. 
The  holder  may  declare  as  indorsee.  See  8  Mass.  R.  275 ;  12  Johns.  R. 
159 ;  4  Mass.  R.  45 ;  5  Cranch,  142 ;  16  East,  21. 

On  an  indorsed  note ;  Indorsee  v.  Indorser. 

For  that  one  G,  on  &c.,  at  &c.,  by  his  promissory  note  of 
that  date  by  him  subscribed,  for  value  received,  promised 
the  said  £  co  pay  him  or  his  order,  the  sum  of  $ — ,  one 
year  after  date,  and  the  said  £  thereafterwards,  on  the  same 
day,  indorsed  and  delivered  the  said  note  to  the  plain tiilf; 
and  the  plaintiff  avers,  that  afterwards,  when  the  said  note 
became  payable,  viz.  on  &c^  at  &c.,  the  said  note  was  duly 
presented  to  the  said  6,  and  payment  of  the  said  sum  ac<- 
cording  to  the  tenor  of  the  said  note,  was  then  and  there 
duly  required  of  the  said  O,  who  then  and  there  refused  to 
pay  the  same,  of  all  which  the  said  £  thereaflwwards,  viz. 
on  the  same  day,  had  notice,  by  reason  whereof  the  said  E 
became  Uable,  and  in  consideration  thereof,  then  and  there 
promised  the  plaintiff  to  pay  him  the  contents  of  the  said 
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note,  when  thereuBto  requested ;  yet,  though  often  request* 
ed,  &c. 

Note.  If  the  note  &c.  is  payable  in  foreign  currency,  the  value  of  it 
should  he  averred  in  the  declaration. 

If  it  is  made  payable  at  a  particular  place,  it  must  be  so  stated  in  the 
declaration.  The  omission  will  be  a  fatal  variance.  3  Camp.  247. 
So  of  a  bill  of  exchange.     3  Camp.  463. 

If  a  note  be  payable  May  1,  and  the  indorsement  appoints  it  to  be  April 
1,  as  to  the  indorser  this  is  a  promissory  note,  payable  April  I,  but  not 
^Bs  against  the  drawer.     See  1  Str.  479. 

A  count  for  money  had  and  received^  may  be  maintained  by  the 
indorsee  against  the  indorser  of  a  promissory  note,  even  in  the  cases 
where  no  money  has  been  actually  received  for  indorsing  the  note,  and 
against  the  maker  by  the  indorsee  for  the  same  reasons. 

See  Cole  v.  Cushing,  8  Pick.  48 ;  Ellsworth  v.  Brevier,  11  Pick*  320  ( 
Payson  V.  Whitcomby  15  Pick.  216. 

The  following  averments  may  be  used  according  to  cir^ 

cumstances. 

Averment  of  want  ofeffects^  to  excuse  notice  of  non-payment  in  an  action 

against  an  indorser. 

—  And  the  plaintiff  avers,  that,  at  the  time  of  making 
the  said  promissory  note  as  aforesaid,  and  from  thence  until 
and  at  the  time,  when  the  said  note  was  so  presented  for 
payment  as  aforesaid,  the  said  F  (the  maker)  had  not  in  his 
hands  any  effects  of  the  said  E,  nor  had  the  said  F  received 
any  consideration  from  the  s»aid  E,  for  the  making  or  paying 
the  said  note :  but  the  said  F  made  the  said  note  for  the  ac- 
commodation, and  at  the  request  of  the  said  E,  and  the  said 
£  hath  not  sustained  any  damage  by  reason  of  his  not  hav- 
ing had  any  notice  of  the  non  payment  by  the  said  F,  of 
the  sum  of  money  specified  in  the  said  note ;  &c. 

Averment  that  maker  could  not  he  found  when  the  note  became  due;  to 

an  action  against  an  indorser, 

—  And  the  plaintiff  avers,  that  when  the  said  note  be*- 
came  due^friz.  on  &c.,  diligent  search  and  inquiry  was  made 
after  the  said  F,  at  &c.  where  the  note  was  payeAUf  m  order 
that  the  said  note  might  be  presented  to  the  said  F  for  pay- 
ment, but  that  the  said  F  on  strict  search  and  inquiry,  could 
not  be  found,  nor  did  the  said  F  then,  or  at  a&y  time  before 
or  since,  pay  the  said  note,  but  hath  wholly  n^Iected  so  to 
do;  of  aU  which  premises  the  said  D  thereafterwards,  ox 
on  &c  bad  notice,  mnd  thereby  became  liable,  &c. 

Second  Indorsee  v.  Maker. 

For  that  the  said  E,  on  &c.,  at  &lc^  by  his  prooMsscnry 
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note  of  that  date,  by  him  subscribed,  for  value  received, 
promised  one  F,  to  pay  him  or  bis  order,  the  sum  of  &c. 
within  three  months  after  the  date  of  said  note,  with  lawful 
interest  therefor  until  paid  ;  and  the  said  F  thereafterwards, 
on  the  same  day,  by  his  indorsement  of  the  said  note,  in 
Writing  under  his  hand,  appointed  the  contents  of  the  said 
note,  then  unpaid,  to  be  paid  to  one  G,  or  to  his  order,  ac- 
cording to  the  tenor  of  said  note ;  and  the  said  G,  thereaf- 
terwards on  the  same  day,  by  his  indorsement  of  the  said 
note  in  writing  under  his  hand,  appointed  the  *  contents  of 
the  said  note,  then  unpaid,  to  be  paid  to  the  plaintiff;  of  all 
which  the  said  £,  then  and  there  bad  notice,  and  thereby 
became  liable,  and,  iu  consideration  thereof,  then  and  there 
promised  the  plaintiff  to  pay  him  the  contents  of  the  said 
note,  according  to  the  tenor  thereof;  and  the  plaintiff  avers 
that  the  said  three  months  have  long  since  elapsed ;  yet  &c. 

Indorsee  against  indarser  ;  an  note  drawn  hy  two  persons  whose  chriS" 

tian  names  are  not  known. 

For  that  certain  persons,  using  the  name  and  firm  of  A 
and  B,  on  &c.,  at  &c.,  by  their  promissory  note,  in  writing 
under  their  hands,  of  that  date,  for  value  received,  promised 
the  said  D  to  pay  him  or  his  order,  the  sum  of  &c.,  two 
months  after  the  date  thereof ;  and  the  said  D  thereafter- 
wards, on  the  same  day,  by  his  indorsement  on  the  said 
note,  in  writing  under  his  hand,  appointed  the  contents  of 
the  said  note,  then  unpaid,  to  be  paid  to  the  plaintiff,  accord- 
ing to  the  tenor  thereof;  and  the  plaintiff  thereafterwards, 
at  the  expiration  of  the  said  two  months,  viz^  on  &lc^  at 
&c.,  presented  the  said  note,  with  the  indorsement  thereon, 
to  the  said  persons,  so  using  the  name  and  firm  of  A  and  B, 
and  then  and  there  requested  them  to  pay  the  said  sum  of 
money,  therein  specified,  to  the  plaintiff,  according  to  the 
tenor  and  effect  of  the  said  note  and  of  the  ssud  indorse- 
ment, who  then  and  there  refused  so  to  do ;  of  all  which 
the  said  D,  then  and  there  had  notice,  and  thereby  became 
liable,  and  in  consideration  thereof,  then  and  there  promised 
the  plaintiff  to  pay  him  the  said  note,  according  to  the  tenor 
and  effect  thereof,  and  of  the  said  indorsement  so  made 
thereon  as  aforesaid ;  yet,  though  the  said  two  months  have 
long  since  elapsed,  and  .though  often  requested.  Sue. 

NoTB.  Under  Mass.  Stat,  of  18S9,  §  3,  wbeTe  a  note  is  payablo  an 
demand^  a  demand  within  or  at  the  expiratioD  of  sixty  days  from  date 
(excluding  grace,)  if  the  indorser  has  due  notice,  will  be  made  within  a 
reasonable  time  to  charge  him. 
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Payee  v.  Maker.     On  a  note  payable  ty  tnslaJmetOs ;  far  ihe  first  in,' 

slalment. 

For  th^t  the  said  E^  on  &c.,  at  &c.,  by  his  promissory 
note  of  that  date,  by  him  subscribedi  for  value  receivedi 
promised  the  plaintiff  to  pay  him  or  his  order,  $50  ia 
manner  following,  viz.  $10  on  the  19th  of  March;  $10 
on  the  19th  of  April;  $10  on  the  19th  of  May;  $10  on  the 
19th  of  June;  and  the  other  $10  on  the  19th  of  July  then 
next;  yet,  though  the  said  19th  day  of  March  has  long  since 
elapsed,  and  though  $10,  part  of  the  said  sum  of  $50  has 
become  due,  and  though  often  requested,  the  said  £  has 
never  paid  the  same  Slc. 

Note.  Where  a  note  is  payable  by  instalments,  and  there  is  a  default 
in  the  payment  of  the  first  instalment,  it  has  been  recommended  to  bring 
the  action  for  the  entire  debt,  because  the  plaintiff  cannot  have  a  new 
action.     See  Beckwith  v.  Nolly  Cro.  Jac.  304. 

On  a  note  payahle  by  instalments^  and  if  one  of  Hose  he  not  paid^  the 
note  to  he  in  force  for  the  whole  sum.  Action  is  hroughtfor  the  whole 
sum^  the  first  instcUment  not  heing  paid. 

For  that  the  said  E,  on  &c.,  at  &c.»  by  his.  promissory  note 
of  that  date,  by  him  subscribed,  for  value  received,  pro* 
mised  the  plaintiff  to  pay  him  or  order,  $90  in  manner  foN 
lowing,  viz.  the  sum  of  $9  every  quarter  day,  until  the  said 
sum  of  $90  should  be  fully  discharged  ;  the  first  payment 
to  be  made  on  &c.,  or  within  nine  days  then  next,  and  so 
continue  quarterly  until  fully  completed ;  and  in  default  of 
payment  of  any  or  either  of  the  said  quarterly  payments, 
or  any  part  thereof,  the  said  whole  note  to  be  in  full  force 
for  the  whole  of  the  said  $90 ;  and  the  plsdntiff  avers,  that 
the  said  E  did  not  pay  to  him,  the  said  plaintiff,  the  first 
payment  of  $9,  which  by  the  said  note  was  to  be  paid  to 
him,  at  or  within  nine  days  next  after  the  &c.  day  of  &c. 
now  last  past,  whereby  the  said  note  became,  and  is  in  full 
force  for  the  whole  of  the  said  sum  of  $90,  whereof  the  said 
£  afterwards,  visr.,  on  &c.,  at  &c.,  had  notice,  &c. 

In  a  note  like  the  above,  interest  should  be  calculated  on  the  whole 
sum  remaining  due  when  the  action  is  brought,  and  not  merely  on  the 
instalment.    4  Esp.  N.  P.  C.  147. 

On  a  joint  and  several  note^  against  one. 

For  that  the  said  D  and  one  £,  on  &c^  at  &c.,  by  their 
promissory  note  in  writing,  under  their  hands,  of  that  date, 
for  value  received,  jointly  and  severally,  promised  the  plain- 
tiff to  pay  him  or  his  order,  $100,  one  month  after  date^ 
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ivhich  said  month  has  long  since  elapsed ;  yet,  though  often 
requested,  the  said  D  and  E,  or  either  of  them,  have  not 
paid  the  said  sum,  but  they  and  either  of  them  have  wholly 
refused  so  to  do. 

Note.  Qucsre  of  this  precedent.  On  a  joint  and  several  note,  either 
promisor  may  be  sued,  as  if  he  alone  had  given  the  note  in  his  own  name. 
The  above  form  states  the  note  as  ii  really  is,  and  there  seems  to  be  no 
impropriety  in  it,  because  it  gives  an  opportunity  of  introducing  in  the 
conclusion,  that  neither  of  the  promisors  had  paid  the  note^  which  in 
cases  where  a  payment  by  either  would  be  sufficient,  one  would  think 
almost  indispensable.  See  the  precedent  in  Imp.  PI.  429.  See  Cowp.  432. 

If  there  be  several  drawers  of  a  joint  and  several  note,  the  acknovl^ 
edgment  of  one  of  them  takes  it  out  of  the  statute  of  limitations,  and  it 
may  be  given  in  evidence,  even  in  a  separate  action  against  any  of  the 
others.     Doug.  652. 

If  a  note  of  hand  be,  "  we  promise  to  pay,*'  and  signed  by  one  only, 
that  person  may  be  sued  alone,  as  on  a  note  in  the  singular  number.  1 
Bur.  323. 

A  note  of  hand  beginning,  ^^  I  promise  to  pay,'*  signed  by  several,  is  a 
joint  and  several  note.    Bayley  on  Bills,  29. 

On  a  note  payable  on  the  cohtingency  of  a  8hip*s  arrival. 

For  that  the  said  S,  on  &c.,  at  &c.,  by  his  promissory 
note  of  that  date,  by  him  subscribed,  for  value  received, 
promised  the  plaintiff  to  pay  him  the  sum  ot  ^ — ^  three  days 
after  the  arrival  of  the  ship  Ann  at  said  &c. ;  and  the  plain- 
tiff avers  that  the  said  ship  Ann  afterwards,  mz.  on  &c.,  ar- 
rived at  said  &c.,  viz.  at  said  &c. ;  of  all  which  said  several 
Premises,  the  said  S  thereafterwards,  viz.  on  &c.,  at  &c., 
ad  notice ;  yet  though  said  three  days  have  long  since 
elapsed,  and  though  requested,  &c. 

On  a  note  indorsed  for  residue^  after  a  payment  of  part. 

For  that  the  said  E,  on  &c.,  at  ^Tc,  by  his  promissory 
note  of  that  date,  by  him  subscribed,  for  value  received, 
promised  one  A.  B.  to  pay  him  or  his  order,  the  sum  of  % — 
m  three  months  from  the  date  of  said  note,  which  said  three 
months  have  long  since  elapsed ;  and  the  said  A.  B.,  there- 
afterwards on  the  same  day,  mdorsed  and  delivered  the  said 
note  to  one  S.  1\,  and  the  said  E,  after  the  said  indorse- 
ment so  made  to  the  said  S.  1\  as  aforesaid,  viz.  on  ^c,  at 
fycy  paid  to  the  said  S.  T.  the  sum  of  $ —  in  part  payment 
of  the  said  note,  and  the  said  S.  T.,  thereafterwards  on  the 
same  day,  indorsed  the  said  note,  and  thereby  appointed 
the  residue  of  the  sum  of  money  specified  in  the  said  note, 
then  and  still  unpaid,  to  be  paid  to  the  plaintiff,  whereof  the 
said  £  thereafterwards  on  the  same  day  had  notice,  and 
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tbereby  became  liable,  and  id  consideration  thereof,  then 
and  there  promised  the  plaintiff  to  pay  him  the  residue 
of  the  said  sum,  according  to  the  tenor  of  the  said  note,  and 
the  effect  of  the  said  indorsements,  so  made  thereon  as 
aforesaid ;  yet  &c* 

On  a  note  payabk  after  the  death  of  a  third  pereon. 

For  that  the  said  D,  on  &a,  at  &a,  by  his  promissory 
note  of  that  date,  by  him  subscribed,  for  value  received» 
promised  the  plaintiff  to  pay  him  the  sum  of  $ — ,  three 
months  after  the  decease  of  A  B,  of  &c.  Esq.,  .and  the 
plaintiff  avers  that  the  said  A  B,  afterwards,  viz^  on  &c^ 
at  &C.,  died,  of  which  the  said  D  thereafterwards,  viz.,  on 
the  same  day  had  notice.  Yet,  though  said  three  months 
after  the  decease  of  the  said  A  B,  have  long  since  elapsed, 
and  though  often  requested  &c. 

Payee  v.  Maker ^  on  a  note  payable  in  eight  years^  interest  annually  ; 

for  three  years  interest^  principal  not  due. 

For  that  the  said  E,  at  a  place  called  P,  to  wit,  at  8fc. 
aforesaid,  on  &c.,  by  his  note  under  his  hand  of  that  date, 
for  value  received,  promised  the  said  plaintiff,  to  pay  to  her 
or  her  order,  the  sum  of  $10,000,  lawful  money,  in  eight 
years  from  the  said  date,  with  lawful  interest  for  the  same 
until  paid,  the  said  interest  to  be  paid  yearly,  and  at  the  end 
of  each  and  every  year,  during  said  term.  Now  the  said 
plaintiff  saith,  that  three  years  of  the  said  term  have  long 
since  expired,  yet  the  said  E,  though  requested,  has  never 
paid  the  interest  of  the  said  sum,  nor  of  any  part  thereof, 
for  the  said  three  vears,  nor  for  any  part  thereof  but  unjust- 
ly neglects  and  refuses  so  to  do.  Greerdeafv.  Kellogg,  1800. 

T.  Parsons. 

Against  inhabitants  of  a  town  ;  ona  note  signed  hy  their  treasurer. 

Summons  the  inhabitants  of  Haverhill,  to  answer  to  A 

A,  in  a  plea  of  the  case,  for  that,  at  said  H,  on  &c.,  one  B 

B,  by  a  certain  promissory  note  of  hand  of  that  date,  by 
him  madcand  signed,  for  value  received  of  the  said  A  A 
in  £90  lawful  money,  in  continental  currency,  of  the  value 
of  &c.,  of  our  now  lawful  money,  for  the  use  and  service  of 
said  inhabitants,  the  said  B  B,  being  then  and  there  treas- 
urer of  said  town  of  H,  promised  and  obliged  himself  and 
his  successors  in  the  office  of  treasurer  as  aforesaid,  in  be- 
half of  said  inhabitants,  to  repay  to  said  A  A  the  said  sum 

26 
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of  £90^  of  the  value  of  Slc^  of  our  now  lawful  rooney^  on 
demand,  with  lawful  interest  for  the  same  until  paid :  the 
said  B  By  bemg  then  and  there  agent  and  treasurer  for  said 
mhabitants,  and  by  them  duly  authorized  to  make  and  sign 
that  note  on  their  behalf;  of  all  which  the  said  inhabitants 
had  notice,  and  thereby  became  liable  to,  and  in  considera* 
tion  thereof,  then  and  there  promised  the  said  A  A  to  pay 
him  the  same  sum  on  demand,  with  lawful  interest  as  afore- 
said untU  paid ;  yet,  though  requested,  the  said  inhabitants 
have  never  paid  the  same,  but  unjustly  neglect  and  refuse 
so  to  do. 

SamCj  as  though  made  hy  inhabitants  themselves. 

For  that  the  said  inhabitants,  on  &c.,  at  &c.,  by  their 
note  signed  by  B,  their  treasurer,  by  their  order  and  in  their 
behalf,  for  value  received,  promised,  &rC.     [Js  before.'] 

Bradburt. 

Husband  and  Wife  v.  Surtfiving  Promisor^  on  a  note  given  to  wife 

while  single. 

For  that  the  said  D  and  one  B,  then  living,  but  since  de- 
•ceased,  at  &c.,  on  &c.,  by  their  note  under  their  hands  of 
that  date,  for  value  received  of  the  said  C,  then  sole,  pro- 
mised the  said  C,  by  the  name  of  &c«,  to  pay  her,  or  order, 
the  sum  of  &c.,  on  demand ;  yet,  though  often  requested, 
the  said  D  and  B,  or  either  of  them,  in  the  lifetime  of  said 
B,  or  since  his  death,  the  said  D  never  paid  the  same  to  the 
said  C,  when  sole,  nor  to  the  plaintiff,  since  the  intermar- 
riage of  the  plaintiff  and  said  C,  though  alike  requested, 
hut  wholly  neglected  and  refused,  and  the  said  D  still  re- 
fuses so  to  do. 

On  note  given  to  plaintifU.  wife  since  marriage. 

For  that  the  said  D,  at  &c.,  on  &c.,  by  his  note  under 
his  hand  of  that  date,  for  value  received,  promised  C,  then, 
and  as  yet,  ths  wife  of  the  plaintiff,  by  the  name  of  &c.  to 
pay  her  the  sum  of  &c.  in  four  months  from  the  date  of  said 
note,  which  are  long  since  past,  with  lawful  interest  therefor 
until  paid,  which  said  note  the  plaintiff  afterwards,  on  the 
same  day,  accepted  and  agreed  to,  by  reason  whereof  the 
said  D  became  liable,  and  in  consideration,  &c.  Parsons. 

Indorsee  v.  Husband  and  Wife^  on  note  of  wife  whUe  sole. 

For  that  the  said  A,  while  sole,  on  &c.,  at  &c.,  by  her 
note  under  her  hand  of  that  date,  for  value  received,  pro- 
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4nised  one  C  to  pay  bun,  or  order,  the  sum  of  &c.  on  de- 
mand with  interest  therefor ;  and,  afterwards,  there  on  the 
same  day,  the  snid  C,  by  his  indorsement  in  writing  of  the 
same  note  under  his  hand,  ordered  the  contents  thereof, 
then  unpaid,  to  be  paid  to  the  plaintiff,  of  which  the  said  A, 
then  sole,  then  and  there  had  notice,  and  thereby  became 
liable,  and  in  consideration  thereof  then  and  there  promised 
the  plaintiff  to  pay  him  that  sum,  according  to  the  tenor  of 
said  note ;  yet  the  said  A,  while  sole,  and  the  said  A  and 
B,  since  tbeu*  intermarriage,  though  often  requested,  never 
paid  the  same,  but  wholly  neglect  and  refuse  so  to  do. 

m 

Indorsee  v.  Exectttor^  an  note  of  testator. 

For  that  the  said  C,  in  his  lifetime,  on  &c.,  at  &c.,  by  his 
note  under  his  hand  of  that  date,  for  value  received,  pro- 
mised one  B  to  pay  him,  or  order,  the  sum  of  $ — ^  in 
^c  months  from  the  date  of  said  note,  which  are  long  since 
past ;  and  the  said  B  afterwards,  on  &c.,  at  &c«,  by  his 
mdorsement  of  the  same  note,  in  writing  under  his  hand, 
for  value  received,  ordered  the  contents  of  said  note,  then 
unpaid,  to  be  paid  to  the  plaintiff,  according  to  the  tenor 
thereof,  of  which  the  said  C,  in  his  lifetime  had  notice,  and 
thereby  became  liable,  &c. ;  yet  the  said  G,  in  his  lifetime, 
and  the  said  A,  since  the  death  of  said  C,  have  or  hath  nev- 
er paid  the  same,  &c. 

On  conditional  note. 

For  that  the  said  A  at  &c^  on  &c.,  by  his  note,  in  writmg 
under  his  hand,  of  that  date,  for  value  received,  promised 
the  plaintiff  to  pay  him,  or  his  order,  the  sum  of  j^OO  in 
six  months  from  the  date  of  said  note,  and  that  he  would 
pay  him  $200,  part  thereof,  in  printing,  at  the  Boston  cus- 
.  tomary  price  per  sheet,  and  the  remaining  $100  in  cash  ; 
and  the  said  A,  in  and  by  his  note,  further  promised,  that  if 
he  should  be  prevented,  by  any  accident  from  paying  him 
the  said  j|200,  in  work,  as  aforesaid,  he  would  then  pay  him 
the  ssdd  sum  in  cash,  with  lawful  interest  on  the  said  ^00 
until  paid.  Now  the  plaintiff  aver^,  that  the  said  A,  though 
often  requested,  has  never  paid  the  said  $200,  in  work,  as 
abovementioned,  nor  has  he,  though  alike  requested,  paid 
the  said  sum  of  $300  in  cash,  according  to  his  promise,  &c. 

T.  Parsons. 

On  a  note  in  the  aUemative^  either  to  pay  a  sum  of  money  or  surrender 

the  body  of  a  person  arrested ;  —  2  Counts. 

For  that  the  said  B  and  C,  on  &c*>  at  &c.,  by  their  note, 
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undw  their  hxoAs  of  ihatdate,  jointty  and  severallj  pra^ 
mised  the  plaintiflf  to  pay  him,  or  order,  the  sum  of  &c.  fior 
value  received,  or  surrender  the  body  of  D  to  the  action  of 
the  piaintifi^  brought  against  said  D.  Now  the  plaintiff  avers, 
that  the  said  B  and  C  or  either  of  them,  have  not  paid  the 
said  sum  &c^  nor  have  they,  or  either  of  them,  surrendered 
the  said  D  to  the  action  of  the  plaintiff,  according  to  the 
tenor  of  said  note,  though  thereto,  on  Slc^  at  &c.,  request- 
ed, but  wholly  refuse  and  neglect  so  to  do.  And  for  that  one 
D,  on  &C.,  at  &lc^  being  indebted  to  the  plaintiff  in  &c.,  for 
goods  &c.,  the  plaintiff  for  the  speedier  recovery  and  ob- 
taining that  debt,  on  Sfc^  at  &c.,  commeuced  his  suit  against 
said  D,  and  declared,  in  a  plea  of  the  case  to  the  damage  of 
the  plaintiff,  and  thereupon  caused  the  said  D  to  be  arrested 
by  the  sheriff  of  &c.,  and  the  said  D,  being  so  arrested  and 
in  his  custody,  the  said  B  and  C,  on  &c.,  at  ^Tc,  had  notice 
thereof,  and  then  and  there,  in  consideration  that  the  plain- 
tiff, at  the  special  request  of  the  said  B  and  C  would  dis- 
charge the  said  D  out  of  the  custody  of  the  said  sheriff, 
promised,  jointly  and  severally,  to  pay  the  plaintiff  or  order 
the  sum  of  $ — ,  on  demand  for  value  received,  or  surren- 
der the  body  of  said  D  to  the  custody  of  said  sheriff  to  the 
same  suit ;  and  the  plaintiff  says,  that,  giving  credit  to  the 
said  promise  of  the  said  B  and  C,  and  at  their  request,  he, 
the  plaintiff,  did  then  and  there  discharge  the  body  of  said 
D  out  of  the  custody  of  said  sheriff,  and  then  and  there 
gave  notice  thereof  to  the  said  B  and  C,  yet  the  said  B  and 
C,  or  either  of  them,  though  often  requested,  have  never 
paid  the  said  sum,  nor  have  they,  or  either  of  them,  surren- 
dered the  body  of  said  D  to  the  custody  of  said  sheriff,  ac- 
cording to  their  promises  aforesaid,  though  on  &c.,  at  ^c., 
thereto  especially  requested,  but  deny  so  to  do.    3  Ld. 

Roym*  96. 

• 

6.    Orders. 

Payee  v.  Acceptor^  on  an  order  accepted. 

For  that  one  C,  at  Sfc^  on  &c.,  drew  his  order  in  writing, 
under  his  hand  of  that  date,  directed  to  the  said  D,  therein 
.  and  thereby  requesting  the  said  D  to  pay  the  plaintiff,  or 
his  order,  the  sum  of  &c.  on  demand,  for  value  received  of 
the  plaintiff  by  the  said  C,  and  charge  the  same  to  the  said 
C's  account ;  and  the  plaintiff  thereafterwards  on  the  same 
day,  presented  the  said  order  to  the  said  D  for  his  accept- 
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moe,  wlio  then  asd  there  duly  accepted  the  same^  tirhere- 
bj  he  became  liable,  and  in  consideration  thereof  promised 
the  plaintiff  to  pay  him  that  sum  on  demand ;  yet,  &c. 

Payee  v.  jDrotoer,  on  order  not  accepted. 

For  that  the  said  D,  at  &c.,  on  &c.,  for  value  received  of 
the  plaintiff,  drew  his  order  in  writing,  under  his  hand  of 
that  date,  directed  to  one  C,  therein  and  thereby  requesting 
the  said  C  to  pay  the  plaintiff,  or  his  order,  the  sura  of  &c., 
on  demand,  and  charge  the  same  to  the  account  of  the  said 
D ;  and  the  plaintiff  on  &c.,  at  &c^  presented  the  said  or- 
der to  the  said  C  for  his  acceptance  and  payment,  which 
the  sud  C  then  and  there  refused  to  do,  of  which  the  said 
D  then  and  there  had  due  notice,  and  was  requested  to  pay 
the  same,  whereby  he  became  liable,  and  in  consideration 
&c. 

Againet  parinere  in  faoor  of  payee  ;  on  order  drawn  on  a  bank  ofUL 

not  accepted. 

For  that  the  said  D  and  E,  at  Slc^  on  &c.,  by  the  name 
and  firm  of  D  and  £,  for  value  received  of  the  plaintiff,  drew 
tiieir  order  in  writing,  on  J  K,  cashier  of  the  Essex  Bank, 
and  thereby  directed  him  to  present  their  note,  made  to  the 
plaintiff  for  the  sum  of  &c.,  signed  by  the  said  D  and  £,  to 
the  directors  of  the  said  bank,  and  thereby  ordered  and  re- 
quested them  to  pay  the  plaintiff  that  sum ;  and  the  plain- 
tiff avers,  that  said  order  was  presented  by  said  casUer  to 
said  directors,  who  refused  to  pay  s  *id  sum  or  accept  said 
order,  whereof  the  said  D  and  £  there,  on  &c«,  had  notice, 
whereby  the  said  D  and  £  became  liable  to  pay  the  same 
sum  to  the  plaintifl^  on  demand,  and  being  so  liable  &c. 

N.  Dane. 

Note.  A  check  must  be  presented  for  payment,  whether  the  drawee 
has  received  funds  or  not ;  but  if  the  drawer  has  withdrawn  the  funds, 
it  seems  otherwise. 

A  check  should  be  presented  within  the  business  hours  of  the  day  after 
that  in  which  it  is  received.  This  is  the  rule  adopted  in  England.  See 
Chitty  on  Bills,  323. 

If  a  check  which  payee  has  lost,  is  paid  before  it  bears  date,  the  bank- 
er is  liaUe  to  pay  it  again  to  the  payee,  if  it  is,  contrary  to  the  regular 
course  of  business  to  pay  checks  before  they  bear  date.     IHd,  149. 

A  bank,  which  has  paid  a  forged  check  to  a  bona  Jide  bolder  cannot 
lecal  the  payment.    4  Dall.  234. 

A  draft  payable  to  A  B  or  bearer,  but  addressed  to  no  one^  may  be 
vecovemd  against  the  drawer,  by  any  bona  fide  holder  for  a  TaluaUe  con- 
L,  in  an  action  far  money  had  and  received.    8  Pick*  18.    See 
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alflo  1  MaaoD,  348.  QiHBre,  what  privitj  is  there  in  this  case,  to  ena^ 
ble  the  holder  to  recover  on  the  money  counts  against  the  drawer  ?  But 
in  New  York  it  is  settled,  that  a  note  payable  to  A  B,  or  bearer,  may  be 
given  in  evidence,  in  an  action  by  the  holder  against  the  maker,  under 
the  money  counts.     See  12  Johns.  R.  90. 

On  an  order  {indorsed  on  the  hack  of  a  note)  requesting  drawee  to  pay 

the  notCj  and  accepted  by  him. 

« 

For  that  one  D  D,  son  of  the  said  D,  at  a  place  called 
Philadelphia,  to  wit,  at  S  aforesaid,  on  &c.,  by  his  note  un- 
der  his  hand  of  that  date,  for  value  received  of  the  plaintiff, 
promised  the  plaintiff  to  pay  him,  or  his  order,  at  S  aforesaid, 
the  sum  of  <£1300  [of  our  then  lawful  current  money  com- 
monly called  continental  currency,  of  the  value  of  <£81  7$. 
lOd.  of  our  now  lawful  money,]  at  or  by  the  &c.  day  of  &c«, 
then  next  but  now  past,  with  lawful  interest  therefor  until 
paid ;  and  thereafterwards  on  the  same  day,  the  said  D  D, 
the  son,  being  indebted  to  the  plaintiff  in  manner  aforesaid, 
in  the  said  sum,  for  the  payment  of  the  same,  drew  his  or- 
der  in  writing  under  his  hand,  on  the  back  of  the  said  note 
directed  to  the  said  D  first  named,  his  father,  and  therein 
and  thereby  requested  the  said  D,  the  father,  to  pay  to  the 
plaintiff  the  sum  aforesaid,  according  to  the  tenor  of  the 
same  note ;  and  the  plaintiff  afterwards,  to  wit,  on  &c.,  at  S 
aforesaid,  presented  the  said  note,  with  the  said  order  there- 
on, to  the  said  D,  the  father,  for  his  acceptance  and  payment 
of  the  said  order,  and  the  said  D,  the  father,  then  and  there 
accepted  the  said  order,  and  promised  the  plaintiff  payment 
thereof,  on  demand ;  yet  though  requested,  the  said  D,  the 
father,  has  never  paid  the  said  order  or  any  part  thereof,  but 
unjustly  refuses  so  to  do. 

And  for  that  afterwards,  on  the  same  &c.  dav  of  &c. 
aforesaid,  at  S  aforesaid,  the  said  D,  the  father,  being  in- 
debted to  the  plaintiff  in  another  sum  of  [^150,  lawful 
money]  for  so  much  money  before  that  time,  had  and  re- 
ceived by  him  to  the  plaintiff's  use,  in  consideration  thereof 
then  and  there  promised  the  plaintiff  to  pay  him  that  sum 
on  demand ;  yet  though  requested,  the  said  D,  the  father, 
has  never  paid  the  same,  but  unjustly  refuses  so  to  do. 
Jfichola  V.  Adorns.  T.  Parsons. 

7.  BUh  of  Exchange. 

Payee  r.  Aeceptor. 

For  that  one  A  B,  on  &c.,  at  &c.,  made  his  certain  bill 
of  exchange,  in  writing  of  that  date,  directed  to  the  said  D, 
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and  thereby  requested  the  said  D  to  pay  to  the  said  plain- 
tiff, or  bis  order,  the  sum  of  &c.,  three  months  after  the 
said  date,  for  value  received,  and  then  and  there  delivered 
the  saud  bill  of  exchange  to  the  plaintiff,  which  said  bill  of 
ezchaoge  the  said  D  thereafterwards,  viz.  on  &c.,  at  &c., 
aforesaid,  upon  sight  thereof  accepted ;  by  means  whereof 
the  said  D,  then  and  there  became  liable,  and  in  consider- 
ation thereof,  then  and  there  promised  the  plaintiff,  to  pay 
him  the  sum  of  money  specified  in  the  said  bill  of  ex- 
change ;  according  to  the  tenor  and  effect  of  the  said  bill  of 
exchange,  and  of  his  acceptance  thereof  as  aforesaid ;  yet 
though  the  said  three  months  have  long  since  elapsed,  and 
though  often  requested  &c. 

Note.  If  the  bill  bears  a  wrong  date  by  mistake,  instead  of,  '^  of  that 
date,''  say,  &c.  "  bearing  date  by  mistake  the  &c.  day  of  &c.,  but  in- 
tended to  be  dated  the  £c,  day  of  &c.,''  and  insert  another  count,  as  if 
the  mistaken  date  was  the  true  one. 

If  the  bill  is  drawn  by  an  agent,  say,  "  for  that  one  AB^by  C  P, 
his  agent ^  in  thut  hthalf^^  on  &«.,  at  6lc, 

A  mistake  in  the  name  of  the  drawer,  in  an  action  against  the  accept- 
or, or  an  indorser,  will  be  a  fatal  variance.     3  Bos.  and  P.  559. 

Where  a  bill  or  note  bears  no  date,  but  is  payable  at  a  certain  time  after 
date,  it  may  be  declared  on,  as  made  on  any  day,  when  it  can  be  proved 
to  have  been  in  existence  ;  but  it  should  not  be  alleged  to  bear  any  date, 
because  from  the  variance,  when  the  bill  is  offered  in  evidence,  it  will  not 
appear  to  be  the  bill  declared  on.  See  2  Show.  422,  3  Bos.  &  P.  173. 

For  the  same  reason,  if  a  bill,  dated  at  a  particular  place,  is  declared 
on,  as  dated  at  another  place,  the  variance  will  be  fatal. 

It  is  best  to  omit  the  usual  expression,  ^^  his  proper  hand  being 
thereto  subscribed^'*'*  because,  if  the  bill  was  drawn  by  an  agent,  there 
will  be  a  variance.     See  5  Esp.  R.  180. 

But,  the  prevailing  doctrine  at  present  is,  that,  if  the  bill  was  drawn 
by  an  agent,  this  expression  would  be  rejected  as  surplusage. 

In  declaring  on  a  bill  or  note  made  by  a  firm  in  their  partnership  name, 
a  mistake  in  the  name  of  either  of  the  partners,  will  be  cause  of  non- 
suit, and  not  merely  of  abatement    4D.  dcE.611;  I  Bos.  &  P.  72. 

Where  a  biU,  directed  to  several  persons,  is  accepted  by  one  only,  it 
may  be  declared  on  as  directed  to  that  one  only,  or  it  may  be  stated  ac- 
cording to  the  fact.  If  there  is  any  misdirection  or  misspelling,  it  will  be 
proper  to  state  that  the  bill  was  directed  to  A  B,  {the  true  name)  by  the 
name  or  addition  mentioned  m  the  bill.     See  I  Day^s  Rep.  II. 

It  is  unnecessary  to  allege  expressly,  that  the  drawer  delivered  the  bill 
to  the  payee^  because,  in  an  action  against  the  drawer  or  acceptor,  a  de- 
livery is  included  in  the  allegation  that  he  made  it ;  however  it  is  usual 
and  proper ;  and  where  the  suit  is  brought  by  the  holder  of  a  bill,  pay- 
able to  bearer,  a  delivery  should  be  alleged.  Where  a  bill  of  exchange 
is  accepted,  payable  at  a  particular  place,  in  ^ui  action  against  the  ac- 
ceptor^ it  is  not  necessary  to  allege,  that  it  was  presented  there  for  pay- 
ment. His  acceptance  prevents  the  necessity  of  such  allegation.  See  2 
Camp.  656 ;  1  Camp.  423. 

IfalHll,  after  acceptance  is  negotiated  by  the  payee  or  any  other 
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holder,  and  afterwards  returned  to  bim,  it  is  unneceanry  to  state  in  the 
declaration,  that  he  bad  parted  with  the  bill,  and  that  it  was  returned  to 
him ;  he  may  state  merely  his  former  title.    7  D.  dc  E.  572« 

Where  one  of  several  drawees,  accepts  for  himself  and  the  others, 
it  may  be  alleged  so,  or  that  the  drawees  accepted. 

^  Where  two  drawees  accept  a  bill  of  exchange,  they  may  be  sued  joint* 
ly  or  severally.    See  7  D.  &  £.  596,  597.    I^wes  on  Assumpsit,  337. 

In  actions  a^inat  acceptors^  an  acceptance  must  be  stated,  but  this  is 
not  necessary  m  actions  against  other  parties. 

A  special  acceptance  must  always  be  stated  according  to  the  fact ; 
*  since  a  general  acceptance  would  not  support  it ;  and,  if  it  was  made  by 
parol,  it  would  not  be  safe  to  state  it  as  made  in  writing. 

Where  a  bill  is  made  payable  to  a  fictitious  person,  or  order,  if  the  ac- 
ceptor did  not  know  that  fact,  the  bill  is  wholly  void.     1  Camp.  130,  180. 

A  bill  of  exchange,  promissory  note,  &cc,<t  payable  to  a  man^s  order ^ 
may  be  declared  on,  as  payable  to  Aim,  merely,  or  aB  payable  to  hU  order^ 
or,  as  payable  to  kirn  or  his  order.  Bayley  on  Bills,  105 ;  Lawes  on 
Ass.  332  ;  Seel  Wils.  190. 

If  a  note  is  "  for  value  received,^^  and  these  words  are  omitted  in  the 
declaration,  it  is  not  a  variance,  nor  is  it  material.  But  if  those  words 
are  stated  in  the  declaration,  but  the  bill  or  note  does  not  contain  them, 
it  will  be  a  fatal  variance.  If  the  words  in  the  note  are,  ^'  for  amount  re* 
ceived,"  but  the  declaration  is  **  for  value  received,''  and  the  latter  words, 
from  the  rest  of  the  declaration,  appear  to  be  a  precise  description  of  the 
note,  it  may  perhaps  be  a  variance ;  but  if  it  is  appcu^nt,  that  those 
words  are  intended  only  to  convey  the  import  or  le^l  effect  of  the 
note,  they  may  be  sufBcient.     See  2  L.  Ray.  1543 ;  2  Bos.  dc  P.  78. 

If  af\er  acceptance,  the  acceptor  should  detain  the  bill,  the  payee  may 
sue  him  on  it,  and  having  given  him  notice  to  produce  it,  may  give  parol 
evidence  of  its  contents,  if  it  is  not  produced.    5  East's  R.  476. 

When  there  is  a  mistake  in  the  bill  of  exchange,  and  the  sum  express- 
ed in  the  body  of  it,  differs  from  the  figures  in  the  margin,  it  is  proper  to 
have  two  counts,  adapted  accordingly.  This  should  be  done  also  in  eve- 
ry case,  where  the  legal  operation  of  the  bill  is  supposed  to  vary  from 
its  apparent  import. 

In  declaring  on  a  bill,  accepted  af^er  the  time  of  payment  has  elapsed, 
the  declaration  should  state,  that  the  defendant  accepted  and  promised  to 
pay  the  bill,  omitting  the  words,  ^'  according  to  the  tenor."  Lawcs  on 
Assumpsit,  338. 

Payee  v.  drawer^  on  default  of  acceptance. 

For  that  the  said  £,  on  &c.,  at  &c.,  made  his  certain  bill 
of  exchange  in  writing,  of  that  date,  and  then  and  there  di- 
rected the  said  bill  to  one  A  B,  and  therein  and  thereby  re- 
quested the  said  A  B,  three  months  after  the  date  thereof,  to 
pay  to  the  plaintiff,  or  order,  the  sum  of  &c.,  for  value  receiv- 
ed, and  then  and  (here  delivered  the  said  bill  to  the  plaintiff; 
and  the  plaintiff  avers,  that  afterwards,  and  before  the  pay- 
ment of  the  said  sum  of  money  specified  in  the  said  bill, 
viz.  on  &c.,  at  &c.,  the  said  bill  of  exchange  was  presented 
and  shown  to  the  ssdd  A  B  for  his  acceptance  thereof,  and 
the  said  A  B,  was  then  and  there  required  to  accept  the 
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same ;  but  the  said  A  B  did  not  then,  or  at  any  time  since, 
accept  or  pay  the  same,  but  then  and  there  wholly  refused 
so  to  do ;  of  all  which  said  several  premises,  the  said  E 
afterwards,  tiz.  on  &c,,  at  &c^  had  notice;  by  reason  where- 
of  the  said  £  became  liable,  and  in  consideration  thereof, 
then  and  there  promised  the  plaintijST  to  pay  him  the  said 
sum  of  money  specified  in  the  said  bill,  when  thereunto  af* 
terwards  requested ;  yet,  though  often  requested,  &c. 

Note.  Where  a  blank  is  left  in  a  bill  of  exchange  for  the  name  of 
the  payee,  any  bona  fide  holder  may  fill  the  blank  with  his  own  name ; 
the  drawer  impliedly  gives  an  authority  for  this  purpose,  by  leaving  the 
blank.    2  M.  dt  S.  90. 

If  non-acceptance  is  alleged  in  the  declaration,  there  is  no  necessity 
to  aver  a  presentment  for  payment ;  the  right  of  action  commences  im- 
mediately after  the  refusal  to  accept    8  Johns.  R.  202. 

Though  it  is  unnecessary  to  state  a  protest  on  inland  bills  of  exchange, 
if  stated,  it  must  be  proved.     See  2  Esp.  IL  550* 

In  an  action  against  the  drawer  of  a  bill  of  exchange,  it  is  necessary 
to  show  either  that  the  bill  was  presented,  and  that  the  drawee  refused  ti> 
accept  or  pay ;  or  that  he  was  not  found  ;  or  that  he  had  left  the  country  ; 
or  tluit,  if  the  defendant  had  paid  the  bill,  he  would  have  had  no  remedy 
against  the  drawee.    Bayley,  108. 

So  in  an  action  on  a  promissory  note  against  an  indorser. 

These  excuses  for  not  presenting  the  bill,  must  be  alleged  according  to 
the  fact,  for  the  allegation  of  one  of  them  may  not  be  supported  by 
proof  of  another,     ibid.  2  D.  d(  £.  719. 

If  the  holder  of  a  bill  neglect  to  give  due  notice  to  the  drawer  or  in- 
dorser, of  non-acceptance  or  non-payment,  this  neglect  may  be  waived 
by  such  drawer  or  indorser ;  and  a  subsequent  promise  by  either,  with  a 
full  knowledge  of  all  the  facts,  will  cure  the  omission  as  respects  him. 
See  7  East's  £.  236 ;  5  Johns.  R.  375. 

Jherments  to  excuse  the  want  of  notice  of  refusal  to  ac  - 

ceptf  fyc. 

Thai  drawee  had  no  effects  of  drawer  in  his  hands. 

And  the  plaintiff  avers,  that  at  the  time  of  making  the 

said  bill  of  exchange,  and  from  thence,  until  and  at  the 

time  when  the  same  was  so  presented  and  shown  to  the 

said  A   B  for  his  acceptance  thereof  as  aforesaid,   the 

said  A  B  had  not  in  his  hands  any  effects  of  the  said  D 

nor  had  he  received  any  consideration  from  the  said  D 

for  the  acceptance  or  payment  by  him,  the  said  A  B,  of  the 

said  bill  of  exchange,  nor  hath  the  said  D  sustained  any 

damage,  by  reason  of  his  not  having  had  notice  of  the  non-^ 

acceptance  by  the  said  A  B  of  the  said  bill  of  exchange  ; 

of  all  which,  the  said  D  thereafterwards,  viz.  on  &c^  at 

Slc^  had  notice ;  and  by  reason  thereof  become  liable,  &c. 
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Note.  What  will  and  what  will  not  excnise  the  want  of  preaentmeiit 
and  notice.     See  Law  Summary,  196. 

•Averment  to  excuse  voant  of  presentment  for  acceptance. 

That  drawee  could  not  he  found. 

And  the  plaintiff  avers,  that  afterwards,  and  before  the 
payment  of  the  said  sum  specified  in  the  said  bill,  viz.  on 
&c.,  at  &c^  and  at  divers  other  times,  between  that  day 
and  the  time  when  the  said  bill  became  due,  and  also  when 
the  said  bill  so  became  due,  viz.  on  &a,  at  &c.,  diligent 
search  and  inquiry  was  made  after  the  said  A.  B.  at  &.C. 
and  elsewhere,  in  order  that  the  said  bill  might  be  present- 
ed to  the  said  A  B  for  his  acceptance  and  payment  there- 
of; but  that  the  said  A  B  could  not,  on  such  search  and 
inquiry,  be  found  ;  nor  hath  the  said  A  B  at  any  time  hith- 
erto accepted  the  said  bill,  or  paid  the  said  sum  of  money 
therein  specified ;  of  all  which  the  said  D  afterwards,  viz. 
on  &c*,  at  &C.,  had  notice  and  thereby  became  liable,  &c« 

jlvermeiU  to  excuse  teant  of  presentment  for  payment. 

That  defendant  had  dispensed  with  presentment  for  payment. 

And  the  plaintiff  saith,  that  afterwards  when  the  said  bill 
of  exchange  became  due,  viz.  on  &c.,  at  &c.,  he  was  ready 
and  willing  to  present  the  said  bill  to  the  said  A  B  for  pay- 
ment thereof,  and  to  demand  of  him  the  sum  therein  spe- 
cified, and  would  have  presented  the  same  and  demanded 
payment  thereof  accordingiyl  viz.  on  &c.,  at  &c.,  whereof 
the  said  £  then  and  there  had  notice ;  but  the  said  £  then 
and  there  requested  the  plaintiff  not  to  present  the  said  bill 
to  the  said  A  B  for  payment  thereof,  and  then  and  there 
wholly  dispensed  with,  and  discharged  the  plaintiff  from 
the  presentment  of  the  said  bill  to  the  said  A  B  for  pay- 
ment thereof;  by  means  whereof,  after  the  said  bill  became 
payable  according  to  the  tenor  thereof,  viz.  on  &Cf,  at  &C.9 
the  said  £  became  liable,  and  in  consideration,  &c. 

NoTB«  On  the  subject  of  presentment,  for  ^ymeat,  refusal  to  pay  and 
notice,  6ui.    See  Law  Summary,  211.    (3d  Editiou.) 

If  a  bill  is  drawn  payable  on  demand,  or  at  a  certain  time  from  date, 
there  is  no  obligation  on  the  holder  to  present  it  for  acceptance ;  but 
when  it  becomes  due,  be  may  present  it  for  payment,  and  if  not  then 
paid,  he  may  at  once,  or  where  protest  is  necessary,  after  protest  and  no* 
tioe,  actual  or  coastructire,  proceed  against  the  parties  who  precede  him* 
self  on  it  But  if  it  is  presented  immediately  by  the  holder,  as  soon  as 
it  comes  to  hU  hands,  which  is  the  better  course,  and  is  then  refused  ac- 
ceptance, he  is  under  no  obligation  to  wait  till  the  bill  is  payable,  but  may 
call  on  the  other  parties  at  onoe  fof  payment. 
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'  Bot  with  regard  to  bflb  payable  at  or  after  eight,  the  rule  is,  to  use  reae- 
enable  diligence  in  presenting  them  for  acceptance ;  and,  as  it  is  the  in« 
terest  of  the  holder,  to  get  his  money  as  soon  as  he  can,  and  this  depends 
upon  the  time^  of  presentment,  it  might  naturally  be  supposed,  that  there 
would  be  little  need  for  any  regulation  in  this  respect  Questions  how- 
ever not  uofrequently  arise,  whether  the  holders  of  such  bills,  have  used 
reasonable  diligence  in  presenting  them  for  acceptance.  And  it  seems^ 
in  general,  if  die  holder  should  lock  up  the  bill,  and  keep  it  by  him  a 
considerable  time,  without  presenting  it  for  acceptance,  there  would  be 
such  laches  as  would  discharge  the  drawer.  But,  if  instead  of  present* 
ing  it  or  locking  it  up,  he  were  to  negotiate  it,  and  it  should  pass  from 
band  to  hand  a  long  time  before  presentment  for  acceptance,  there  might 
be  no  such  laches.     See  7  Taunt  162, 397  ;  2  Hen«  Bl.  565. 

A  bill  should  be  treated  as  dishonored,  if  not  accepted  within  twenty- 
four  hours  aAer  sight ;  but,  if  expressly  refused  acceptance  within  that 
time,  the  holder  need  not  wait  for  their  expiration. 

An  agreement  to  accept  a  bill  not  in  existence,  is  not  an  acceptance* 
See^  however^  4  Camp.  393.  But  a  promise  to  accept  a  bill  already  drawui 
is  an  acceptance.    3  Bur.  1669  ;  5  tlast,  521. 

If  a  bill  payable  after  date^  is  presented  for  acceptance,  and  this  is  re- 
fused, though  the  holder  was  under  no  obligation  to  present  it  until  due, 
yet  in  that  case  he  must  give  immediate  notice  to  such  of  the  parties,  as 
he  means  to  look  to  for  payment     See  Chitty  on  Bills,  196,  197. 

A  bill  or  note  payable  at  a  third  person's  house,  is  dishonored  by  a  re- 
fusal there.     1  Esp.  N.  P.  C.  3. 

Where  a  place  of  payment  is  mentioned  in  the  body  of  a  bill  or  note, 
it  must  be  presented  there  for  payment ;  but  if  the  place  is  merely  men- 
tioned  in  a  memorandum  at  the  foot  of  the  note,  it  is  unnecessary ;  be- 
cause the  memorandum  constitutes  no  part  of  the  contract.  4  M.  &  S. 
525 ;  16  East,  1 10  ;  5  Taunt.  30. 

The  jury  may  presume  from  part  payment  of  a  note  after  it  is  due,  or 
from  a  promise  to  pay,  that  the  note  has  been  properly  presented  and  no- 
tice given;  and  in  caaea  where  a  protest  is  necessary,  are  at  liberty  to 
infer,  that  a  protest  has  been  regularly  made.  See  13  East,  417 ;  1 
Taunt  12. 

A  promise  to  accept  a  bill  to  be  drawn  afterwards,  \b  an  acceptance  as 
respects  any  person  who  is  led  by  such  promise  to  take  the  bill.  See 
Cowjp.  572;  1  East,  98 ;  4  East,  57. 

Where  a  bill  is  payable  in  parts,  in  an  action  against  the  drawer,  it  is  re- 
commended, in  declieiring  on  one  of  the  parts,  to  allege  that  the  others 
have  not  been  paid.  But  this,  if  necessary,  can  be  so  only  because  of  the 
expression  in  the  bill,  which  is  drawn  in  setts  or  parts,  which  are  pa3rab]e 
only  in  case  the  other  parts  are  not  paid.  For  odoerwise,  there  can  be 
no  necessitv  for  any  such  allegation,  since  all  of  them  together,  constitute 
but  one  order  for  the  payment  of  a  certain  sum  of  moaey ;  and  when  one 
is  accepted  and  paid,  the  rest  are  satisfied* 

Drawer  against  acceptor.     The  hill  paid  after  protest^  hp  a  third  person 
to  whom  the  drawer  was  obliged  to  pap  the  principal  with  charges^  t^* 

For  that  the  plaintiff  at  &c*i  in  parts  beyond  seas,  viz.  on 
&c.,  at  &c.,  made  his  certain  biH  of  exchange  of  that  date, 
directed  to  the  said  D,  and  thereby  requested  the  said  D  at 
wo  usances^  visr,  two  calender  months  after  the  date  thereof, 
to  pay  to  one  E  F,  or  order,  the  sum  of  &c.t  value  received, 
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which  said  bill  the  sud  plaintiff  then  and  there  delivered  to 
the  said  E  F,  and  the  said  E  F  thereafterwards  on  the  same 
day,  indorsed  and  delivered  the  said  note  to  one  G  H, 
wUch  said  bill  the  said  D  afterwards,  viz.  on  &c.,  at  &.c,9 
upon  sight  thereofi  accepted  according  to  the  usage  of  mer* 
chants;  and  the  plaintiff  avers,  that  afterwards,  viz.  on  &c., 
at  &c.,  the  said  G  H  caused  the  said  bill  so  accepted  and 
indorsed  as  aforesaid,  to  he  presented  to  the  said  D  for  pay* 
ment  thereof,  and  then  and  there  required  the  said  D  to  pay 
the  sum  of  money  therein  specified,  according  to  the  tenor 
and  effect  of  the  said  bill,  and  of  his  acceptance  thereof,  and 
of  the  ssdd  indorsements  thereon ;  but  the  said  D  did  not 
then  or  at  any  other  time  whatsoever,  pay  to  the  said  G  H  the 
sum  of  money  specified  in  the  said  bill,  but  then  and  there 
wholly  refused  so  to  do ;  whereupon  the  said  bill  of  exchange 
afterwards,  viz.  on  &c.,  at  &.c.,  was  protested  for  the  non- 

Sayment  thereof;  and  afterwards,  viz.  on  &c.,  at  &c.  one 
[  L  appeared  before  M  N,  then  being  a  notary  public,  by 
lawful  authority  admitted  and  sworn,  dwelling  at  &c.,  and 
the  same  by  whom  the  said  bill  of  exchange  was  so  protest* 
ed,  and  then  and  there  declared  before  the  said  notary,  that 
he  would  pay  the  said  bill  under  the  said  protest,  for  the 
honor  and  on  the  account  of  the  plaintiff,  the  drawer  of  the 
said  bill,  holding  the  said  drawer  and  the  said  acceptor,  and 
all  others  whom  it  might  concern,  always  obliged  unto  him, 
the  said  K  L,  for  his  reimbursement ;  and  thereupon  the 
said  E  L  then  and  there  paid  the  said  bill,  according  to  his 
said  declaration,  together  with  the  charges  of  protest, 
amounting  to  the  sum  of  &c.,  and  afterwards,  to  wit,  on  &c. 
at  &c^  the  said  K  L  returned  the  said  bill  so  protested,  to 
the  plaintiff;  and  the  said  plaintiff  was  then  and  there  oblig* 
ed  to  pay,  and  did  pay  to  the  said  E  L  for  the  said  bill, 
and  for  the  exchange  and  re-exchange  of  the  money  there* 
in  contained,  and  the  charge  of  protest,  commission,  and 
other  charges  attending  the  said  non-payment  of  the  said 
bill,  a  large  sum  of  money,  viz.  the  sum  of  &c.,  of  all  which 
premises  the  said  D  afterwards,  viz.  on  &c.,  at  &c.,  had 
notice,  and  by  reason  thereof  became  liable,  and  in  consid- 
eration thereof,  then  and  there  promised  the  plaintiff  to  pay 
him  the  said  last  mentioned  sum  of  &c.,  (so  paid  to  the  said 
E  L  by  the  plaintiff  as  aforesaid,)  when  thereunto  after- 
wards requested ;  yet,  though  often  requested,  &.C. 

Note.    If  a  bill  drawn  on  two  or  more,  'm  accepted  by  one  only,  or  if 
it  18  accepted  for  part  only  of  the  aim  specified,  or  if  the  drawee  cannot 
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be  found  it  should  be  protested  for  non-aoceptanoe*    Com.  Dig.  Merchant, 
(F.  8.) 

Drawer  ▼.  Aecq^tor^  on  US  paydbU  to  flamtiff  or  order. 

For  that  the  plaintiff,  on  &c.  at  &c«,  made  his  certain  bill 
of  exchange  of  that  date,  directed  to  the  said  D,  and  there- 
by then  and  there  requested  the  said  D,  three  months  after 
the  date  thereof,  to  pay  the  plaintiff  or  his  onier,  the  sam 
of  &c.,  for  value  received,  which  said  bill,  the  said  D  after- 
wards,  viz.  on  &c.,  at  &c.,  upon  sight  thereof  accepted ;  by 
means  whereof  the  said  D  became  liable,  and  in  consid- 
eration thereof,  then  and  there  promised  the  plaintiff  to  pay 
him  the  sum  of  money  specified  in  the  said  bill,  according 
to  the  tenor  and  effect  of  the  said  bil],  and  of  his  said  ac- 
ceptance thereof;  yet,  though  the  said  three  months  have 
long  since  elapsed,  and  though  often  requested,  the  said  D 
hath  never  paid,  &c. 

NoTB.  Where  a  bill  is  payable  to  the  drawer's  order,  it  is  not  unusu- 
al to  insert  an  averment,  that  the  drawer  made  no  order,  but  this  b  un- 
necessary.   Bayley,  190 ;  5  East's  R.  476. 

Drawer  r.  Acceptor.     On  a  hUl  taken  up  hy  ike  drawer  after  acctptance. 

For  that  the  plaintiff,  on  &c.  at  &c.,  made  his  bill  of  ex- 
change of  that  date,  directed  to  the  said  T,  and  thereby  re- 
quested the  said  T,  three  months  after  the  date,  thereof,  to 
pay  Mr.  C  E  or  order,  the  sum  of  &c.,  for  value  received, 
and  then  and  there  delivered  the  said  bill  to  the  said  C  £, 
which  said  bill  the  said  T,  thereafterwards,  viz.  on  the  same 
day,  upon  sight  thereof,  accepted ;  and  the  plaintiff  avers, 
that  afterwards  when  the  said  bill  became  due,  according  to 
the  tenor  and  effect  thereof,  viz.  on  &c.,  at  &e.,  the  said 
biU  was  presented  to  the  said  T  for  payment  thereof,  and 
the  said  T  was  then  and  there  requested  to  pay  the  sum  of 
money  specified  therein,  according  to  the  tenor  and  effect 
of  the  said  bill,  and  of  the  said  Ps  acceptance  thereof;  but 
the  said  T  did  not  pay  the  said  sum,  nor  hath  he  since  paid 
it,  but  then  and  there  wholly  refused  to  pay  the  same ;  and 
thereupon  the  said  bill  was  then  and  there  returned  to  the 
plaintiff  for  non-payment  thereof,  and  the  said  plaintiff  was 
then  and  there  forced  to  pay  to  the  said  C  E  (or  other 
holder,  if  the  fact  be  so)  the  sum  specified  in  the  said  bill ; 
whereof  the  said  T  had  notice,  and  by  reason  thereof  be- 
came liable,  and  in  consideration  thereof  then  and  there 
promised  the  plaintiff,  to  pay  him  the  sum  of  money  speci- 
fied in  the  ssud  bill,  when  thereunto  afterwards  requested ; 
yet,  though  often  requested^  &c/ 


214  ASSUMPSm 

NoTB.  If  the  acceptance  varies  fW>m  the  bill,  io  time  or  place  of  pay* 
ment,  or  is  on  a  contingency,  it  should  be  stated  in  the  declaration  agree* 
ably  to  the  fact,  and  there  must  be  an  averment  of  a  presentment  or  of 
the  happening  of  the  contingency  accordingly. 

In  an  action,  by  a  drawer  against  an  acceptor,  on  a  bill  made  payable 
to  a  third  person,  the  declaration  should  allege  a  presentment  fdr  payment« 
and  also  diat  the  bill  was  xeturaed  to  the  drawer  for  non-payment  and 
notice  of  that  fact,  to  the  defendant.    Lawes  on  Assumpsit,  368. 

Second  Indorsee  v*  Acceptor. 

For  that  whereas  one  A  B,  on  &c.,  at  &c.,  made  bis 
certain  bill  of  exchange  of  thut  date,  directed  to  the  said  E, 
and  thereby  requested  the  said  E,  two  months  after  the 
date  thereof,  to  pay  one  C  F  or  order,  the  sum  of  &c.,  for 
value  received,  and  then  and  there  delivered  the  said  bill  to 
the  said  C  F,  which  said  bill  the  said  E,  thereaften;i'ardsy 
viz.  on  the  same  day,  on  sight  thereof  accepted  according 
to  the  usage  of  merchants ;  and  the  said  C  F  thereafter- 
wards  on  the  same  day,  (state  the  date  of  the  indorsement^ 
if  there  be  any)  indorsed  the  said  bill,  then  and  still  unpaid, 
and  then  and  there  delivered  the  same  to  one  R  S,  and 
the  said  K  S  thereafterwards,  viz.  on  the  same  day,  in* 
dorsed  the  said  bill,  then  and  still  unpaid,  and  delivered  the 
same  to  the  plaintiff;  b^  means  whereof  the  said  E  became 
liable,  and  in  consideration  thereof,  then  and  there  promised 
the  plaintiff,  to  pay  him  the  sum  of  money  specified  in  the 
said  bill,  according  to  the  tenor  and  effect  of  the  said  bill, 
and  of  the  said  E's  acceptance  thereof,  and  of  the  said  in- 
dorsements thereon ;  yet,  though  said  two  months  have 
elapsed,  and  though  often  requested,  &c. 

NoTB.  A  count  for  a  first  or  any  other  indorsee,  may  be  easily  made 
from  the  foregoing,  by  omitting  one  of  the  statements  of  indorsement,  or 
adding  others. 

An  executor  or  administrator  may  indorse  the  bills  or  notes  of  his  in- 
testate or  testator.    Str.  Id60. 

If  a  bill  or  note  is  payable  to  several  persons  who  are  not  partners, 
tfaejr  must  all  indorse,    boug.  653,  n. 

where  the  indorsement  is  by  a  partnership,  to  avoid  the  risk  of  a  va- 
riance, use  these  expressions;  —  ^^And  the  said  G  H,  I  K,  L  M, 
thereaherwarda,  vi%.  on  the  same  day,  at  dec.,  indorsed  the  said  bill  with 
the  style  of  their  partnership  aforesaid,  and  delivered  the  same  to  the 
plaintiff,  dec. 

If  the  indorsement  is  by  an  agent,  say,  ^^  and  the  said  A  B  {the  prin- 
cipal)  thereaflerwards,  on  the  same  day,  by  his  agent  in  this  behalf,  in- 
dorsed and  delivered  the  said  bill  to  the  plaintiff,  dsc. 

Indorsee  v.  Drawer^  the  acceptor  not  hating  paid. 

For  that  the  said  E,  on  &c^  at  &c.,  drew  his  certain  bill 
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of  exchange  of  tkat  datet  directed  oae  £  F,  and  thereby 
requested  the  said  E  F,  three  months  after  the  date  of 
the  said  bill,  to  pay  to  one  O  H,  or  his  order,  the  sum  of 
&c.  for  vahie  received ;  and  the  said  G  H  thereafterwardsi 
viz.  on  the  same  day,  indorsed  and  delivered  the  said  bill, 
then  and  still  unpaid,  to  the  plaintiff;  and  the  plaintiff  avers 
that  afterwards,  viz.  on  &c.,  at  $*c.,  the  said  bill  v^as  pre- 
sented to  the  said  E  F  for  payment  thereof,  and  the  said 
£  F  was  then  and  there  requested  to  pay  the  sum  of  mon- 
ey specified  therein,  according  to  the  tenor  and  effect  of  the 
said  bill  and  of  the  said  indorsement  thereon ;  but  the  said  E 
F  did  not  then  pay  the  said  sum,  nor  hath  at  any  time  since 
paid  the  same,  but  wholly  refused  so  to  do ;  of  all  which  said 
several  premises  the  said  £,  thereafterwards,  viz.  on  the 
same  day  had  notice ;  by  means  whereof  the  said  £  became 
liable,  and  in  consideration  thereof  then  and  there  promised 
the  plaintiff)  to  pay  him  the  sum  of  money  specified  in  the 
said  bill  when  thereunto  afterwards  requested ;  yet  though 
requested,  &c. 

Note.  In  a  case  I9ce  the  above,  it  is  best  not  to  state  an  acceptance 
by  the  drawee,  for  though  unnecessary,  if  stated,  it  must  be  proved. 
Barley,  188 ;  2  Camp.  474. 

However,  if  the  bill  is  payable  af)er  sight,  or  the  acceptance  is  special^ 
or  varies  from  the  tenor  of  the  bill,  in  the  mode  or  place,  or  time  of  pay* 
meat,  or  in  other  respects,  the  acceptance  should  be  stated. 

In  an  action,  brought  by  the  indorsee  of  a  negotiable  instrument,  the 
declaration  should  show  that  the  instrument  contained  words  authorizing 
a  transfer.  Otherwise  it  will  be  bad ;  because  if  there  are  no  such  words, 
the  holder  can  maintain  no  action  in  his  own  name ;  and  if  there  are 
such  words,  but  they  are  not  set  out  in  the  declaration,  there  will  be  a 
variance. 

Where  part  of  the  amount  of  a  bill  or  note,  has  been  paid  before  in* 
dovsement  for  the  balance,  the  indorsee,  in  his  declaration,  should  show 
or  acknowledge  payment  of  that  part     1  Ld.  Raym.  360. 

In  an  action  by  a  remote  indorsee,  he  may,  in  his  declaration,  omit  the 
intermediate  indorsements,  between  himself  and  the  indorsers,  against 
whom  the  suit  is  brought,  and,  at  the  trial,  strike  out  the  names  not  noticed 
in  the  declaration  ;  but  then  he  will  lose  his  remedy  against  those  indors- 
ers, whose  names  are  so  struck  out.  But  it  is  absolutely  necessary  to 
state  the  first  indorsement,  as  also  the  indorsement  of  the  party  sued ;  and 
whaterer  indorsements  are  alleged  in  the  declaration,  must  be  proved. 
It  will  be  best,  in  every  case,  therefore,  to  omit  in  the  declaration  all 
notice  of  indorsements,  which  cannot  be  proved.    See  4  Esp.  R.  210. 

If  a  bill  of  exchange  is  indorsed  before  payable,  but  after  part  of  it 
has  in  fact  been  paid,  this  will  not  affect  an  indorsee,  who  was  ignorant 
of  the  paymeut     1  Esp.  N.  P.  C.  463. 

hidoreee  v.  Indorser, 

For  that  one  A  B,  on  &c.,  at  ^c^  made  his  certain  bill 


> 


S16  ASSUMPSIT. 

of  exchange  of  that  date,  directed  to  one  E  F  and  thereby 
requested  the  said  E  F  three  months  after  the  date  of  the 
daid  bill,  to  pay  to  one  G  H,  or  order,  the  sum  of  $«— ,  for 
value  received,  and  then  and  there  delivered  the  said  bill  to 
the  said  G  H ;  and  the  said  G.  H.  thereafterwards,  msr.,  od 
the  same  day  indorsed  the  said  note,  then  and  still  unpaid, 
and  delivered  the  same  to  the  said  E,  who  thereafterwards, 
eiz.  on  the  same  day,  indorsed  and  delivered  the  said  bill  to 
the  plaintiff;  and  the  plaintiff  avers  that  afterwards,  msr.,  on 
&c.,at  &c.,  the  said  bill  of  exchange  was  presented  to  the 
said  E  F  for  payment  thereof,  and  the  said  E  F  was  then 
and  there  requested  to  pay  the  sum  of  money,  specified 
therein,  according  to  the  tenor  and  effect  of  the  said  bill  of 
exchange ;  but  that  the  said  E  F  did  not  then  pay  the  said 
bill,  nor  hath  since  paid  the  same,  but  then  refused  and  hath 
since  wholly  refused  so  to  do ;  of  all  which  several  premises 
the  said  E  afterwards,  msr.,  on  &c.,  at  &.C.,  had  notice ;  by 
reason  whereof  the  said  E  became  liable,  and  in  considera* 
tion  thereof,  then  and  there  promised  the  plaintiff,  to  pay  him 
the  sum  of  money  specified  in  said  b'dl,  when  thereunto 
afterwards  requested ;  yet,  though  often  requested,  &c. 

Note.  Iq  an  action  against  an  indorser,  acceptor,  or  drawer  of  a  bill  of 
exchange,  or  against  an  indorser  or  maker  of  a  promissory  note,  notice 
of  indorsement  is  not  necessary  to  be  alleged  ;  but  notice  of  non-payment 
of  a  note,  or  non-payment  or  non-acceptance  of  a  bill  of  exchange,  is 
indispensable.     See  1  Bos.  &  P.  625. 

But  in  Kinsley  v.  Robinson^  it  was  held,  generally,  that  the  drawer  of  a 
bill  of  exchange  having  no  effects  of  the  acceptor  in  his  hands,  from  the 
time  when  the  bill  is  drawn,  to  the  time  when  it  becomes  due,  is  liable 
without  demand  and  notice  of  non-payment. 

In  the  same  case  the  acceptor  was  held  to  be  a  competent  witness  to 
prove  the  wapt  of  funds.    21  Pick.  327. 

A  note  or  bill,  it  should  be  recollected,  must  be  presented  for  payment 
on  the  third  day  of  grace,  unless  that  should  happen  to  be  Sunday,  or 
other  dies  non  juridicus,  in  which  case  the  presentment  should  be  made 
on  the  second  day  of  grace. 

A  presentment  for  payment,  where  necessary,  must  be  alleged  to  have 
been  made  at  the  time  when,  and  the  place  where,  the  bill  or  note  be- 
came due  ;  otherwise  it  will  be  bad.  Doug.  679.  Going  with  the  bill 
or  note  to  a  man^s  place  of  business,  in  business  hours,  and  finding  it  shut, 
without  more,  is  usmg  sufficient  diligence.  See  Shed  v.  Brett^  dec.  1 
Pick.  414. 

It  has  been  recommended  by  some  to  say  **  and  thereafterwards,  when 
the  said  bill  of  exchange  became  due  and  payable,  viz,,  on  &c.,  at  ^., 
the  said  bill  of  exchange  was  shown  and  presented  to  the  said  G.  H.  for 
payment ;  others  recommend  that  it  should  be  expressed  thus ;  ^  and 
aflerwards,  vi%,  on  &c.,  at  6ec.,  the  said  bill  was  presented  and  shown  to 
the  said  G  H  for  payment,^^  6ic.  The  latter  seems  the  better,  as  being 
more  concise,  and  because,  if  the  bill  was  presented  on  the  proper  day, 
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it  nay  be  shown  in  evidence^  in  this  way  of  cTeclaring,  though  the  day  of 
presentment  should  be  incorxectiy  set  out  under  the  viz^  as  weli  as  under 
the  former. 

It  should  be  remembered  that  the  indorsee  of  an  accommodation  note, 
who  receives  it,  knowing  it  to  be  such,  can  recover  no  more  than  the 
unoont  he  has  actually  paid  upon  it     1  Esp.  R.  261. 

Where  a  bill  is  payable  in  a  foreign  currency,  the  declaration  diould 
contain  an  averment  of  the  value  of  the  currency.    3  Dal.  365. 

So  if  a  bill  is  payable  at  usance,  the  length  of  the  usance  should  be 
averred.  The  omission  is  bad  on  special  demurrer.  Lawes  on  As- 
sumpsit, 876. 

Where  the  plaintiff  brings  his  action  against  the  party,  from  whom  he 
receives  the  instrument,  he  may,  at  discretion,  introduce  any  of  the  com- 
mon counts  suited  to  the  precise  consideration,  for  which  he  received  the 
note.  But  this  is  useless,  where  the  suit  is  against  a  party,  between 
whom  and  the  plaintiff,  there  is  not  a  similar  pilvity. 

With  regard  to  what  is  sufficient  notice  of  the  dishonor  of  a  bill  or  note 
to  charge  an  indorser,  it  should  be  observed  as  a  general  rule,  that  an 
indorseTj  where  he  does  not  waive  it  himself,  is  entitled  to  seasonable 
notice  in  all  cases.  The  only  exception,  and  it  is  very  doubtful  how  far 
it  will  do  to  rely  on  this,  is  where  the  indorser  is  the  real  debtor,  and  the 
diawer  or  maker,  merely  signs  to  assist  hb  credit,  or  for  his  accommoda- 
tion. 4  Cranch,  141 ;  11  Johns.  B.  180.  In  this  case,  if  notice  should 
not  be  given  of  the  dishonor  of  the  bill  or  note,  perhaps  the  indorser 
might  still  be  liable.  But  the  reason  which  perhaps  would  have  most 
weight  with  the  Court,  would  be,  because,  if  the  indorser  were  not  held, 
still,  if  the  maker  or  drawer  was  obliged  to  pay  the  bill  or  note  for  the^ 
indorser,  the  indorser  would  be  liable  to  refund  the  amount,  in  an  actioa 
to  be  brought  by  such  drawer  or  maker.  To  decide,  therefore,  that  the 
indorser  would  not  be  liable  to  an  action  by  the  holder  of  a  note,  dec.,. , 
without  notice  of  its  dishonori  in  such  a  case  would  merely  lead  to* 
circuity  of  action. 

If  the  promisor  refuses  to  pay  on  demand,  on  the  day  when  the  note 
falls  due,  or  is  not  to  be  found  at  his  place  of  business,  and  no  one  i»  there 
to  answer  for  him,  the  bill  or  note  is  dishonored ;  and  the  holder,  having 
sent  notice  to  the  po6t>office  of  the  dishonor  of  the  bill  or  note,  may  com- 
mence an  action,  before  the  expiration  of  that  day,  and  befoce  it  is 
possible  for  the  indorser  to  have  received  actual  notice*  See  Sied'  v, 
BreU,  1  Kck.  401. 

A  personal  demand  by  an  agent,  having  the  note  with  him,  i»suffioient| 
without  any  authority  in  writing.    Ibid. 

But  in  an  action  by  an  indorsee  of  a  note  against  the  indonser«  where 
each  had  a  place  of  business  in  the  same  town,  and  the  writ  was  served 
oo  the  indorser  on  the  day  the  note  became  due,  but  before  notice  given, 
it  was  held,  that  the  action  was  prematurely  brought,  although  notice  vras. 
given  aAerwards  by  a  notary  on  the  same  day.  New  England  Bank  v. 
Lewis,  2  Pick.  125. 

If  a  drawer  or  indorser  receives  due  notice  of  its  dishonor  from  any 
party  to  a  bill,  he  is  directly  liable  upon  it  to  any  subsequent  indorser 
from  whom  he  has  received  no  notice.    2  Camp.  S73. 

Ignorance  of  the  drawer^s  residence,  if  proper  inquiry  ismade^  is  a  sufr 
ficient  excuse  for  not  sending  notice ;  and  the  same  reason  applies  to  an. 
indorser.     See  1  Gow.  81. 

26 
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Drawer  y.  Acceptor^  on  a  foreign  UIL 

For  that  the  plaintijOT  at  Z,  in  parts  beyond  seas,  vie^ 
at  &c^  on  &c.,  made  his  certain  bill  of  exchange,  of  that 
date,  directed  to  the  said  £,  and  thereby  requested  the 
said  £,  at  two  usances,  that  is  to  say,  two  calendar  months 
after  the  date  of  that,  his  second  of  exchange  (first  and 
third  of  the  same  tenor  and  date  not  being  paid,)  to  pay  to 
the  plaintiff,  or  order,  the  sum  of  — —  ducats,  vaiue  receiv- 
ed ;  which  said  bill  of  exchange  the  said  E  afterwards,  viz. 
on  &C.,  at  &c«,  upon  sigbt  thereof  accepted,  according  to 
the  usage  of  merchants ;  by  means  whereof  the  said  £  be* 
came  liable,  and  in  consideradon  thereof^  then  and  there 
promised  the  plaintiff  to  pay  him  the  sum  of  money  speci- 
fied in  the  said  bill  of  exchange,  according  to  the  tenor  and 
effect  thereof,  and  of  the  said  £'s  acceptance  thereon ;  and 

the  plaintiff  avers,  that  the  said ducats,  at  the  time 

when  the  said  biU  of  exchange  was  made,  and  also  at  the 
time  when  the  same  became  due,  were  of  great  value,  riz. 
of  the  value  of  $ — ^  of  the  lawful  money  of  this  common- 
wealth, viz.  at  &c.  aforesaid.  Yet,  though  the  ssdd  two 
usances  have  long  since  elapsed,  and  though  often  request- 
ed, &c. 

Indorsee  against  drawer^  drawee  refusing  acceptance^  with  statement 

of  protest. 

For  that  the  said  D,  on  &c,,  at  &c^  in  parts  beyond  seas, 
viz.  at  &c.,  made  his  certain  bill  of  exchange  of  th^t  date, 
directed  to  one  A  B,  and  therein  requested  the  said  A  B, 
two  months  after  the  date  of  that  his,  the  said  D's,  second  of 
exchange,  (first  and  third  of  the  same  tenor  and  date,  not 
paid,)  to  pay  to  one  E  F  or  order,  the  sum  of  $ — ^  value 
received,  and  then  and  there  delivered  the  said  bill  to  tUS 
said  £  F  and  the  said  E  F  thereafterwards,  to  wit,  on  the 
same  day,  indorsed  and  delivered  the  said  bill  to  the  plain- 
tiff; and  the  plaintiff  avers,  that  afterwards,  viz.  on  &c.,  at 
&c.,  the  said  bill  of  exchange,  then  and  still  unpaid,  was 
presented  to  the  said  A  B  for  his  acceptance  thereof,  and 
the  said  A  B  was  then  and  there  requested  to  accept  the 
same,  according  to  the  usage  of  merchants,  but  that  the  said 
A  B  did  not,  at  the  said  time,  when  the  said  bill  was  pre- 
sented as  aforesaid,  nor  at  any  other  time  accept  or  pav  the 
same,  but  then  and  there  wholly  refused  so  to  do ;  wnere- 
upoa  the  said  bill  of  exchange,  thereafterwards,  viz.  on  &c^ 
at  &c.,  was  duly  proteisted  for  non-acceptance  thereof;  of 
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all  wbich  said  several  premises  the  said  D  afterwards,  viz. 
on  &c^  at  Slc^  had  notice ;  by  means  whereof  the  said  D 
became  liable,  &c.,  &c 

Note.  In  Massachusetts,  Pennsylvania,  South  Carolina,  and  in  the 
Circuit  Court  of  the  United  States,  it  has  heen  settled  that  a  bill  of  ez- 
cbaage,  drawn  by  a  person  in  one  of  the  United  States  on  a  person  re- 
siding in  another,  is  a  foreign  bill  of  exchange,  and  consequently,  and 
therefore  a  protest  is  necessary  to  charge  die  drawer.  See  Phillips  4" 
Sewairt  Edition  of  BayUy  on  BiUs^  lokere  the  caaee  are  collected^  p.  21. 

Bf  drawee  who  aeeqpted  tqwn  protest  for  mm-paymeai,  agavut  wn 

indorser^for  whose  honor  he  ace^ted. 

For  that  one  A  B  on  &a,  at  &c^  drew  his  certain  bill 
of  exchange  of  that  date,  directed  to  the  plaintiff,  and  there* 
in  requested  the  plabtiff  to  pay  one  C  £  or  order,  the  sum 
of  $—9  two  months  after  date,  for  value  received ;  and  then 
and  there  delivered  the  said  bill  to  the  said  C  E,  who,  there« 
afterwards  on  the  same  day,  indorsed  and  delivered  the  said 
bill  to  one  E  F,  who  tbareafterwards,  on  the  same  day,  in- 
dorsed and  delivered  the  said  bill  to  the  said  E,  who  there* 
afterwards,  on  the  same  day,  indorsed  and  delivered  the  same 
bin  to  one  O  H ;  and  the  plabtiff  avers,  that  afterwards, 
our.  on  &c^  at  &c^  the  said  O  H  caused  the  said  biU  of 
exchange  to  be  presented  to  the  plabtiff  for  payment  diere- 
of^  and  the  plaintiff  was  then  and  there  requu^d  to  pay  the 
sum  of  money  specified  therein,  accordbg  to  the  tenor  and 
effect  of  the  same,  and  of  the  said  bdorsements  thereon, 
but  which  the  said  plabtiff  then  and  there  refused  to  do ; 
whereupon  the  said  O  H,  on  &c.,  at  &c.,  caused  the  said 
bill  of  exchange  to  be  duly  protested  for  the  non-payment 
thereof;  and  thereupon  the  plabtiff  afterwards,  viz.  on  &c,, 
at  &c^  upon  the  said  protest,  and  for  the  honor  of  the  said 
E,  so  indorser  of  the  said  bill  as  aforesaid,  paid  to  the  said 
O  H  the  sum  of  money  specified  in  said  bill,  together  with  a 
large  sum  of  money,  viz.  the  sum  of  $ —  for  the  costs  of  the 
protest,  and  charges  attending  the  non-payment  of  the  said 
bin  of  exchange,  and  noting  the  same ;  nevertheless  the  said 
D  and  the  said  drawer,  and  all  others  whom  it  might  or  may 
concern,  always  obliged  unto  the  plaintiff  for  his  reimburse^' 
ment  in  due  form  of  law ;  of  all  which  said  several  premises, 
the  said  £,  afterwards,  viz.  on  &a,  at  &c.,  had  notice,  and 
by  reason  thereof  became  liable,  and  in  consideration  thereof, 
then  and  there  promised  the  plaintiff,  to  pay  him  the  sum  of 
money  specified,  in  the  said  bill  of  exchange,  and  the  costs  of 
protest  and  charges,  so  paid  by  the  plaintiff  as  aforesaid, 
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when  the  said  £  should  be  thereuuto  requested,  yet  thou^ 
requested,  &c.  jSdd  a  count  far  money  paid  to  the  dt' 
fendanVs  we. 

Note.  Where  a  bill  of  exchange  is  taken  up,  for  the  honor  of  any  of 
the  parties,  the  person  takins  it  up  becomes  as  an  indorsee  for  a  valuable 
consideration,  and  is  entitled  to  the  same  remedies  against  any  of  the  pre-, 
ceding  parties,  and  is  not  confined  to  an  action  against  the  person,  for 
whoee  honor  the  bill  is  taken  up.     1  Etip.  113. 

Indorsee  t.  Acceptor^  where  indorsers  were  partners. 

For  that,  at  the  several  times  hereinafter  mentioned,  the 
plaintiff  and  the  said  R  [acceptor]  and  B  and  C  and  K, 
were  persons  residing,  trading,  and  using  commerce,  tiz.  the 
said  B  at  &c,,  in  parts  beyond  sea,  and  the  plaintil^  the 
said  R,  and  the  said  C  and  K  in  this  commonwealth,  and 
the  said  C  and  K  were  partners  jointly  negotiating  in  trade, 
under  the  firm  of  C  and  Co,,  and  being  so  partners,  the  said 
B,  at  &c^  on  &c.,  made  his  certain  bill  of  exchange  in 
"writing  under  his  hand  of  that  date,  according  to  the  usage 
of  merchants,  directed  to  said  R  by  the  name  &c.,  and  there- 
by requested  the  said  R,  —  days  after  date,  to  pay  to 
said  G  and  K,  by  the  name  and  style  of  C  and  Co.,  or  oi^er, 
the  sum  of  &c.,  value  recdved  as  by  advice ;  which  said  bill 
the  said  R,  afterwards,  on  &c.,  at  &c.,  accepted  and  there* 
afterwards,  on  the  same  day,  the  said  C  and  K,  in  the  name 
and  style  of  their  firm  and  partnership,  indorsed  the  said 
bill,  the  said  name  of  said  C  and  Co.  being  thereto  subscribed 
by  one  of  them,  and  by  that  indorsement,  appointed  the 
contents  to  be  paid  to  the  said  plaintiff;  of  which  said  in* 
dorsement  the  said  R  then  and  there  had  notice ;  whereby 
he  became  liable,  &c.    3  Morg.  55. 

Indorsee  v.  Acceptor y  for  honor  of  drawer. 

For  that  one  E  &c.,  at  &c.,  on  &c.,  according  to  the 
custom  of  merchants,  made  his  certain  bill  of  exchange,  un- 
der his  hand  in  writing,  of  that  date,  directed  to  one  H,  and 

thereby  requested  the  said  H,  at day's  sight,  to  pay  one 

P,  or  order,  the  sum  of  &c.,  and  afterwards,  on  &c.,  at  &c., 
the  said  P,  by  his  indorsement  under  his  hand,  on  the  same 
bill,  appointed  the  contents  thereof  to  be  paid  to  the  said 
W,  [plaintiff]  which  said  bill  the  said  W,  afterwards,  on  &c., 
at  &c.,  presented  to  the  said  H  for  acceptance,  but  the  said 
H  then  and  there  wholly  refused  to  accept  the  same  &c., 
and  afterwards,  on  &c.,  at  &c.,  the  said  VV  presented  the 
said  bill,  the  same  being  then  payable,  to  the  said  H  for  pay- 
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ment  and  the  said  H,  then  and  there  refused  to  accept  the 
same,  whereupon  the  said  W,  then  and  there  duly  protested 
the  same  bill  according  to  the  custom  of  merchants,  of  all 
which  the  said  R  [defendant]  then  and  there  had  notice ; 
and  thereupon  the  said  R,  then  and  there,  in  order  to  pre- 
vent the  said  bill  from  being  sent  back  and  returned,  under 
protest,  to  said  E,  accepted  the  same  bill  for  the  honor  of  the 
drawer  and  thereby  became  liable,  &c.     1  IVenL  315. 

Indorserfor  honor  of  Drawer  v.  Drawer* 

For  that  the  said  A,  [defendant]  at  &c^  on  &c^  accord- 
ing to  the  custom  of  merchants,  made  his  second  bill  of  ex- 
change of  that  date,  directed  to  one  C,  and  thereby  request- 
ed the  said  C,  at  &c.  days'  sight  of  the  second  bill,  the 
first  being  then  unpaid,  to  pay  to  T  or  order,  the  sum  of 
&c,,  for  value  received,  and  place  &c.;  and  afterwards,  on 
&c.,  at  &c*,  the  said  T  presented  the  same  bill  to  the  said 
C  for  acceptance,  and  the  said  C  then  and  there  refused  to 
accept  the  same,  of  which  the  said  A  then  and  there  had 
notice ;  and  the  plaintiff  thereafterwards,  on  the  same  day, 
at  the  special  request  of  the  said  A,  and  to  give  credit  to 
the  said  second  bill  of  the  said  A,  and  in  honor  of  him,  ac- 
cording to  the  custom  of  merchants,  indorsed  the  said  bill 
by  writing  his,  the  plaintiff's  name,  on  the  back  thereof, 
whereby  he  became  uable  to  pay  the  same,  if  not  paid  by 
said  C,  and  duly  protested  therefor ;  and  the  plaintiff  in  fact 
says,  that  afterwards,  on  &c.,  at  &c.,  the  same  bill  with  the 
indorsement  thereon  was  presented  to  the  said  C,  and  the 
said  C  was  then  and  there  requested  to  pay  the  same,  the 
■  days,  limited  for  the  payment  thereol^  being  elapsed 
smce  the  same  bill  was  protested  for  non-acceptance,  but 
the  said  C  then  and  there  refused  to  pay  the  same,  the  said 
A's  first  bill  being  unpaid ;  by  reason  whereof  the  said  se- 
cond bill  was  then  and  there  duly  protested,  according  to 
the  custom  of  merchants,  and  by  reason  of  the  premises  the 
seid  A,  as  well  as  the  plaintiff,  severally  became  chargeable 
to  repay  the  said  T  the  sum  of  &c.,  with  interest  and  dam- 
ages, immediately  upon  sight  of  md  second  bill  so  protest- 
ed, of  all  which  premises  the  plaintiff  had  notice,  and 
thereby  became  liable  and  then  and  there  paid  the  said  T 
the  sum  of  &c^  with  interest  and  damages,  of  which  the 
sud  A  thereafterwards  on  the  same  day,  had  notice,  and 
thereby  became  liable,  Sic. 
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Indomee  or  Exeaari»  of  Payee  ▼.  Drawer* 

For  that  the  said  A,  [defendant]  at  '&c.»  on  &C.9  made  his 
certain  bill  of  exchange,  under  his  hand  in  writing  of  that 
date,  directed  to  one  C,  and  thereby  requested  the  said  C, 

by  the  name,  &c.,  to  pay  the  said  E  in days  after  dale 

thereof,  the  sum  of  &c.,  value  received,  without  further  ad- 
vice, which  said  biU  the  said  C  then  and  there  accepted ; 
and  afterwards  on  &c.,  at  &c.,  the  said  E  died,  having  first 
duly  made  his  last  will  and  testament,  and  thereby  appoint- 
ed one  Q,  sole  executor  of  the  same,  who  thereafterwards, 
on  the  same  day,  duly  proved  the  same,  and  took  upon 
himself  the  burthen  of  the  execudon  thereof;  and  there- 
afterwards, on  the  same  day,  the  said  Q,  as  such  executor, 
by  his  indorsement  of  his  name,  in  writing  on  the  same  bill, 
appointed  the  contents  thereof  to  be  paid  to  the  plaintiff, 
and  afterwards,  on  &c.  at  4rc.,  the  same  bill,  the  same  being 
then  payable,  was  presented  to  the  said  G  for  payment 
thereof,  and  the  said  C  was  then  and  there  requested  to  pay 
the  same,  but  the  said  C  then  and  there  wholly  refused  to 
pay  the  same ;  whereupon  the  said  bill  was  then  and  there 
-duly  protested  therefor,  of  all  which  the  said  A,  thereafter- 
wards, on  the  same  day,  had  notice,  and  thereby  became 
liable,  ^c.     1  Went.  306;  3  Wils.  I;  I  T.R.  487. 


8.  On  Policies  of  Inmnmce, 

For  a  total  lou  on  a  Policy  of  Imurance  on  ship. 

For  that  the  plamtiff  on  ^Tc,  at  ^c^  caused  to  be  made 
a  policy  of  insurance,  wherein  is  contained  that  the  plaintiff, 
as  well  in  his  own  name,  as  in  the  names  of  ail  and  every 
other  person  or  persons,  to  whom  the  same  did  then,  might 
or  should  appertain,  in  part  or  in  all,  did  make  assurance, 
and  cause  himself  and  every  of  them  to  be  insured,  bst  or 
not  lost,  the  sum  of  fyc.  upon  the  ship  A,  and  her  appurte- 
nances, from  4rc.,  to  4rc^  and  thence  to  ^c,  (adopting  the 
hmgtioge  of  the  poHey  with  no  other  diange  than  the  subeti-^ 
tution  of  the  past  for  the  present  tense)  of  which  policy  of 
insurance,  as  above  set  forth,  the  said  £  thereafterwards,  on 
the  same  day  had  notice,  and  m  consideration  that  the  plain- 
tiff had,  then  and  there,  paid  the  said  E  the  premium  of 
Slc*,  accordbg  to  the  tenor  of  the  said  policy,  and  promised 
to  perform  all  things  contained  in  the  writmg  aforesaid,  on 
the  said  plaintiff's  part  to  be  performed,  the  said  E  then 
and  there  became  an  insurer  01  the  said  vessel  for  the  voy- 
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age  aforesaid,  According  to  the  tenor  and  effect  of  the  said 
pottcy,  for  the  sum  of  &lc^  to  be  assured  by  the  writing 
aforesaid,  being  the  sum  subscribed  to  said  writing;  and 
the  said  vessel,  on  &c.  upon  the  high  seas,  by  storms  and 
violence  of  the  seas,  upon  the  aforesaid  voyage  from  &c*, 
to  &c.,  was  sunk  and  utterly  lost  ;*  of  all  which  the  said  E, 
on  &c.,  at  &c.«  had  notice  and  proof;  and  although  the 
plaintiff  has  performed  all  things  by  virtue  of  the  said  poli* 
cy,  on  his  part  to  be  performed,  yet  the  said  E  has  not  paid 
the  plaintiff  the  said  sum  of  &c.,  though  often  thereunto  re- 
quested, &c. 

NoTB.  The  above  preeedont  seems  to  be  defective,  because  it  con* 
teiDs  DO  avermeDt  of  the  plaintiff  ^s  interest ;  some  however  have  made 
a  question  whether  it  can  be  necessary  to  have  such  an  averment  in  any 
case.  But  if  the  plaintiff  has  no  interest,  he  cannot  recover ;  and  if  he 
makes  no  averment  of  it,  what  reason  is  thei^  for  intending  that  he  is  in- 
terested, and  what  becomes  of  the  distinction  between  p^icies  where  a 
real  interest  is  covered^  and  merely  wagering  policies  ?  It  will  therefore 
be  proper  to  insert  an  averment  of  the  plaintiff  *s  interest  at  the  mark  * 
in  the  above  form,  which  may  be  in  the  following  terms ;  ^^  and  the 
plaintiff  avers,  that  his  interest  in  the  said  ship  so  assured  as  aforesaid,  at 
the  time  of  makii^  the  said  policy  of  insurance,  as  also  at  the  time  of 
the  hai^ntng  of  the  said  loss,  amounted  to  a  large  sum  of  money,  t^. 
to  the  sum  of  die,  insured  as  aforesaid.^* 

By  plaintiff  far  administrator^  far  the  use  of  an  intestate's  estate. 

For  that,  on  &c.,  at  ^c^  the  plaintiff  to  and  for  the  use 
and  benefit  of  the  estate  of  Y,  deceased,  according  to  the 
custom  of  merchants,  caused  to  be  made  a  certain  writing 
or  policy  of  insurance,  purporting  thereby  and  containing 
therein,  that  the  plaintiff  for  the  estate  of  V,  deceased,  did 
make  assurance,  &c«  [as  in  the  policy ;]  and  the  said  B, 
[defendant]  then  and  there  subscribed  the  said  policy  as 
such  assurer,  lor  % — ^  and  afterwards  on  £lc.,  the  said  brig 
was  in  good  safety  at  Leith,  in  Scotland,  her  port  of  dis- 
charge there  in  said  policy  mentbned,  and  thereafterwards, 
on  the  same  day  and  year,  the  said  bris  with  divers  goods 
and  merchandises  on  board,  of  the  value  of  $ — ^  departed 
and  sailed  from  ssud  Leith,  upon  her  intended  homeward 
bound  voyage,  from  thence  to  Mew  York,  in  the  United 
States ;  and  the  plaintiff  avers,  that  one  £  Y,  in  her  ca- 
pacity of  administratrix  of  the  estate  of  the  said  Y,  deceas- 
e4  then  and  from  thence  until  and  at  the  time  of  the  loss 
herein  after  mentioned,  was  interested  in  said  brig,  and  in 
the  freight  of  said  brig,  to  the  amount  of  all  the  moneys  by 
her  insuredy  or  caused  to  be  insured  thereon ;  and  that  the 


/ 

234  ASSUMPSIT. 


ssdd  insurance  so  made  as  aforesaid,  in  the  name  of  the 
plaintifii  was  made  for,  and  on  the  account  of  said  E  V  in 
her  said  capacity,  and  for  the  benefit  of  the  estate  of  said 
y,  deceased,  to  wit,  at  S  aforesaid,  and  the  plaintiff  avers, 
that  the  said  brig  with  the  said  goods  and  merchandises  on 
board  of  her,  after  her  departure  from  said  Leith,  and  whilst 
she  was  sailing  from  thence,  upon  and  before  the  comple- 
tion of  her  homeward  bound  voyage,  in  the  said  policy  of 
assurance  mentioned,  to  wit,  on  &c.,  by  and  through  the 
violence  of  the  winds  and  waves,  and  by  the  perils  and 
dangers  of  the  seas  and  tempests  was  greatly  damaged, 
disjointed,  and  rendered  leaky,  her  quarter  boards  stdve  in, 
her  sails  and  rigging  blown  to  pieces,  whereby  the  said  brig 
was  totally  disabled  from  proceeding  on  her  said  voyage, 
without  being  repaired,  and  in  consequence  thereof,  and  for 
the  purpose  of  such  repairs,  and  for  the  safeguard  and  pres- 
ervation  of  said  brig  and  cargo,  was  forced  to  be  piloted 
and  conveyed,  during  her  distress,  into  a  port,  tiz.  Norfolk, 
in  Virginia,  and  there  unloaded,  reloaded  and  repaired ;  and, 
on  that  occasion,  the  plaintiff,  by  bis  agents  and  servants, 
did  labor  in,  and  about  the  safei^uard  and  preservation  of 
said  vessel  and  cargo,  and  in  so  doing,  and  in  repairing  the 
damages  aforessdd,  of  said  vessel,  and  of  the  premises,  did 
necessarily  expend  the  sum  of  &c.,  to  wit,  at  S  aforesaid, 
on  &c.,  whereoy  the  said  B  by  force  of  the  policy  afore- 
said, and  of  his  promises  aforesaid,  became  liable  to  pay  the 
plaintiff  $ — ^  being  the  rateable  proportion  of  the  expenses 
and  charges  aforesaid,  which  the  said  B  ought  to  have  paid 
and  contributed  in  respect  to  the  assurance  aforesaid,  where- 
of the  said  B  then  and  there  had  notice,  Slc.  Very  v. 
Brawny  1800. 

For  an  merage  2om,  by  the  parUi  of  the  seae ;  tpeetoZ  staUmeiU. 

And  the  plaintiff  says,  that  afterwards,  and  during  the 
said  voyage,  to  wit,  on  &c«  on  the  high  seas,  to  wit,  at  &c.. 
the  said  ship,  and  the  tackle,  apparel,  and  furniture  thereof 
by  the  force  of  stormy  weather,  and  the  perils  of  the  seas, 
became  greatly  damaged  and  shattered,  and  the  Aarboard 
cable  of  die  said  ship,  and  the  mizen  sail  thereof,  were  there- 
by carried  away,  and  wholly  lost  to  the  plaintiff,  and  also, 
for  the  preservation  of  the  said  ship  and  cargo,  the  master 
of  the  said  ship  was  thereby  obliged,  and  did  necessarily  then 
and  there  cut  away  the  larboard  anchor  of  the  said  ship 
&c.,  whereby,  in  order  to  repsdr  the  damage  done  to  the 
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nid  sbip,  and  the  tadfle,  apparel,  and  furniture  thereof,  as 
aforesaid,  the  said  ship  was  then  and  there  obliged  to  pro- 
ceed,  and  did  proceed,  to  the  port  of  ,  to  unload  the 

said  cargo,  to  wit,  at  4rc. ;  by  means  of  which  said  several 
premises,  and  of  the  expenses  occasioned  thereby,  the  said 
plaintiff  necessarily  sustained  an  averaged  loss,  to  wit,  of 

per  cent,  upon  the  said  ship  so  insured  as  aforesaid ; 

and  in  consequence  thereof,  the  said  £  then  and  there  be- 
came liable  to  pay  to  the  plaintiff,  the  sum  of  $ — ^  being  his 
proportion  of  the  said  average  loss,  for  and  in  respect  of  the 
9aia  sum  of  &c«,  so  by  him  insured  as  aforesaid :  of  all 
which  the  said  E,  afterwards,  to  wit,  on  £&c.,  at  &c*,  had 
notice,  &c. 

Statement  of  an  adjuttment. 

To  follow  the  statement  of  the  loeSy  notice^  and  defend^ 
anPs  KabUUy : —  and  thereupon  the  said  E,  and  the  plaintiff 
afterwards,  viz.  on  &c.,  at  &c.,  adjusted  the  said  loss  at 
the  sum  of  $ —  per  cent,  and  the  said  E,  in  consideration  of 
the  premises,  then  and  there,  by  a  certain  memorandum  in 
writing,  by  him  subscribed,  undertook  and  faithfully  promis- 
ed the  plaintiff,  to  pay  him  the  said  sum  of  ^ — ,  so  by  him 
insured  as  aforesaid,  on  &&,  then  next  following,  &c. 

On  a  policy  of  inturance  on  goodsy  lost  hy  capture. 

For  that  the  plaintiff,  on  &c,,  at  &c.,  caused  to  be  made 
a  certsdn  policy  of  msurance,  containing  therein,  that  the 
plaintiff,  as  well  in  his  own  name,  as  for  and  in  the  name 
and  names,  of  all  and  every  other  person  or  persons,  to 
whom  the  same  did,  might,  or  should  appertain,  b  part  or  in 
all,  did  make  insurance  &c.  (set  out  the  policy  in  the  past 
tense  to  the  in  testimonium.)  And  by  a  certain  memoran- 
dum thereunder  written,  com,  fish,  salt,  fruit,  flour,  and 
seed,  were  warranted  free  from  average,  unless  general,  or 
the  ship  should  be  stranded ;  sugar,  tobacco,  hemp,  flax, 
hides,  and  skins  were  warranted  free  from  average,  under  5 
per  cent,  and  all  other  goods,  also  the  ship  and  freight  were 
warranted  free  from  average,  under  5  per  cent,  unless  gen- 
eral, or  the  ship  should  be  stranded.  And  by  a  certain 
other  memorandum  thereunder  written,  it  was  declared, 
that  the  said  insurance  was  on  goods.  As  by  the  said  poli^ 
cy  of  insurance,  and  memoranda,  reference  thereunto  being 
had,  will  more  fully  and  at  large  appear,  jind  the  plaintiff 
avers,  that  the  said  policy  of  insurance  and  memoranda  tcere 
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80  made  by  the  plaintiff  as  aforesaid^  as  the  agent  of  one  E 
F  and  for  his  use  and  benefit^  and  that  he^  the  ^aid  plaintiffs 
did  receive  the  order  for,  and  effect  the  said  policy  of  insur- 
ance  as  such  agent  as  aforesaid^  to  wit,  at  Sfc.  aforesaid. 
Of  all  which  premises  the  said  E  afterwards,  to  wit,  on  &c. 
at  &c.,  had  notice.    And  thereupon,  afterwards,  to  wit,  on 
&c.,  at  &C.9  in  consideration  that  the  plaintiff,  at  the  special 
instance  and  request  of  the  said  E,  had  then  and  there  paid 
.  to  the  said  E,  the  sum  of  $ — ^  as  a  premium  for  the  insur- 
ance of  the  sum  of  ^— ',  upon  the  said  goods,  in  the  said 
ship  or  vessel  in  the  said  voyage,  in  the  said  policy  men- 
tioned, and  had  then  and  there  undertaken,  and  faithfully 
promised  the  said  E,  to  perform  and  fulfil  all  things  in  the 
said  policy  of  insurance  contained,  on  the  part  of  the  in- 
sured to  be  performed  and  fulfilled,  the  said  E,  then  and 
there  undertook  and  promised  the  plaintiff,  that  he,  the  said 
£,  would  become  an  insurer  to  the  plaintiff  of  the  said  sum 
of  $ — ^  upon  the  said  goods,  in  the  said  ship  or  vessel,  in 
4he  said  voyaye  in  the  said  policy  of  insurance  mentioned, 
and  would  perform  and  fulfil  all  things  in  the  ssdd  policy  of 
insurance  mentioned,  on  his  part  and  behalf,  as  such  insurer 
of  the  said  sum  of  j$(— ,  upon  the  said  goods,  in  the  said 
ship  or  vessel,  in  the  said  voyage,  to  wit,  at  &c.  aforesaid. 
And  the  plaintiff  further  avers,  that  heretofore,  viz.  on  &c., 
at  &C.,  divers  goods  of  great  value,  had  been  and  were 
shipped  and  loaded,  in  and  on  board  of  the  said  ship  or 
vessel,  to  be  carried  and  conveyed  therein,  in  the  said  voy- 
age, viz.  at  &c.  aforesaid ;  and  that  the  said  E  F  was  then 
and  there,  and  from  thence  continually  afterwards,  until  and 
at  the  time  of  the  loss  hereafter  mentioned,  interested  in 
the  said  goods,  in  the  said  policy  of  insurance  and  memo- 
landa  mentioned,  and  so  shipped  on  board  the  said  ship  as 
aforesaid,  to  a  large  value  and  amount,  to  wit,  to  the  value 
and  amount  of  all  the   moneys  by  him  ever  insured  or 
•caused  to  be  insured  thereon,  to  wit,  at  &c.,  aforesaid.  And 
the  plaintiff  further  avers,  that  heretofore,  to  wit,  on  &c., 
the  said  ship  or  vessel,  with  the  said  goods  on  board  there- 
of, departed  and  set  sail  from  &c.  aforesaid,  on  her  said 
voyage  towards  &c.  aforesaid,  and  afterwards,  while  the 
said  ship  or  vessel  was  proceeding  on  her  said  voyage,  and 
before  her  arrival  at  &c.,  the  said  ship  or  vessel,  with  the 
said  goods  on  board  thereof,  as  aforesaid,  were,  on  the  high 
«eas,  to  wit,  at  &c.,  with  force  and  arms,  and  in  a  hostile 
manner,  captured,  seized,  and  taken  by  certain  subjects  of 
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&c^  and  thereby  the  said  goods,  then  and  there  became, 
and  were  wholly  lost  to  the  said  E  F,  and  never  did  arrive 
at  ^c.  aforesaid ;  of  all  which  said  several  premises,  the 
said  £  afterwards,  to  wit,  on  &c.,  at  &c.,  had  notice,  and 
was  then  and  there  requested  by  the  plaintiff,  to  pay  him 
the  said  sum  of  $ — ^  so  by  him  insured  as  aforesaid,  &c. 

It  is  unnecessaiy  to  make  profert  of  a  policy  of  insurance.  1  Sid.  386* 

It  is  not  necessary  that  the  particular  description  of  the  person,  as  stat- 
ed in  the  policy,  should  he  alleged  in  the  declaration.  Nor  is  it  ne« 
cessary  to  state  more  of  the  policy,  than  relates  to  the  right  of  action. 
Whatever  relates  to  the  carso  merely,  may  be  omitted  where  the  action 
coooems  only  the  ship,  and  vice  versa.  The  captain^s  name  may  be 
omitted,  as  abo  the  liberty  to  touch  at  ports,  where  the  cause  does  not 
turn  on  it.  If  the  policy  is  not  a  valued  one,  the  valuation  in  the  policy 
may  be  omitted.  The  peril,  which  occasioned  the  loss,  is  the  only  one 
necessary  to  be  stated.    Park,  189 ;  Lawes  on  Assumpsit,  387. 

The  memofandum,  at  die  bottom  of  a  policy,  need  not  be  mentioned 
when  the  loss  is  total,  nor  where  it  is  an  average  loss,  unless  it  be  a  gen- 
eral one,  or  arise  from  stranding. 

In  general,  the  voyage,  the  commencement  and  termination  of  the  risk, 
and  the  happening  of  the  events,  should  be  correctly  set  out  The  ac« 
koowledgment  of  the  receipt  of  payment,  or  an  averment  of  payment, 
should  be  contained  in  the  declaration.  All  warranties  or  stipulations, 
affecting  the  voyage,  or  the  insurance,  should  also  be  stated. 

Where  the  policy  is  on  goods,  it  should  be  alleged,  or  should  appear 
by  necessary  inference,  that  the  goods  on  board  die  ship,  were  those  in- 
sured.   2  B.  &  P.  153. 

It  should  appear  that  the  plaintiff  was  interested  at  the  tigne  of  the 
iasuranoe. 

Proof  of  interest,  in  any  share  of  the  property  insured,  will  support  a 
geneml  averment  of  interest,  and  the  plaintiff  will  recover -according  to 
the  amount  of  it    3  Esp.  185 ;  2  B.  de  P.  240. 

When  the  policy  is  a  valued  one,  the  averment  usually  is,  that  the 
plaintiff  was  interested  in  a  large  amount,  viz.  the  amount  stated  in  the 
policy  ;  if  an  open  one,  the  amount  of  the  sums  insured.  The  averment 
of  interest  should  be  made  in  general  terms,  because  under  it  any  insur* 
aUe  interest  may  be  proved ;  but  a  special  averment  of  interest  can  only 
be  proved  as  alleged. 

If  the  insurance  is  effected  by  an  agent,  named  in  the  policy  as  agent 
for  the  person  interested^  the  action  should  properly  be  brought  in  the 
name  of  the  principal ;  but  if  it  is  eflbeted  by  an  agent,  but  it  does  not 
so  appear  on  the  policy,  the  action  may  be  brought  in  the  name  of  either, 
with  an  averment  that  it  was  made  for  the  use  of  the  person  really  inter* 
ested. 

Th^  averment  usually  made,  that  the  ship  was  in  safety  &e.  on  the  iag 
of  sailings  is  obviously  unnecessary,  in  an  action  on  a  policy  on  ship,  lost 
cr  not  lost^  because  the  policy  equally  attaches,  whether  it  be  true  or  not. 

The  declaration  should  contain  averments,  that  the  vessel  sailed  within 
or  at  the  appointed  time,  with  convoy  ^.,  and  should  show  that  all  rep- 
jesentatsoos  or  warranties  were  complied  with,  if  to  be  performed  infit- 
toro  i.  e.  after  the  signing  of  the  policy. 

The  loss  must  be  averred  to  have  happened  within  the  risks  insured 
against,  and  should  be  stated  with  sufficient  certainty,  for  the  defendant 
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fo  kDOW  what  he  is  to  anawer.  It  is  usual  to  allege,  that  the  goods  were 
damaffed  dsc.  on  the  high  seas,  and  by  reason  thereof  hecame  lost  to  the 
plaintiff  at  6ic»^  within  a  proper  county.  If  the  plaintiff  declares  for  a 
partial  loss,  he  cannot  give  evidence  of  any  loss  beyond  the  amount 
allesed,  but  under  a  count  for  a  total  loss,  he  may  ^ve  a  partial  one  in 
evi<fence.    2  Bur.  904. 

It  IS  doubtful  whether  it  be  necessary  to  allege  notice  of  the  loss  to  the 
defendant ;  if  a  request  is  alleged,  it  will  be  sufficient 

It  is  usual  to  add  a  count  for  money  had  and  received,  to  cover  the 
premium,  and  one  on  an  account  stated,  to  authorize  the  introduction  of 
evidence  admitted  between  the  parties,  or  an  award  dec,  or  an  adjust- 
ment, which  last  however  may  be  introduced  on  the  count  on  the  policy. 
See  Doug.  301 ;  Marsh.  636,  682 ;  Peake's  S,  227. 

Statement  of  losees  by  the  happening  of  the  usual  risks. 

Lou  hy  perils  of  the  hob. 

And  the  plaintiff  avers,  that  the  said  ship  or  vessel,  after- 
wards,  viz.  on  &C.,  departed  and  set  sail  on  the  said  voy- 
age, with  the  said  goods  and  merchandise  on  board  her^  as 
aforesaid,  and  while  proceeding  on  her  said  voyage,  with 
the  said  goods,  and  before  her  arrival  at  &c.,  aforesaid,  viz. 
on  &c.,  the  said  ship,  with  the  said  goods  and  merchandise 
on  board  her  as  aforesaid,  was  by  and  through  the  mere  dan- 
gers of  the  seas,  and  the  force  and  violence  of  the  wmds 
and  waves,  wrecked,  foundered  and  sunk  in  the  seas,  where- 
by the  said  goods  and  merchandise  became  totaUy  lost,  to 
wit,  at  &c.,  on  &c.,  of  all  which  premises  the  said  D  there- 
afterwards,  viz.  on  &c.,  at  &c,,  had  notice,  &c. 

Loss  by  capture  by  persons  tmknown. 

And  the  plaintiff  avers,  that  the  said  ship  afterwards  while 
proceeding  on  her  voyage  as  aforesaid,  viz.  on  Slc.^  at  &c., 
was,  by  force  and  violence,  arrested  and  restrained,  by  cer- 
tain people  unknown  to  the  plaintiff,  on  the  coast  ot  &c^ 
whereby  the  sdid  ship  and  freight  became  totally  lost,  Slc. 

Loss  hy  capture  of  etiemies. 

And  the  plaintiff  avers,  that  the  ssdd  ship,  while  proceed- 
ing on  her  said  voyage,  and  before  her  arrival  at  Sic.  afore - 
ssdd,  viz.  on  &c.,  at  &c.,  upon  the  high  seas,  with  force  and 
arms  was  attacked  in  a  hostile  manner,  and  taken  and  car- 
ried away  a  prize  by  certain  enemies  of  the  United  States, 
viz.  by  certain  subjects  of  &c.,  being  then  and  still  at  en- 
mity and  open  war  with  the  United  States  of  America,  and 
thereby  the  same  ship,  with  all  the  tackle,  apparel,  boat 
and  other  furniture  thereof,  became  and  was  totally  lost  to 
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the  plaintiff)  niz.  at  &c.,  of  aD  which  said  several  premises 
the  said  D,  &c. 

Lo9$  by  fire. 

And  the  plaintiff  avers,  that  the  said  ship,  while  proceed- 
ing on  her  said  voyage  as  aforesaid,  and  before  her  arrival 
at  &c.  aforesaid,  viz^  on  &c.  on  the  high  seas,  was  burnt 
and  consumed  with  and  by  fire,  and  the  said  goods  and 
merchandise,  then  being  and  remaining  in  and  on  board  the 
said  ship,  were  thereby  then  and  ^here  wholly  burnt  and 
consumed  by  fire,  and  became  wholly  lost  to  the  said  own- 
,  ers  thereof;  of  all  which,  &c 

La$9  ty  harrairy. 

And  the  plaintiff  further  says,  that  afterwards,  and  before 
the  arrival  of  the  said  ship  with  the  said  goods  and  mer- 
chandise, at  &c.  aforesaid,  the  master  and  mariners  in  and 
on  board  the  said  last  mentioned  ship,  in  a  barratrous  and 
fiaudulent  manner,  without  the  knowledge  and  against  the 
will  of  the  plaintiff,  took  and  carried  away  the  said  ship 
with  the  said  goods  and  merchandise,  so  on  board  her  as 
aforesaid,  to  places  unknown  to  the  plaintiff,  and  converted 
and  disposed  thereof  to  theij  own  use ;  and  the  said  plain- 
tiff thereby  wholly  lost  the  said  ship  and  the  said  goods  and 
merchandise,  so  on  board  her  as  aforesaid,  and  the  profits 
thereof;  of  all  which  sadd  several  premises  the  said  E,  &c. 

Goods  damaged  hy  a  leak. 

And  the  plaintiff  avers  that  the  said  ship  afterwards,  while 
proceeding  on  her  said  voyage,  and  before  her  arrival  at  &c., 
on  the  high  seas,  viz.  on  &c^  at  &c.,  was  by  and  through 
the  mere  dangers  of  the  seas,  and  the  violence  of  the  winds 
and  waves,  greatly  damaged,  and  rendered  leaky  between 
the  planks,  and  greatly  filled  with  water,  and  the  said  goods 
and  merchandise  thereby,  then  and  there  in  said  voyage, 
were  wetted,  damaged,  and  wholly  spoiled,  and  thereby 
rendered  of  no  use  or  value  to  the  proprietors  thereof;  ^c. 

Skip  lost  hy  being  eaten  by  worma. 

And  the  plaintiff  avers,  that  the  said  ship  afterwards, 
while  proceeding  on  her  voyage,  and  before  her  arrival  at 
&c.,  upon  the  h^h  seas,  to  wit,  at  &c^  was  greatly  eaten^ 
damaged,  and  destroyed  by  worms,  and  thereby,  and  by 
the  force  of  stormy  weather,  and  by  the  perils  of  the  seas, 
the  said  ship  was  rendered  of  no  use  or  value  to  the  plain- 
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HkS,  and  was  thereby  wholly  lost  to  him,  to  wit,  at  Slc  afore- 
ssud,  of  all  which  the  said  £,  Slc. 

Loss  in  consequence  of  being  fired  t^ion  by  an  enemy ^  ^c. 

And  the  plsdntiff  avers,  that  afterwards,  and  while  the  said 
ship  with  the  said  merchandise  so  laden  on  board  her  as 
aforesaid,  was  proceeding  on  her  said  voyage,  to  wit,  dn  &C., 
on  the  high  seas,  viz.  at  &c.,  the  said  ship  was  attacked  with 
force  and  arms,  and  fired  upon  by  certain  men  of  war,  to  the 
plaintiff  unknown,  and  ^as  then  and  there  so  greatly  shat- 
tered and  damaged  in  her  hull,  masts,  and  rigging,  that  by 
reason  thereof  the  ssdd  ship,  with  all  her  tackle,  apparel, 
ordnance,  boat  and  furniture,  together  with  the  said  mer«* 
chandise,  so  laden  on  board  of  the  said  ship  as  aforesaid, 
were  afterwards,  m?*  on  &c.,  at  &c.,  sunk  in  the  sea  and 
destroyed,  and  thereby  became  wholly  lost  to  the  plaintiff, 
viz.  at  ^c. ;  of  all  which  the  said  E,  &c. 

Cask.  The  plaintiffs  freighted  some  corn  at  Stockton,  for  a  ▼03rage  to 
Lisbon,  and  by  the  charter-party,  covenanted  to  pay  the  master  one  half 
of  the  freight,  on  huf  signing  bills  of  lading  at  Stockton.  They  accord- 
ingly  paid  him  ;£  120«  in  part  of  this  half;  but  the  ship  being  bUged,  and 
disabled  from  proceeding  in  the  voyage,  they  refused  to  pay  him  the  re- 
mainder of  the  moiety  of  the  freight  The  master  therefore  brought  an 
action  on  the  charter-party,  and  recovered.  The  plaintiffii  having  insur- 
ed the  freight  advanced,  brought  the  following  action* 

Upon  a  Policy  on  money  advanced  for  freight. 

For  that  whereas  the  plaintiffs  on  &c.,  at  &c.,  caused  to 
be  made  a  t^ertain  policy  of  insurance,  containing  therein, 
that  the  plaintiffs  did  cause  tbemselres  to  be  assured,  lost  or 
not  lost,  at  and  from  S  to  L,  upon  any  kinds  of  goods  and 
merchandise;  and  also  upon  the  l>ody  Sfc^  of  the  good 
ship,  called  the  Duke  of  York,  whereof  G  was  master  &lc^ 
for  that  then  present  voyage  &.C.,  beginning  the  adventure 
upon  the  said  goods  and  merchandise,  from  the  lading  tbere«- 
01  on  board  the  said  ship  at  S  aforesaid,  and  from  her  ar- 
rival at  S,  and  so  should  continue  during  her  abode  there, 
upon  the  said  ship  &c.  and  until  the  said  ship  8fc.  should 
arrive  at  L ;  upon  the  said  ship  &c.,  until  she  had  moored 
at  anchor  twenty *four  hours  in  good  safety ;  and  upon  the 
goods  and  merchandise,  until  the  same  should  be  discharg- 
ed there,  and  safely  landed ;  and  it  should  be  lawful  for  tba 
said  ship  &€•  in  that  voyage  to  proceed  and  ssdl  to,  and  touch 
and  stay  at,  any  ports  or  places  whatsoever,  without  preju- 
.dice  to  that  insurance ;  the  said  ship  &c^  goods  and  mer* 
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chandise  &€•,  for  so  much  as  concerned  the  assured,  by 
agreement  between  the  assureds  and  assurer  in  that  poli- 
cy, were  and  should  be  valued  at  the  sum  insured,  being 
money  advanced  on  the  freight.  And  the  said  plaintiffs 
aver,  that  the  said  C,  mentioned  in  the  said  pdKcy  of  insur- 
ance, before  the  making  thereof,  and  from  thence  until  and 
at  the  time  of  the  loss  and  misfortune,  hereinafter  mention-* 
ed,  was  master  of  the  said  ship,  called  the  Duke  of  York, 
m  the  said  policy  of  insurance  mentioned,  and  the  said 
plaintiffs  &c.  before  the  making  of  the  said  policy  of  insur- 
ance, friz,  on  &c.^  at  &c.,  had  hired  to  freight  the  said  ship 
of  the  said  C  &c.,  and  the  said  C  had  let  to  freight  the  said 
ship  for  carrying  a  cargo  of  goods  from  S  aft)i^said  to  L 
aforesaid,  to  be  thereafter  paid  to  the  said  G  for  the  same, 
and  which  said  cai^o  was  accordingly,  at  &c,  on  &c.,  put 
on  board  the  said  ship,  and  by  the  terms  of  that  letting  and 
hiring,  one  half  of  the  said  freight  was  to  be  paid  to  the  said 
G  on  his  signing  the  bills  of  lading  for  the  said  cargo,  at  S, 
which  said  bills  of  lading  the  said  G  then  and  there  signed, 
and  the  half  part  of  the  said  freight  amount^  to  £ — ^  and  the 
plaintiff  then  and  there  paid  the  same  to  the  said  G,  and  the 
said  half  of  the  said  freight  so  paid,  and  to  be  paid  by  the 
plaintiffs,  was  the  interest  of  the  plaintiffs,  which  was  intend- 
ed by  them  to  be  insured  by  the  said  policy  of  insurance,  and 
which  was  afterwards  insured  thereby  accordingly ;  of  which 
said  policy  of  insurance,  the  said  D,  on  &c.,  at  &c,  had  no- 
tice, and  thereupon'  then  and  there,  in  consideration  that  the 
plaintiffs,  at  the  request  of  the  said  D,  had  then  and  there 
paid  to  the  said  D,  the  sum  of  &c.  as  a  premium  for  the  in- 
surance of  <£100  &c.,  upon  the  premises,  contained  in  the 
said  policy  of  insurance,  as  to  the  said  half  of  the  said  freight 
and  had  then  and  there  undertaken  and  promised  the  said 
D,  to  perform  all  and  singular  the  premises  in  the  said  pol- 
icy of  insurance  coutained,  on  the  behalf  of  the  insured  to 
be  performed,  the  said  D  undertook  and  faithfully  promised 
the  plaintiff,  that  the  said  D  would  become  an  insurer  for 
the  sum  of  &c.,  upon  the  premises  mentioned  in  the  said 
policy  of  insurance,  as  to  the  said  half  of  the  said  freight, 
and  that  he  would  perform  all  and  singular  the  premises,  in 
the  said  policy  of  insurance  contained,  on  his  part  to  be 
performed,  as  to  the  said  sum  of  &c.,  and  then  and  there 
subscribed  the  said  policy  of  insurance^  as  such  insurer  for 
the  said  sum  of  &c.  And  the  plaintiffs  aver,  that  the  said 
ship,  cm  &c.,  at  &c.,  was  in  good  safety  at  S  albresaid ;  and 
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thereafterwards,  on  the  same  dajr»  divers  goods  &c.  to  a 
large  amount,  viz.  to  the  value  of  &c«  were  laden  on  board 
the  ssdd  ship,  to  be  carried  from  ssdd  S  to  said  L,  in  her 
ssdd  voyage,  and  on  freight  as  aforesaid ;  and  the  said  goods 
Slc.  remained  laden  on  board  the  said  ship  from  thence,  un- 
til and  at  the  happening  of  the  misfortune  hereafter  men- 
tioned ;  and  the  said  sum  of  &c.,  part  of  the  said  freight, 
was  so  paid,  and  agreed  to  be  paid,  by  way  of  advance  as 
aforesaid  to  the  said  C;  And  the  plaintiffs  further  say,  that 
the  said  ship  with  the  said  goods  &c.  so  laden  and  remain- 
ing on  board  her  as  aforesaid,  viz.  on  &c.,  departed  from  S 
aforesaid,  on  her  said  voyage  towards  L  aforesaid ;  but  that 
the  ssdd  ship,  with  all  her  tackle  &c«,  and  goods  &c.,  so 
laden  and  being  on  board  her  as  aforesaid,  or  any  part 
thereof  did  never  arrive  at  the  said  port  of  L,  or  finish  the 
said  voyage,  but,  on  the  contrary  thereof,  the  said  ship  &c. 
with  the  said  goods  4rc.,  whilst  she  was  so  proceeding  on 
her  said  voyage,  after  her  said  departure  from  said  S,  and 
upon  her  arrival  at  the  said  port  of  L,  viz.  on  &c.,  on  the 
high  seas,  viz.  at  &c.,  was,  by  the  force  and  violence  of 
the  winds  and  waves,  and  stormy  and  tempestuous  weath- 
er, and  the  mere  dangers  and  perils  of  the  seas,  stranded 
and  broken  to  pieces,  and  rendered  incapable  of  proceed- 
ing on  her  said  voyage,  and  the  said  goods  were  thereby 
damaged  and  spoiled,  so  that  they  could  not  go  the  said 
voyage,  to  the  end  thereof;  whereby  the  whole  money,  ad- 
vanced and  agreed  to  be  advanced  on  the  said  fi^ight,  was 
wholly  lost  to  the  plsdntiffs;  of  all  which  said  premises  the 
said  D,  on  4rc.,  at  fyc^  had  notice,  and  was  then  and  there 
required  by  the  plaintiffs  to  pay  the  sum  of  4rc.,  parcel  of 
the  said  sum  of  qrc,  so  by  him  assured  as  aforesaid,  and 
which  the  said  D  ought  to  have  paid  to  the  plaintiffs  accord- 
ing to  his  promise  Src.  Jbridged  from  English  Manuscryft 
of  J.  Yates.    See  4  DalL  459 ;  2  Johns.  346. 

On  a  policy  an  life. 

For  that  whereas  the  plaintiff,  on  4rc.,  at  ^rc,  caused  to 
be  made  a  certain  policy  of  insurance,  containing  therein, 
that  in  consideration  of  qrc.  per  cent,  the  receipt  of  which, 
the  several  persons  whose  names  were  thereto  subscrib- 
ed, thereby  acknowledged,  and  according  to  thac  rate,  for 
every  greater  or  less  sum  received  of  the  plaintiff,  they, 
whose  names  are  thereto  subscribed,  did  for  themselves, 
&c  (foUaw  the  language  of  the  policy  J  promise  Sec.  that 
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tfaej  &c.  would  pay  &c.  unto  the  plaintiff,  his  &c.  the  full 
sum  and  sums  of  money,  which  they  had  thereunto  respec- 
tively subscribed,  on  the  following  conditions,  (that  is  to  say) 
in  case  £  F  of  &c.  should  die,  or  decease  out  of  his  natural 
life,  by  any  ways  or  means  whatsoever,  suicide  and  the 

hands  of  justice  excepted,  at  any  time  between  the 

day  of  &c.,  and  the day  of  &c^  both  days  included ; 

and  by  the  said  policy  of  insurance,  the  interest  of  the 
plaintiff,  in  the  life  of  the  said  E  F  was  valued  at  the  sum 
insured ;  and  by  a  certain  memorandum  thereunder  written, 
the  said  E  F  was  warranted  in  health;  as  by  the  said  poli- 
cy of  insurance,  and  memorandum  more  fully  appears ;  of 
which  said  policy  the  said  D,  on  &c.,  at  &c.,  had  notice, 
and  thereupon  then  and  there,  in  consideration  that  the 
plaintiff,  at  the  request  of  the  said  D,  had  then  and  there 
paid  to  the  said  D,  the  sum  of  $ — ^  as  a  premium  for  the 
insurance  of  the  sum  of  $ — ^  upon  the  premises  mentioned 
in  the  said  policy  of  insurance,  and  had  then  and  there  pro* 
mised  the  said  D,  to  perform  all  things,  in  the  said  policy 
of  insurance  contained,  on  the  part  of  the  insured  to  be 
performed,  he,  the  said  D,  undertook  and  then  and  there 
faithfully  promised  the  plaintiff,  that  he,  the  said  D,  would! 
become  an  insurer  to  the  plaintiff  of  the  said  sum  of  $ — ^ 
upon  the  premises  aforesaid,  and  would  perform  all  things,, 
in  the  ssdd  policy  of  insurance  contained,  on  his  part,  as< 
such  insurer,  to  be  performed ;  and  the  said  D  then  and' 
there  became  an  insurer  to  the  plaintiff,  and  then  and  there 
subscribed  the  said  policy  of  insurance,  as  such  insurer  of 
the  said  sum  of  $ — ^  as  aforesaid  ;  and  the  plaintiff  avers,, 
that  at  the  time  of  making  the  said  policy  of  insurance,^  and 
of  the  promise  of  the  said  D,  the  said  £  F  was  in  health, 
and  that  the  plaintiff  was  then,  and  from  thence  unti(  the 
time  of  the  death  of  the  said  £  F,  interested  in  the  life 
of  the  said  £  F,  to  the  amount  of  all  the  moneys  by  him 
ever  insured  thereon,  to  wit,  at  &c.  aforesaid;  and  the 
plaintiff  further  avers,  that  after  the  making  of  the  sard  pol- 
icy of  insurance,  and  between  the  said  day  of  &c.,, 

and  the  said day  of  &c.,  in  the  said  policy  of  insur- 
ance mentioned,  the  said  £  F  died  and  deceased  out  of 
his  natural  life,  by  other  means  than  by  suicide,  or  by  the 
hands  of  justice ;  of  all  which  the  said  D  on  &c-.,  at  &c.,. 
bad  notice ;  and  was  then  and  there  requested  by  the  plain- 
tiff, to  pay  him  the  said  sum  of  $ — 9  so  by  him  assured  as 

80 
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aforesaid,  but  the  said  D  then  and  there  wholly  refused  so 
to  do. 

Note.    For  a  concise  view  of  the  law  on  this  subject,  See  Law  Sum" 
mary^  p.  258. 

9.    For  General  Average. 

For  that  whereas  the  plaintifl^  before  and  at  the  time  of 
the  happening  of  the  losses  hereinafter  roentioned,  was 
owner  of  a  certain  vessel  called  the  Star,  and  of  her  tackle, 
anchors,  masts,  boats  and  appurtenances,  the  same  being  of 
great  value,  to  wit,  ot  the  value  of  $ — ^  and  which  said 
vessel  was  then  proceeding  on  a  certain  voyage,  to  wit,  from 
Slc.  towards  &.c.,  with  certain  goods  of  the  said  D  of  great 
value,  viz.  of  the  value  of  $ — ,  on  board  thereof,  to  be  car- 
ried and  conveyed  therein  on  freight  during  the  said  voyage, 
to  wit,  at  &c. ;  and  whereas,  while  the  said  vessel  was  pro- 
ceeding on  her  said  voyage  with  the  said  goods  on  board 
thereof,  viz,  on  &.C.,  at  &c.,  by  the  violence  of  tempestu- 
ous weather,  one  of  the  anchors  belonging  to  the  said  ves- 
sel, and  then  and  there  being  the  property  of  the  plaintiff) 
and  of  great  value,  to  wit,  of  the  value  of  $ — ^  was  forced 
overboard  out  of  the  said  vessel,  and  became  entangled  in 
the  rigging  thereof;  and  thereupon,  in  order  to  preserve 
the  said  vessel,  and  the  goods  on  board  thereof,  it  became 
necessary  to  cut  away  the  jibs,  &lc.  and  other  parts  of  the 
rigging  belonging  to  the  said  vessel,  and  the  property  of 
the  plaintiff,  of  great  value,  to  wit,  of  the  value  of  $ — ^  and 
the  same  were  then  and  there  accordingly  cut  away,  and 
thereby  then  and  there  became  wholly  lost  to  the  plaintiff*; 
and  the  plaintiff  further  says,  that  by  means  of  the  said 
damage  and  loss,  occasioned  as  aforesaid,  the  said  vessel 
was  so  greatly  damaged,  that  it  became  necessary  for  the 
preservation  of  the  said  vessel  and  goods,  to  put  back  again 
to  said  M,  and  there  to  repaur  the  said  damages ;  and  the 
said  vessel,  with  the  said  goods  on  board  thereof^  did  there- 
upon then  and  there  put  back  again  to  said  M,  and  the  said 
damage  was  then  and  there  repaired,  and  the  necessary 
expenses,  incurred  by  the  plaintiff  in  the  premises,  amount- 
ed to  the  sum  of  $ — ;  and  the  plaintiff  further  says,  that, 
whilst  the  said  vessel  was  so  repsdring  as  aforesaid,  to  wit,  on 
&c.,  at  &c.,  the  plaintiff  was  obliged  to  pay  the  wages  and 
maintenance  of  the  crew  on  board  the  said  vessel,  amount- 
ing m  the  whole  to  $ — ;  and  the  said  goods  were  then  and 
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there  preserved,  and  arrived  safely  into  the  possession  of 
the  said  D ;  of  all  which  the  said  D,  on  £lc.,  at  &C.9  had 
notice ;  and  by  reason  of  the  premises,  the  s  id  D  being 
the  owner  of  the  said  goods,  so  preserved  as  aforesaid,  be- 
came liable  to  contribute  to  the  said  losses,  damages,  and 
expenses  in  a  general  average,  and  thereupon,  in  considera- 
tion thereof,  the  said  D  aiterwards,  viz.  on  &c.,  at  &c.,  pro- 
mised the  plaintiff  to  pay  him  so  much  money  as  he,  the 
said  D,  as  owner  of  the  said  goods,  was  liable  to  contribute 
to  the  losses  and  expenses  aforesaid,  in  a  general  average, 
upon  request ;  and  the  plaintiff  avers,  that  the  said  D,  as 
owner  as  aforesaid,  was  liable  to  contribute  to  the  losses  and 
expenses  aforesaid,  in  a  general  average,  a  large  sum  of 
money,  viz.  the  sum  of  $ — ;  whereof  the  said  D,  on  4rc., 
at  4rc.  had  notice ;  yet,  though  often  requested,  Sfc. 

NoTB.  In  order  to  entitle  one  to  contribution,  the  sacrifice  must  be 
necessary  to  save  the  vessel,  ^.  and  must  be  made  with  that  view,  and 
that  consequence  must  follow. 

Neither  sailors^  wages,  nor  the  ship^s  provisions,  nor  the  wearing  ap- 
parel, nor  personal  ornaments  of  those  on  board,  contribute.  But  jewels, 
&c.  when  merely  merchandise,  as  also  gold  and  silver,  contribute  ;  &e 
Park  on  Insurance,  128  ;  2  Pick.  1. 

The  value  of  property  sacrificed,  is  that  which  other  similar  merchan- 
dise saved,  was  sold  for,  deducting  freight  and  charges.     Psurk,  127. 

See  Law  Summary,  p.  321,  where  the  subject  of  general  average  is 
examined. 

10.     On  Collateral  undertakings. 

On  an  undertaking  to  pay  the  debt  of  another^  in  consideration  that  the 

plaintiff  would  forbear  to  eue. 

For  that  whereas  one  H,  on  4rc.,  at  &c.,  was  indebted  to 
the  plaintiff,  in  the  sum  of  $^,  with  interest  therefor,  ac- 
cording to  the  note  of  the  said  H,  under  his  hand,  given  to 
the  plaintiff  long  before,  viz.  on  &c.,  and  being  so  indebt- 
ed, the  plmntiff  was  about  to  sue  the  said  H,  for  the  recov- 
ery of  the  said  sum,  with  the  interest  thereon  due;  and 
the  said  £,  on  &c.,  at  ^rc,  in  consideration  that  the  plaintiff 
would  then  and  there,  at  the  special  request  of  the  said  E, 
forbear  to  sue  the  said  H,  for  the  purpose  and  cause  afore- 
said, promised  the  plaintiff  to  pay  him  the  said  sum  of  mon- 
ey, and  the  interest  due  thereon,  owing  &c.  as  aforesaid,  by 
the  said  H  to  the  plaintiff;  and  the  plaintiff  avers,  that  con- 
fiding in  the  said  promise  of  the  said  £,  he  hath  hitherto 
forborne  to  sue  the  said  H,  and  hath  never  commenced  an 
action  against  the  said  H,  in  this  behalf;  and,  although  a 
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reasonable  time  for  the  payment  of  the  said  sum  of  money 
and  interest,  so  owing  by  the  said  H,  bath  long  since 
elapsed,  viz.  on  &c.,  yet  the  said  E,  though  on  &€.,  at  &c., 
requested,  bath  never  paid  the  same,  but  wholly  neglects 
and  refuses  so  to  do;  and  the  said  sum  of  money  and  in- 
terest, so  owing  from  the  said  H  as  aforesaid,  is  still  unpaid 
and  in  arrears  to  the  plaintiff!     See  3  Went.  436. 

On  an  undertaking  to  pay  the  debt  of  another^  in  consideration  of 

plaintiffs  forbearing  to  sue  him. 

For  that  the  said  H  and  the  plaintiff,  on  &c.,  at  &c.,  had 
discoursed  concerning  a  note  of  hand,  given  before  that  time 
for  value  received  by  one  E,  son  of  the  said  H,  to  the  plain- 
tiff^ dated  at  &c.  for  $100,  and  interest  therefor  till  paid, 
and  for  which  the  said  H,  before  that  time  promised  to  be 
bound  with  his  said  son,  to  the  plaintiff;  w  hich  said  sum, 
with  the  interest,  was  on  &c.  wholly  unpaid;  and  the 
plaintiff  was  then  determined  [about]  to  commence  a  suit 
to  the  then  next  Court  of  Common  Pleas,  to  be  holden  in 
said  county  of  G,  against  the  said  E,  to  recover  the  princi- 
pal sum  and  interest  of  the  said  note.  And  the  said  H,  on 
&c.,  at  &c.,  in  consideration  that  the  plaintiff  would  iorbear 
suing  said  E,  and  also  that  the  plaintiff  would  take  wood,  in 
part  payment  of  said  principal  and  interest,  by  a  note  and 
memorandum,  promised  the  plaintiff  to  pay  him  the  same, 
and  interest.  And  the  plaintiff  in  fact  says,  that  he,  trust- 
ing to  the  said  promise  of  said  H,  forbore,  and  hath  ever 
since  forborne  to  bring  any  suit  against  said  E,  and  that  he 
hath  always  been  ready  and  willing  to  take  wood  of  the 
said  H,  in  payment  of  said  note  and  interest,  and  that  he, 
the  plaintiff,  hath  received  no  part  of  the  said  note,  but  that 
the  same  is  still  unpaid,  and  that  the  said  H  had  paid  no 
part  of  said  note,  though  requested  [and  though  a  reason- 
able time  for  that  purpose  hath  elapsed]  but  wholly  refuses 
so  to  do.  Thachcr. 

Note.  In  cases  of  collateral  undertakings  under  the  statute  of  frauds, 
the  plaintiff  should  declare  specially  ;  but  it  is  not  necessary  to  state  that 
the  promise  or  agroeinent  was  in  writing. 

Where  goods  were  furnished  to  a  third  person,  in  consequence  of  a 
letter  from  the  defendant,  stating  that  he  would  answer  for  the  payment 
and  the  plaintiff  brought  indebitatus  assumpsit  for  goods  sold  to  the  de- 
fendant, and  at  his  request  delivered  to  such  third  person,  the  plaintiff 
was  nonsuited.    Mines  v.  Scuithorpy  2  Camp.  215. 

A  promise  to  pay  the  debt  of  another,  in  writing,  and  signed  by  the 
party  intending  to  be  bound,  is  a  sufficient  compliance  with  the  statute  of 
frauds,  without  any  recital  in  the  writing  of  the  consideration,  upon  which 
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the  promifle  is  fcmiidcd.  Packard  v.  Richardson  et  oZ.,  17  Mas8«  B.  122. 
This  decision  in  Massachusetts  overrules  the  decision  of  Wain  v.  Warh 
tersy  5  East,  16.  But  in  New  York,  in  Sears  et  al.  v.  Brink  et  ahy  3 
Johns.  211,  it  is  decided  that  the  consideration,  as  well  as  the  promise, 
must  he  in  writing,  and  the  case  of  Wain  v.  Warlters  is  recognised  as 
law.  See  Law  Summary,  p.  73,  where  a  concise  practical  view  is  given 
of  the  operation  of  the  statute  of  frauds,  on  collateral  undertakings, 
guaranties,  &c. 

11.     On  Contracts  of  Indemnity. 

For  not  indemnifying  plaintiffs  who  was  one  of  defendants  surety  in  a 
hand ;  in  consequence  whereof  plaintiff  paid  the  same  to  prevent  a  suit. 

For  that  whereas  the  said  plaintiff,  at  &c.,  on  &c.,  at  the 
request  of  the  said  D,  and  for  his,  the  said  D's  proper  debt, 
together  with  the  said  D  and  one  A  A,  by  their  bond  of 
that  date,  duly  executed,  bound  themselves  jointly  and  sev- 
erally to  one  B  B,  his  heirs,  executors,  administrators,  or 
assigns,  in  the  full  and  just  sum  of  &c.,  with  lawful  interest, 
on  or  before  &c.,  he,  the  said  D,  in  consideration  thereof*, 
then  and  there  promised  the  said  plaintiff,  to  pay  the  said 
B  B  the  sum  of  &c.,  with  interest,  on  or  before  &c.,  last 
above  mentioned,  and  thereby  save  him,  the  said  plaintiff, 
harmless  and  indemnified,  against  the  bond  aforesaid.    Now 

the  said  plaintiff  says,  that  although  the  said day  of  &c. 

last  above  mentioned,  hath  long  since  past,  yet  he,  the  said 
D,  hath  never  paid  the  said  B  B  the  said  sum  of  &c.,  nor 
the  interest  thereof,  nor  hath  he  in  any  mannsr  satisfied  him 
or  his  heirs  &c.  therefor.  And  the  said  plaintiff  further  saith, 

that  after  the  s^^id day  of  &c.,  to  wit,  at  &c.,  on  the 

day  of  &c.,  the  said  bond  being  then  unsatisfied,  he, 

the  said  plaintiff,  to  prevent  his  goods  and  estate  from  being 
attached,  and  his  body  from  being  arrested,  was  compelled 
to  pay  and  satisfy  the  said  bond,  and  to  expend  divers  sums 
of  money  in  and  about  the  premises.  And  so  the  said 
plaintiff  saith,  that  the  said  D,  though  often  requested,  hath 
not  saved  him,  the  said  plaintiff,  harmless  and  indemnified 
from  the  bond  aforesaid,  but  hath  refused  and  still  doth  re- 
fuse so  to  do.  T.  Parsons. 

For  not  indemnifying  plaintiff  who  was  surety  for  defendant  in  a  bond  ; 
in  consequence  of  which  plaintiff  was  sued^  4*^. 

For  that  the  said  D,  on  &c.,  at  &c.,  in  consideration  that 
the  said  A,  at  the  request  of  the  said  D,  would  become 
bound  with  him,  the  said  D,  and  £  F,  to  one  Q  H,  by  a 
bond,  in  the  penal  sum  of  $ — ,  conditioned  for  the  payment 
of  $ — f  with  interest  for  the  same,  to  the  said  G,  bb  execu- 
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tors,  &c.,  by  the day  &c.  promised  the  plaiDtiff  to 

save  him  harmless  from  all  demands,  suits,  and  troubles,  that 
might  happen  to  him  by  means  of  bis  being  so  bound  as 
aforesaid ;  and  the  plaintiff  in  truth  saitb,  chat  giving  credit 
to  the  said  G^s  promises  as  aforesaid,  he  did  then  and  there, 
at  the  request  of  said  D,  become  bound  with  him  and  the 
said  E  unto  the  said  6,  by  such  a  bond  as  aforesaid,  condi- 
tioned as  aforesaid  ;  yet  the  said  A,  not  minding  his  promise 
aforesaid,  never  paid  the  said  $ — 9  nor  the  said  interest  for 

it,  by  the  said day,  or  at  any  time  since,  nor  saved  the 

plaintiff  harmless,  concerning  the  premises ;  but  at  our  C« 
C.  P.  the  plaintiff  was  impleaded  upon  the  bond  aforesaid, 
by  J  K,  administrator  of  the  aforesaid  G,  who  before  that 
time,  died  intestate,  to  wit,  at  &c.,  which  said  J  K  so  far 
prosecuted  the  action  against  the  plaintiff,  upon  the  bond 
aforesaid,  that  he  recovered  judgment  against  the  plaintiff 
upon  the  said  bond,  lor  $ — ^  and  $ —  costs  of  suit,  and  has 
since  sued  out  a  writ  of  execution  thereupon,  against  the 
plaintiff,  whereby  the  plaintiff  has  been  compelled  to  pay, 
not  only  those  sums,  but  divers  other  sums  of  money,  and 
has  been  put  to  great  trouble  and  expense  by  means  of  the 
suit  aforesaid ;  to  the  damage,  &c. 

For  not  indemnifying  sureties  in  a  prolate  bond. 

For  that  the  said  B  and  C,  (plfs.)  on  &c.,  at  &c.,  at  the 
special  instance  and  request  of  the  said  D,  as  well  as  for  the 
sole  debt  of  him  the  said  D,  by  a  certain  writing  obligatory  of 
that  date  in  &c.  court  to  be  produced,  became  bound  with 
the  said  D,  jointly  and  severally  unto  £  £,  Esq.,  Judge  of 
the  probate  of  Wills,  and  granting  administration  within  the 
county  of  &c.,  in  the  sum  of  $ — ^  to  be  paid  unto  the  said 
E  and  his  successors  in  his  said  office,  or  assigns,  on  de- 
mand ;  in  consideration  thereof  the  said  D  then  and  there 
promised  the  plaintiffs,  that  he,  the  said  D,  would  at  all  times 
forever  thereafter,  well  and  fully  indemnify  and  save  harm- 
less, them,  the  said  B  and  C,  from  and  against  all  damages, 
costs  and  charges,  which  might  happen,  arise,  or  accrue  to 
them,  from  or  by  reason  of  their  becoming  so  bound  as 
aforesaid.  Now  the  plaintiffs  in  fact  say,  that  the  said  D, 
though  requested,  has  never  indemnified  and  saved  them 
harmless  as  aforesaid,  but  the  same  obligation  now  remains 
in  full  force  and  virtue  against  them,  and  the  same  sum  of 
^—-  is  forfeited  and  become  due ;  and  the  said  B  and  G 
are  now  exposed  to  an  action  by  law,  to  be  brought  by  said 
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£^  Esq.^  upon  the  same  obligation,  to  have  and  recover  the 
same  against  them ;  and  the  said  D  still  refuseth  to  indem- 
nify and  save  the  plaintiffs  harmless,  according  to  his  pro* 
mise  aforesaid,  &c.  J.  Sewalu 

Note.  See  3  Wil.  13,  262 ;  8  Bac.  707.  Here  the  surety  does  not 
state  that  he  paid,  but  onlj  that  he  is  liable  to  be  sued.  See  also  2  Ins. 
CI.  133 ;  Cro.  Eliz.  264,  369 ;  4  Ins.  CI.  454 ;  8  Wood's  Con.  606  ; 
1  Cro.  97,  156.     (MSS.) 

Far  not  indemnifying  twrtiy  in  a  joint  note. 

For  that  the  said  D,  on  &c.,  at  &c.,  in  consideration  that 
the  plaintiff  had,  at  the  sspecial  instance  and  request  of  the 
said  D,  and  for  the  said  D's  proper  debt,  together  with  the 
said  D,  by  their  note  in  writing,  under  their  hands  of  that 
date,  then  and  there  promised  to  pay  one  C  ^ — ^  in  six 
months  from  the  date  of  said  note,  with  lawful  interest  until 
paid ;  he,  the  said  D,  then  and  there  promised  the  plaintiff 
to  pay  the  said  C  the  sum  of  $ — ,  in  six  months  from  the 
date  of  the  said  note,  and  thereby  save  the  plaintiff  harmless 
and  indemnified,  from  the  promissory  note  aforesaid.  Now 
the  plaintiff  in  fact  says,  that  the  said  D,  though  the  said  six 
months  are  past,  hath  never  paid  the  said  C  the  said  sum  of 
$ — ,  or  any  part  thereof,  or  the  interest  thereof,  or  in  any 
wise  hitherto  satisfied  him  therefor ;  and  the  said  C,  after- 
wards, to  wit,  at  our  C.  C.  P., held,  &c.,  impleaded  the  plain- 
tiff upon  said  promissory  note,  and  the  said  plea  prosecuted 
unto  final  judgment,  and  the  said  C  thereupon,  thereafter- 
wards,  on  Slc,  sued  out  our  writ  of  execution  in  the  form  of 
law  prescribed,  and  then  and  there  delivered  the  same  to  T 
S,  one  of  our  deputy  sheriffs  in  and  for  our  county  of  &c., 
by  reason  of  all  which  the  plaintiff  bath  been  held  and  com- 
pelled not  only  to  pay  to  the  said  T  S  the  sum  of  % — ,  to 
save  the  plaintiffs  body  from  being  arrested  by  the  said  T  S, 
by  virtue  of  our  said  writ  of  execution,  but  also  to  expend  and 
lay  out  divers  other  sums  of  money,  in  and  about  the  defence 
of  the  said  suit.  And  the  plaintiff  saith,  that  the  said  D, 
though  often  requested,  hath  not  saved  him  harmless,  and  b- 
demnified  him  from  the  promissory  note  aforesaid ;  but  &c* 

F.  Dana. 

For  not  indemnifying  surety  in  a  joint  note  against  the  survivor  of 

joint  promisors. 

For  that  whereas  the  plaintiff,  at  the  special  request  of 
the  said  D  and  one  B,  wiio  has  sinoe  deceased,  and  for  the 
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proper  debt  of  the  said  D  and  B»  on  &€.,  at  &c.,  by  his  note 
under  his  hand  of  that  date,  promised  one  C  to  pay  him,  on 
demand,  the  sum  of  ^ — ^  for  value  received,  the  said  B  and 
D,  in  consideration  thereof,  then  and  there  promised  the 
plaintiff  to  indemnify  and  save  him  harmless  therefrom,  and 
to  pay  to  said  C  the  said  sum  of  $ — ,  accordingly ;  yet  the 
said  B  and  D,  or  either  of  them,  during  the  life  of  said  B, 
never  paid  the  said  sum,  nor  indemnified  and  saved  harm- 
less the  plaintiff  from  the  note  aforesaid,  but  at  our  S.  J.  C, 
held  &c.,  suffered  judgment  to  be  recovered  against  the 
plaintiff  for  $ — ,  damages,  in  an  action  commenced  against 
him  by  the  said  C,  upon  the  note  aforesaid,  and  $ — ,  costs 
of  court ;  and  the  said  B  hath  since  deceased,  and  there- 
upon an  action  hath  accrued  to  the  plaintiff  against  the  said 
D  for  the  damages  he  has  suffered  thereby ;  yet  the  said  D 
since  the  decease  of  the  said  B,  though  often  requested, 
hath  never  paid  him  for  the  same,  but  &c. 

For  not  indemnifying  a  surety  in  a  bond  given  for  a  sum  of  money ^ 
part  of  which  was  due  from  the  plaintij  himself 

For,  that  vi^hereas,  on  &c.,  at  &c«,  the  plaintiff,  at  the 
special  request  of  the  said  N  and  E,  became  jointly  and  sev- 
erally bound  with  the  said  N  and  £,  unto  one  J  S,  by  a 
bond  of  that  date,  in  the  penal  sum  of  $1000,  with  condition 
to  be  void  upon  the  payment  of  ^00,  with  lawful  interest 
therefor,  by  the day  of  &c.,  next  then  ensuing,  where- 
of $400  of  the  said  $500  was  the  proper  debt  of  the  said 
N  and  E,  and  the  remaining  $100  thereof  was  the  proper 
debt  of  the  said  plaintiff;  the  said  N  and  £,  in  consideration 
thereof,  and  in  consideration  that  the  plaintiff  then  and  there 
promised  them,  to  indemnify  them  against  the  said  J.  S. 
concerning  the  said  $100,  then  and  there  promised  the  plain- 
tiff to  indemnify  him  against  the  said  J  S  concerning  the 
said  $400.  Now  the  plaintiff  in  fact  saith,  that  he  hath  paid 
the  said  J  S  the  said  $100,  with  the  interest  for  it,  and  al- 
ways indemnified  the  sadd  N  and  E  touching  the  same ;  yet 
the  same  N  and  £,  not  minding  their  promise  aforesaid*  nev- 
er paid  the  said  J  S  the  said  $400,  or  the  interest  for  it, 
nor  indemified  the  plaintiff  touching  the  same ;  and  be- 
cause the  same  was  not  paid,  the  said  J  S  impleaded  the 
plaintiff,  with  the  said  N  and  £,  upon  the  bond  aforesaid,  in 
our  Court  of  [Common  Pleas,  held  at  4rc.,  on  &c.,  &c.]  and 
recovered  judgment  in  our  said  court  thereupon,  against  the 
plaintiff  and  the  said  N  and  E,  for  $400,  for  debt,  and  $30 
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costs  of  suit,  and  hath  since  sued  out  three  writs  of  execu- 
tion  thereoDy  agaiDst  the  plaintiff  and  the  said  D  and  £ ; 
whereupon  the  plaintiff  hath  been  finally  compelled  to  pay 
the  sum  of  $ — ^  and  been  put  to  great  trouble  in  procuring 
the  same.     [See  2  Ins.  Ckr.  129,  &c.]  K  Dana,     v 

By  Administrator  v.  Executor^  Jor  not  indemnifying  plaintiff '*s  intes^ 
tate^  nor  plaintiffs  in  said  capacity ^  from  a  hond^  in  which  the  intestate 
teas  surety  for  defendofU^s  testator. 

For  that  whereas  the  said  A,  at  &C.,  on  &c.9  being  then 
in  full  life,  in  consideration  that  the  said  S  [plaintiff's  intes- 
tate] then  living,  at  the  request  of  the  said  A,  would  be- 
come bound  with  him  and  one  J  C  to  J  D,  late  of  &c., 
by  a  bond,  in  the  penal  sum  of  $ — ,  conditioned  for  the 
payment  of  $ —  to  the  said  J  D,  his  executors,  &c.,  on  or 
before  &c.,  promised  the  said  S,  then  living,  that  he  would 
pay  the  aforesaid  sum  and  the  interest  thereof,  according  to 
the  condidon  of  said  bond,  and  that  he  would  save  him,  his 
executors,  &c.,  harmless  from  all  damages,  suits,  and  troubles 
that  might  or  should  happen  to  him  or  them,  by  reason 
of  his  being  so  bound  as  aforesaid.  And  the  said  plaintiff 
avers,  that  the  said  S,  in  his  lifetime,  giving  credit  to  the 
said  A's  promises  as  aforesaid,  did  then  and  there  at  the  re- 
quest of  the  said  A,  become  bound  with  him  and  the  said  J 
C  to  the  said  J  D,  in  such  bond  as  aforesaid,  conditioned  as 
aforesaid,  being  for  the  proper  debt  of  him,  the  said  A ;  yet 
he,  the  said  A,  not  regarding  his  promise  aforesaid,  never 

paid  the  said  S —  smd  the  interest  thereof,  by  said day 

of  &c.,  nor  at  any  time  since,  nor  saved  said  S,  in  his  life- 
time, nor  the  said  plaintiff,  his  administrator,  since  the  said 
S's  decease,  harmless  concerning  the  premises ;  nor  hath 
the  said  D,  executor  as  aforesaid,  done  the  same,  since  the 
decease  of  said  A ;  but  the  said  plaintiff,  as  administrator 
&C.9  as  aforesaid,  afterwards,  and  after  the  decease  of  the 
said  S,  to  wit,  on  &c.,  at  &c.,  to  prevent  the  goods  and  es- 
tate in  the  said  plaintiff's  hands,  and  under  his  administra- 
tion, to  be  taken  in  execution,  to  satisfy  and  pay  the  said 
sum  of  $ — ^  and  $ —  interest,  making  in  the  whole  $ — , 
and  his  being  put  to  further  and  great  costs  and  charges,  in 
his  said  capacity,  has  been  compelled  to  pay  the  aforesaid 
sum  to  J  D  of  &c.,  executor  &c.  of  the  first  named  J  D, 
who  is  now  and  was  then  deceased ;  and  has,  in  his  said 
capacity,  sustained  and  been  put  to  other  great  damages 
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and  charges^  by  means  of  the  premises ;  all  which  is  to  the 
damage,  ^•c.  Wm.  Prescott, 

For  not  paying  half  of  a  joint  and  several  note^  given  hy  plaintiff  and 
defendants  intestate^  for  a  debt  jointly  due  hy  them  and  paid  wholly 
hy  plaintiff. 

For  that  the  said  plaintiff  and  said  I,  [intestate]  at  &c., 
on  &c.,  being  jointly  indebted  to  one  C  in  the  sum  of  $ — ^ 
to  secure  the  payment  of  said  sum,  gave  a  promissory  note 
to  said  C,  of  that  date;  by. which  they  promised,  jointly 

and  severally,  to  pay  said  C  that  sum  in months  from 

that  date,  with  interest  therefor,  until  paid.  And  after- 
wards, on  &c.,  at  &c.,  th^  said  note  being  due  and  unpaid, 
the  plaintiff  was  requested  by  the  said  C  to  pay  her  the 
whole  of  the  said  sum,  and  the  interest  until  that  time, 
which  the  said  plaintiff  then  and  there  did,  the  interest  and 
principal  amounting  to  $ — ,  of  which  said  I  thereafterwards, 
on  the  same  day,  had  notice,  and  thereby  became  liable  to, 
and  in  consideration  of  the  premises,  then  and  there  pro- 
mised the  plsuntiff  to  pay  him,  one  half  of  the  principal  and 
interest,  to  wit,  the  sum  of  $ —  on  demand ;  yet  the  said  I, 
though  often  requested,  to  wit,  on  &c.,  at  ^-c,  never  paid 
the  same  in  his  lifetime,  nor  hath  the  said  E  paid  the  same 
though  alike  requested,  since  his  death,  &c.    T.  Parsons. 

For  not  indemnifying  plaintiff  who  was  defendant'^s  hatl. 

For  that  the  said  E,,on  &c.,  at  &c.,  being  attached  by 
our  writ,  at  the  suit  of  one  F,  the  plaintiffs,  at  the  request 
of  the  said  E,  became  bound  unto  T  S,  sheriff  of  our  said 
county  of  &c.,  in  the  sum  of  $ — y  conditioned  for  the  said 
E's  appearance,  &.C.,  to  answer  to  said  suit ;  in  considera- 
tion whereof  the  said  E,  did  then  and  there  promise  to  give 
the  plaintiff  sufficient  security,  to  save  harmless,  and  indem- 
nify the  plaintiff  from  all  trouble  and  damages  he  might 
thereby  be  liable  to ;  yet  the  said  E,  not  regarding  his  pro- 
mise, but  designing  to  expose  the  plaintiff  to  the  event  of 
said  suit,  hath  not  given  him  such  security  to  indemnify  him, 
though  often  requested,  but  neglects  it.  Read. 

For  not  indemnifying  plaintiff  who  was  defendant's  bail ;  slating  defend-^ 
anVs  appeal  on  the  former  suit ;  the  return  of  non  est  inventus^  on 
execution;  and  the  recovery  on  scire  facias  against  plaintiff. 

For  that  whereas  I  P  of  &c.,  did,  on  &c.,  sue  out  of  the 
clerk's  office  of  our  C.  C.  P.  in  and  for  our  said  county  of 
&c.,  our  writ  of  attachment,  in  due  form  of  law,  against  the 
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said  E,  directed  to  the  sheriff  of  our  county  of  &c.  or  his 
deputy,  recurnai>le  into  our  said  court,  to  be  held  at  &c.,  on 
&c. ;  and  the  said  I  F  thereon  &c.  delivered  our  writ  of 
attachment  to  one  S  T,  then  and  ever  since  being  a  deputy 
sheriff,  in  and  for  our  said  county  of  &c.,  to  be  by  him 
duly  served ;  and  thereupon,  by  force  thereof,  the  said  S 
T  did  thereafterwards,  on  the  same  day,  for  want  of  goods 
or  estate  of  the  said  £  take  and  arrest  the  body  of  the  said 

E,  and  him  kept  and  held  imprisoned,  as  he  lawfully  might 
do;  and  the  said  E,  being  so  held  and  imprisoned,  the 
plaintiff,  then  and  there,  at  the  special  instance  and  request 
of  the  said  E,  for  his  delivery  from  the  arrest,  custody  and 
imprisonment  aforesaid,  and  that  he  might  go  at  large,  be- 
came bail  upon  our  said  original  writ,  not  only  for  the  said 
E's  appearance  at  our  said  court,  into  which  the  same  writ 
was  returnable  as  aforesaid,  but  for  his  abidmg  the  final 
judgment,  which  should  be  given  thereon,  and  not  avoiding 
the  same ;  and  the  said  E  thereafterwards,  on  the  same 
day,  in  consideration  thereof,  promised  the  plaintiff  to  ap- 
pear and  answer  the  said  I  F,  according  to  the  tenor  of 
our  said  writ,  and  abide  the  final  judgment  thereon,  and 
not  avoid  the  same,  and  thereby  save  and  keep  the  plaintiff 
harmless  and  indemnified  from  all  costs,  charges,  or  dam- 
age, by  reason  of  his  having  become  bail  for  the  said  E,  as 
abovementioned ;  yet  the  said  E,  not  regarding  his  promise 
aforesaid,  but  contriving  and  fraudulently  intending  to  de- 
fraud, deceive,  and  injure  the  plaintiff  in  that  behalf,  did  not 
appear  in  our  said  court,  in  which  our  said  writ  was  return- 
able as  aforesaid,  to  answer  to  the  said  I  F  according  to 
the  tenor  thereof,  but  made  default ;  whereupon  the  said  I 

F,  by  the  consideration  of  our  justices  of  our  said  court, 
held  at  &c.  aforesaid,  and  within  and  for  our  said  county  of 
&c.,  on  &c.,  recovered  judgment  against  E  for  the  sum  of 
$ —  damages,  and  $ —  costs  of  the  same  suit,  as  by  the 
record  thereof  in  our  said  court  remaining,  more  fully  ap- 
pears ;  from  which  judgment  the  said  £  appealed  unto  our 
S.  J.  C.  held  at  &c.,  on  &c.,  and  entered  into  cognizance 
with  sureties,  as  the  law  directs,  to  prosecute  his  said  appeal 
to  effect,  but  failed  so  to  do ;  whereupon  the  said  I  F  duly 
entered  and  filed  his  complaint  in  our  said  court,  praying 
affirmation  of  our  said  judgment,  with  additional  damages 
and  costs,  and  thereupon  by  the  consideration  of  our  said 
justices  of  our  said  S.  J.  C.  recovered  judgment  against  the 
said  E,  for  the  sum  of  ;^— ,  damages,  and  $ — ,  costs  of  the 
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same  suit,  as  bj  the  record  thereof  in  our  said  court  remain- 
ing appears ;  and  on  &c.  duly  sued  our  writ  of  execution 
thereupon,  in  (he  form  of  law  prescribed^  directed,  &c^  re- 
turnable &c. ;  and  the  said  I  F  there,  on  4rc.  delivered 
our  saud  writ  of  execution  to  one  T  K,  then  and  ever  since 
a  deputy  sheriff  of  our  said  county  of  &c.,  who  duly  re- 
turned upon  our  said  writ  of  execution,  into  our  said  court, 
that  he  had  made  diligent  search  for  the  said  E,  but  could 
not  find  him,  or  estate  of  his,  in  his  precinct,  whereon  to 
levy  said  writ,  and  thereupon  he  returned  it,  in  no  part  sat- 
isfied ;  and  thereupon  the  said  I  F  on  &c.  duly  sued  out 
ouf  writ   of  scire  facias^  in  the  form  by  law  prescribed, 
against  the  plaintiff,  as  bail  upon  our  said  original  writ  as  afore- 
said, which  said  writ  of  scire  facias  was  returnable  and  duly 
returned  into  our  said  S.  J.  C.  held  at  &c.,  on  &c.,  within 
and  for  &c. ;  and  the  said  I  F  thereupon,  by  the  consider- 
ation &c.,  then  and  there  recovered  judgment  against  the 
plaintiff  for  the  sum  of  $  — ,  and  $ — ,  costs  of  the  same 
suit,  as  by  the  record  4rc.  [the  plaintiff  being  unable  to  show 
any  cause  why  the  said  I  F  ought  not  to  have  judgment 
thereupon  against  him,]  and  on  &c.  duly  sued  out  our  writ 
of  execution  thereon,  against  the  plaintiff,  in  the  form  by 
law  prescribed,  directed  &c.,  returnable  &c.  into  our  said 
S.  J.  C  ;  and  the  said  I  F  thereon  &c.,  delivered  our  said 
writ  of  execution  to  one  H  M,  then  and  ever  since  a  dep- 
uty sheriff  of  said  county,  to  be  by  him  duly  served  and 
executed ;  by  reason  of  all  which,  the  plaintiff  hath  been 
compelled,  not  only  to  pay  the  said  H  M  the  said  several 
sums  of  $ — ,  together  with  $ — ,  more  for  our  said  writ  of 
execution,  and  0—^  for   the   said   H   M*s   fees  thereon, 
amounting  in  the  whole  to  0 — ,  to  save  the  plaintiff's  body 
from  being  arrested  and  imprisoned  by  the  said  H  M  by 
virtue  of  our  said  writ  of  execution,  but  also  to  expend  and 
lay  out  divers  sums  of  money,  in  and  about  the  defence  of 
the  same  suit  <  And  so  the  plaintiff  saith,  that  the  said  £ 
bath  not  saved  him  harmless  and  indemnified  from  the  loss, 
charge,  and  damage,  he  hath  sustained,  on  account  of  hb 
becoming  bail  for  the  said  E,  as  abovementioned,  though 
often  requested,  but  hath  altogether  refused,  and  still  unjust- 
ly neglects  and  refuses  to  do  it,  &c.    Steams  v.  Liltkhuk. 

F.  Dana. 

Note.  Bail  may  recover  against  the  prioci{>al  debtor,  all  expenses 
they  are  put  to,  arising  from  being  bail ;  but  they  cannot  recover  the 
costs,  they  have  been  obliged  to  pay,  from  improperly  resisting  the  action 
against  themselves,  as  bail.    5  Eisp.  171. 
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For  not  indmnrnfying  haih    By  adminUtratrix  of  surety  in  a  hail  bond. 

For  that  whereas,  on  &c.,  at  &c.,  the  said  A  by  force  of 
our  writ  of  capiat,  or  attachment,  dated  &c.,  and  returnable 
into  our  court,  held  &c^  was  arrested  by  H  I,  then,  to  wit, 
on  &c«,  being  a  deputy  sheriff  of  our  said  county,  at  the  suit 
of  one  K  L,  to  answer  to  the  said  K,  in  our  said  court  to 
be  holden  at  &c.,  on  &c.,  in  a  plea  of  trespass,  for  assault- 
ing«  beating,  and  wounding  the  said  K,  to  his  damage,  as  he 
said,  ihe  sum  of  $ — ;  and  the  said  A,  being  in  the  custody 
of  the  said  deputy  sheriff,  by  force  of  the  writ  aforesaid,  on 
the  said day  of  Slc.  for  regaining  his  liberty,  request- 
ed the  said  B,  to  bail  him  the  said  A  to  J  F  Esq.  sheriff 
Slc.  in  the  penal  sum  of  $ — ,  conditioned  for  the  saiJ  A's 
appearance  at  our  said  court,  at  &c.,  on  &c.,  aforesaid,  aiid 
for  his  abiding  the  judgment  that  should  be  given  upon  the 
writ  aforesaid,  and  promised  the  said  B  to  indemnify  him,  his 
executors  and  administrators,  from  all  costs  and  damages, 
that  might  happen  to  him  or  them,  by  means  of  his  being 
bound  as  aforesaid ;  whereupon  the  said  B,  relying  upon 
the  said  A's  promise  aforesaid,  on  &c.,  there  became  bound 
with  the  said  A,  at  his  request,  to  the  said  J  F,  in  such  a 
bond  as  aforesaid,  conditioned  as  aforesaid ;  and  afterwards 
such  proceedings  were  had  upon  the  writ  and  action  afore- 
said, that  the  said  K  L,  in  our  said  S.  J.  C,  held  ^rc,  re- 
covered judgment  of  the  same  court,  against  the  said  A,  in 
the  action  aforesaid,  for  $ — ,  damages,  and  $ — ,  costs ;  yet 
the  said  A,  not  minding  his  promise  aforesaid,  never  satisfi- 
ed the  said  judgment,  nor  paid  either  of  the  sums  aforesaid, 
but  suffered  our  writ  of  execution  to  be  sued  out  on  the 
judgment  aforesaid,  and  avoided  and  concec^led  himself  and 
bis  estate,  so  that  neither  of  them  could  be  found ;  and  so 
the  same  execution  was  returned,  in  no  wise  satisfied  ;  by 
reason  whereof,  and  by  means  of  the  aforesaid  B,  being 
bound  aforesaid,  the  said  plaintiff,  administratrixas  afore  said, 
has,  by  due  course  of  law,  been  compelled  to  pay  the  said 
K  L  the  sum  of  jjf — ,  besides  being  put  to  great  trouble 
and  expense  of  divers  other  sums  of  money,  on  that  behalf; 
to  the  great  damage,  &c.  R.  Dana. 

12.    Far  not  redelivering  proper ty^  Sfc. 

For  not  suffering  plaintiff  to  redeem  goods  pawned ;  against  pawnbroker. 
Isi  CoxsvT.  — -  For  not  taking  due  care,  but  suffering  the  goods  to  be  burnt. 

For  that,  on  &lc^  at  Jtc.,  the  said  E,  being  a  pawnbroker 
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and  carrying  on  and  conducting  the  business  of  a  pawn- 
broker,  then  and  there,  in  consideration  that  the  plaintiff,  at 
the  special  request  of  the  said  E,  had  pawned  and  deliver- 
ed to  the  said  £,  as  and  by  way  of  pledges  for  certain  sums 
of  money,  before  then  advanced  by  him  to  the  plaintiff^ 
amounting  in  the  whole  to  a  large  sum  oj  monej/y  to  vnty$^^^ 
certain  goods  and  chattels,  to  wit,  &c.,  of  the  plaintiff,  of  a 
large  value,  to  wir,  &c.  promised  the  plaintiff  to  take  due 
and  proper  care  ot  the  said  goods  and  chattels,  and  of  each 
and  every  of  Ihem^  until  the  same  should  be  redeemed  by 
the  plaintiff;  and  the  plaintiff  in  fact  says,  that,  although  the 
said  E  had  received  the  said  several  goods  and  chattels  of 
the  plaintiff,  on  that  occasion,  and  for  the  purpose  aforesaid ; 
yet  the  said  E  did  not  take  proper  and  due  care,  of  the  said 
goods  and  chattels  of  the  plaintiff,  but,  on  the  contrary 
thereof,  the  said  E,  after  the  pawning  and  delivery  of  said 
goods  and  chattels  to  him  as  aforesaid,  to  wit,  on  &c.,  at 
&c.,  took  so  little  and  bad  care  of,  and  so  negligently  kept 
the  said  goods  and  chattels,  that  they  tDhUst  they  were  so  in 
possession  of  said  E,for  the  purpose  aforesaid^  were  bumt^ 
damaged^  destroyed  and  consumed  by  fire^  and  wholly  and 
entirely  lost  to  the  plaintiff. 

2d  Count.  —  For  not  redelivering  the  goodSy  the  redemption  money  he' 

ing  tendered. 

And  for  that  the  said  N,  so  being  a  pawnbroker,  on  &c., 
at  &c.,  in  consideration  that  the  plaintiff  had,  before  then, 
pawned  and  delivered  to  the  said  N,  at  his  special  request, 
as  and  by  way  of  pledges  ior  certain  sums  of  money,  before 
then  advanced  by  him  to  the  plaintiff,  amounting,  in  the 
whole,  to  a  large  sum,  to  wit,  &c.,  certain  other  goods  anil 
chattels,  to  wit,  &c.,  promised  the  plaintiff  to  take  due  and 
proper  care  of  the  last  mentioned  goods  and  chattels,  until 
redemption  thereof  by  the  plaintiff,  and  to  permit  the  plain- 
tiff to  redeem  the  same,  or  any  part  thereof,  upon  request, 
and,  on  such  redemption  redeliver  the  same,  or  such 
part  thereof  to  the  plaintiff;  and  the  plaintiff  further  says, 
that  the  said  N  had  and  received  the  last  mentioned  goods 
and  chattels  of  the  plaintiff,  on  the  occasion,  and  for  the 
purpose  last  aforesaid,  to  wit,  at  &c.;  and,  although  the 
plaintiff  afterwards,  and  before  the  redelivery  of  the  last 
mentioned  goods  and  chattels,  to  wit,  on  &c.,  at  &c.,  was 
ready  and  willing,  and  then  and  there  tendered  and  of* 
fered  to  redeem  the  last  mentioned  goods  and  chattels, 
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and  to  pay  all  and  ^very  sum  and  sums  of  money  due 
and  owing  the  said  N,  upon  and  for  redemption  of  the 
same>  and  then  and  there  requested  the  said  N  to  re* 
deliver  the  same  to  him»  and  to  sufier  and  permit  him  to 
redeem  the  same;  yet  the  said  N  did  not,  nor  would, 
when  so  requested  as  aforesaid,  suffer  or  permit,  nor  hath 
he  yet  suffered  or  permitted  the  plaintiff  to  redeem  the 
same,  or  any  part  thereof,  but  hindered  and  prevented  him 
from  so  doing ;  and  then  and  there  refused  to  accept  the 
money,  so  tendered  and  offered  as  aforesaid,  for  the  re- 
demption thereof,  nor  did  he  then  and  there  redeliver,  nor 
hath  yet  redelivered  the  same  or  any  part  thereof  to  the 
plaintiff,  but  wholly  refused,  and  afterwards  converted  the 
same  to  his  own  use.    2  Went.  281.  V.  Lawes. 

Add  a  anmt  like  the  firsts  omitting  the  parts  in  italies^  and  a  count 
for  goods  sold  and  delivered^  and  the  money  counts. 

For  not  returning  a  note  delivered  into  the  hands  of  deft,  for  safety, 

1st  Count.  —  On  a  promise  to  return  the  note^  or  the  value  thereof. 

For  that,  on  &c.,  at  &c,  in  consideration  that  the  plain* 
tiff,  at  the  special  request  of  the  said  £,  had  then  and  there 
delivered  to  and  deposited  in  the  hands  of  the  said  E,  a 
certain  promissory  note  for  ;$f20,  drawn  by  one  A  B  in  fa- 
vor of  one  P,  and  by  him  indorsed  to  the  plaintiff,  the  said 
£  promised  the  plaintiff,  that  he,  the  said  E,  would  return  the 
said  note,  or  the  value  thereof^  to  the  plaintiff,  upon  request ; 
and  although  the  plkintiff,  afterwards,  to  wit,  on  ^c,  request- 
ed the  said  E  to  return  the  said  note  or  the  value  thereof^  to 
the  plaintiff,  according  to  his  promise  aforesaid ;  yet  the  said 
E  did  not,  when  so  requested,  return,  nor  hath  yet  returned 
the  said  note  amounting  to  a  large  sum  of  money,  to  wit, 
|f20,  or  the  value  thereof^  but  whoDy  refused  and  still  re- 
vises so  to  do. 

2d  Count.  —  On  a  promise  to  take  due  and  proper  care^  Sfc, 

And  for  that  on  &c.,  at  &c.,  in  consideration  that  the 
plaintiff,  at  the  like  request  of  the  said  E,  had  then  and  there 
delivered  to,  and  deposited  in  the  hands  of  the  said  E,  to  be 
thereafter  accounted  for  by  the  said  E,  a  certain  other  pro- 
missory note,  for  ^20,  drawn  by  one  A  B  in  favor  of  C, 
and  by  him  indorsed  to  the  plaintiff,  the  said  E  promised  the 
plaintiff,  that  he,  the  said  E,  would  take  due  and  proper  care 
of  the  last  mentioned  note ;  yet  the  said  E,  did  not  take  due 
and  proper  care  of  the  last  mentioned  note,  but  on  the  con- 
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trary  thereof,  after  the  bailment  and  delivery  thereof,  as 
aforesaid,  took  so  little  and  such  bad  care  thereof,  and  be- 
haved so  negligently  in  the  premises,  that  the  said  note  be- 
ing of  a  large  value,  to  wit,  &c.,  became  and  was  and  still  is, 
wholly  lost  to  the  plaintiff,  to  wit,  at  &c.    2  Went.  282. 

V.  Lawes. 

Add  a  third  county  like  firsts  omitting  the  parts  in  italics  and  the 
common  counts. 

For  not  redelivering  a  hiU  of  exchange^  left  for  acceptance. 

Ist  Count. —  On  promise  to  deliver  on  request. 

For  that  whereas  the  plaintiffs,  on  &c.,  at  &c.,  were 
possessed  of  a  certain  bill  of  exchange  in  writing,  as  their 
own,  of  the  value  of  ;$f50,  purporting  to  be  drawn  by  one  A 
B  upon  the  said  E,  for  the  sum  of  $50,  to  be  paid  to  one  P, 
or  his  order,  which  said  bill  was  then  and  there  indorsed  by 
the  said  P ;  and,  being  so  possessed  thereof,  the  said  £  then 
and  there,  in  consideration  that  the  plaintiffs,  at  the  special 
request  of  the  said  E,  would  deliver  the  said  bill  to  the 
said  E,  and  leave  the  same  with  the  said  £,  promised  the 
plaintiffs  to  deliver  the  same  to  them  upon  request,  and  the 
plaintiffs,  relying  on  the  said  promise  of  the  said  £,  did  then 
and  there  deliver  the  said  bill  to,  and  leave  the  said  bill  with 
the  said  E,  at  his  request ; 

2d  CoiTNT.  —  On  promise  to  return  the  next  day. 

And  whereas  &c.  as  be/are^  only  stating  the  promise  to 
return  the  biU  the  next  day. 

Tet  the  said  E  did  not  deliver  the  said  bills,  or  either  of 
them,  to  the  plaintiffs  or  either  of  them,  the  next  day  after 
the  delivery  thereof  to  the  said  E,  or  at  any  time  since, 
though  on  8fc.^  at  &c.  requested,  but  wholly  refused,  and 
still  refuses  so  to  do.    2  iVenl.  283. 

For  not  redelivering  hitter  deposited  tnth  defendant,  a  wharfinger. 

For  that,  on  4rc.,  at  &c.,  in  consideration  that  the  plain- 
tiff, at  the  special  request  of  the  said  E,  the  said  E  then  and 
there  bein^  a  wharfinger,  had  delivered  to  the  said  E  divers 
goods  and  merchandises,  to  wit,  sixty  firkins  of  butter  of  the 
plaintiff,  of  great  value,  to  wit,  &c.,  to  be  by  the  said  E  safe- 
ly and  securely  kept  and  preserved,  at  a  certain  wharf  of 
the  said  E,  for  a  certain  reasonable  reward,  the  said  E  pro- 
mised the  plaintiff  safely  and  securely  to  keep  and  preserve 
the  said  goods  and  merchandises,  and  to  deliver  the  same 
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to  the  plaintiff  upon  request ;  and  although  the  said  E,  af* 
terwards^  to  wit,  on  &c.,  at  &c.,  did  deliver  divers,  to  wit, 
ten  firkins  of  butter,  parcel  of  the  said  sixty  firkins  to  the 
plaintiff;  yet  the  said  E  hath  not  delivered  the  residue 
thereof,  although,  on  &c«,  at  &c.,  and  often  since  request- 
ed, but  refused  and  still  refuses  so  to  do.    2  Went.  288. 

For  suffering  skins  to  he  negligently  destroyed  ly  fire. 
\st  Count. —  On  promise  to  take  due  care  and  indemnify  against  fir6^ 

For  that  on  &c.,  at  &c.,  in  consideration  that  the  plaintiffs 
at  the  special  request  of  the  said  £,  who  was  then  and 
there  a  dresser  of  skins  into  leather,  had  delivered  to  the 
said  E  divers  large  quantities  of  skins,  to  wit,  &c.  of  a  large 
value,  to  wit,  &c.  to  be  by  the  said  E  dressed  into  leather 
for  the  plaintiff,  for  a  certain  reward,  the  said  E  promised 
the  plaintiff,  that  he,  the  said  E,  would  dress  such  skins  for 
the  plaintiff,  and  take  due  and  proper  care  thereof,  and  also 
indemnify  the  plaintiff  against  any  loss  or  damage  of,  or  to 
the  same,  by  the  casualty  ot  fire ;  and,  although  the  said 
skins  were  afterwards,  and  whilst  the  said  E  had  the  same 
for  the  purpose  aforesaid,  to  wit,  on  &c.,  at  &c.,  damaged 
and  destroyed  by  the  casualty  of  fire,  and  thereby  wholly 
and  entirely  lost,  and  although  the  said  E  was  then  and 
there  required  by  the  plaintiff  to  indemnify  him  against  such 
loss  and  damage  ;  yet  the  said  E  did  not,  nor  would  then 
and  there  indemnify,  nor  hath  yet  indemnified  the  plaintiff 
against  the  said  loss  and  damage,  but  wholly  refused  and 
still  refuses. 

2d  CoiTNT.  —  On  promise  to  take  care,  and  to  dress  the  skins. 

And  for  that,  on  &c.,  at  &c.,  in  consideration  that  the 
plaintiff,  at  the  special  request  of  the  said  E,  then  and  there 
being  a  dresser  of  skins  into  leather  as  aforesaid,  had  de- 
livered to  the  said  E,  in  way  of  his  trade  and  business  of  a 
dresser  of  skins  as  aforesaid,  divers  other  large  quantities  of 
skins,  to  wit,  &c.,  of  a  large  value  ^c.  to  be  dressed  into 
leather  for  the  plaintiff  by  the  said  E,  the  said  E  promised 
the  plaintiff  to  dress  accordingly  stick  last  mentioned  skins 
for  the  plaintiff  J  and  tb  take  due  care  thereof;  yet  the  said 
E,  though  he  accepted  thereof  for  the  purposes  aforesaid, 
did  not,  whilst  ho  had  such  skins  last  mentioned,  take  good 
and  proper  care  thereof,  but  omitted  and  neglected  so  to 
do ;  and  on  the  contrary,  whilst  such  last  mentioned  skint 
were  in  his   possession,  under  the  bailment,  and  for  the 
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purposes  last  aforesaid^  to  wit,  on  &c.,  at  &c.,  took  so  Uttle 
and  such  bad  care  tbereofi  and  kept  the  same  so  negligent* 
ly»  that  they  became  and  were  thereby  burnt,  damaged,  de- 
stroyed, and  consumed  by  fire,  and  thereby  wholly  lost  to 
the  plaintiff. 

Sd  Count.  —  On  promise  to  take  due  care. 

And  for  that  &c.,  (as  in  the  last  count  omitting  the  parts 
in  italics.) 

4th  Count.  —  On  promise  to  redeliver,  <Jr. 

And  for  that  the  said  £  so  being  a  dresser  of  skins  into 
leather,  on  &c.,  at  &c.,  i.i  consideration  that  the  plaintiff^  at 
the  like  request  of  the  said  £,  hath  delivered  him  divers 
other  quantities  of  skins,  to  wit,  &c.,  of  a  laro;e  value,  to 
wit,  &c.,  to  be  dressed  by  the  said  E  for  the  plaintiff,  for  a 
<:ertain  reward,  promised  the  plaintiff  to  redeliver  to  him 
the  last  mentioned  skins,  when  and  as  the  same  should  be 
dressed,  and  when  requested  ;  and  the  plaintiff  in  fact  says, 
that  the  said  D  received  the  last  mentioned  skins  for  the 
purpose  aforesaid ;  and,  ahhough  afterwards,  on  &c.,  at  &c., 
a  certain  large  part,  to  wit,  ^'c.  had  been  and  were  dressed 
into  leather,  and  were  so  dressed,  in  the  possession  of  the 
said  E,  and  although  the  plaintiff  then  and  there  requested 
the  said  E  to  redeliver  him  the  same,  and  was  then  and 
there  ready  and  willing,  and  tendered  and  offered  to  pay  to 
the  said  E  all  charges  for  the  dressing  of  the  same ;  yet  the 
said  E  did  not,  nor  would  then  and  there,  or  at  any  other 
time  redeliver  to  the  plaintiff  the  last  mentioned  skins,  or 
any  part  thereof,  so  dressed  as  aforesaid,  but  refused  and 
still  refuses  so  to  do, 

bth  Count.  —  On  promise  to  account,  ^e. 

And  for  that  the  said  D,  so  being  a  dresser  of  skins  into 
leather  on  &c.,  at  &c.,  in  consideration  that  the  plaintiff  at 
the  like  request  of  the  said  D  had  delivered  him  divers 
other  large  quantities  of  skins,  to  wit,  &c.  of  a  large  value, 
to  wit,  &c.  to  be  dressed  into  leather  for  the  plaintiff,  for  a 
certain  other  reasonable  reward,  promised  the  plaintiff  to 
dress  accordingly  the  last  mentioned  skins,  and  to  render 
him  a  reasonable  and  just  account  thereof,  upon  request ; 
and,  although  the  said  D  received  the  last  mentioned  skins 
tor  the  purpose  of  so  dressing  the  same,  and,  although  a 
reasonable  time  for  that  purpose  hath  long  since  elapsed,  and 
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althoQgh  the  plai&di^  on  &c.,  at  &c.,  requested  the  said  D 
to  render  him  a  reasonable  and  just  account  of  the  same ; 
yet  the  said  D  hath  not  yet  dressed  into  leather,  for  the 
plaintiff,  the  last  mentioned  skins,  or  any  part  (hereof,  but 
refused,  and  still  refuses  so  to  do ;  and  the  same  are  wholly 
undelivered  and  unaccounted  for  unto  the  plaintiff,    2  Went. 

111. 

• 

Note.  Add  a  quantum  yalelMint,  "  in  consideration  plaintiff  had  per« 
mitted  defendant  to  retain  and  convert  to  his  own  use,  divers  large  quan- 
tities of  dcina  of  the  plaintiff,'^  and  the  common  counts  for  goods  sold. 

A  bailee  in  this  case  would  seem-  not  liable,  unless  by  a  special  im* 
dertakingj  or  for  negligence.    See  an  opinion,,  2  Went.  114.    {MSS.) 

For  not  redelivering  a  note  or  paying  for  the  tame. 

For  that  whereas,  on  &c*,  at  &c^  one  A  B  was  indebt* 
ed  unto  the  plaintiff,  in  the  sum  of  $20,  due  to  the  plaintiff 
from  said  A  B  upon  a  certain  promissory  note,  before  then 
made  by  the  said  A  B  to  the  plaintiff,  for  the  payment  of 
the  said  sum,  at  a  certain  time  in  said  note  mentioned,  to 
the  said  plaintiff  or  her  order ;  the  said  D,  then  and  there, 
in  consideration  that  the  plaintiff,  at  the  special  request  of 
said  D,  unmld  deliver  him  the  said  note,  promised  the  plain- 
tiff to  pay  her  the  sum  of  j^lS,  on  or  before  the  first  day  of 
December,  then  next  following,  or  otherwise  to  redeliver 
the  said  note  to  the  plaintiff;  and  the  plaintiff  avers  that 
Mhtj  ctn^dif^  in  the  said  promise  of  the  said  Z),  at  his  re* 
quests  at  the  time  and  place  first  aforesaid^  delivered  to  the 
said  D  the  said  note  ;  yet  the  said  D  hath  not  yet  paid  the 
said  $18,  or  any  part  thereof,  nor  delivered  the  said  note  to 
the  plaintifl^  though  on  the  first  day  of  December  aforesaid, 
at  &c.  aforesaid,  and  often  afterwards  requested,  but  has 
hitherto  refused  and  still  refuses  so  to  do.  Plead.  Assist 
119. 

Add  a  ieeond  camtf,  in  conHderatinn  plaintiff  had  delivered^  4"^., 
cmilting  ike  averment  in  ilalics. 

13.    For  not  accepting  and  paying  for  goods,  according  to 

contract. 

For  not  accepting  a  wateh^  made  for  defendant^  and  paying  for  the  earns. 

For  that,  on  &c.,  at  &c.,  in  consideration  that  the  plain- 
tiff, who  was  then  and  there  a  watchmaker,  at  the  special 
request  of  the  said  H,  would  make  for  the  said  H,  a  certain 
gold  watch  of  a  large  value,  to  wit,  of  the  value  of  $100, 
the  said  H  promised  the  plaintiff  to  pay  him  for  said  watch 
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the  sum  of  j{(100»  upon  delivery  thereof;  and  the  plaintiff 
avers,  that  confiding  in  the  said  promise  of  the  said  H,  there- 
afterwards,  to  wit,  on  the  same  day  and  year,  he  made  and 
finished  the  said  watch,  for  the  said  H,  at  the  price  afore- 
said, and  the  same  so  made  and  finished,  then  and  there 
tendered  to  the  said  H,  and  then  and  there  requested  the 
said  H  to  pay  him  the  sum  of  $100  for  the  same;  yet  the 
said  H,  then  and  there  refused  to  receive  or  accept  the  said 
watch,  so  tendered  to  him  as  aforesaid,  and  also  refused  to 
pay  to  the  plaintiff  the  said  j^lOO,  and  still  neglects  and  re- 
fuses so  to  do.    2  Went.  130. 

Add  counts  for  a  totUck  bargained  and  soU^  and  quantum  meruit  for 
work  and  labor  a$  a  toatchmaker. 

For  not  accepting  residue  of  harlep  sold  to  defendant  and  paying  for  the 

whole* 

1st  Count.  —  For  not  accepting  barley  chopped  and  screened. 

For  that,  on  &c.,  at  &c,  in  consideration  that  the  plain- 
tiff, at  the  special  request  of  the  said  D,  had  bargained  and 
sold  to  the  said  D,  a  large  quantity,  to  wit,  twenty  quarters 
of  barley,  according  to  a  sample  then  jtrodiuced  and  deliver^ 
ed  to  the  said  D,  at  and  for  a  large  price,  to  wit,  for  so  much 
of  the  said  twenty  quarters  of  barley  as  the  plaintiff  should 
deliver  to  the  said  D,  screened  and  chopped,  at  and  after 
the  price  of  ^  for  each  and  every  quarter  thereof;  and  for 
so  much  of  the  said  twenty  quarters  of  barley,  as  the  plain- 
tiff should  deliver  to  the  said  D,  screened  only,  and  not  chop- 
ped, at  and  after  the  price  of  02  for  each  and  every  quarter 
thereof,  to  be  therefor  paid  by  the  said  D  to  the  plaintiff ; 
and  had  then  and  there  agreed  to  deliver  the  same  at  &c., 
according  to  the  directions  of  the  said  D,  the  said  D  prom- 
ised the  plaintiff  to  accept  the  said  barley,  and  to  pay  for 
the  sam6  at  and  after  the  price  aforesaid ;  and  the  plaintiff 
avers  that  he,  on  &c.,  at  &c^  did  deliver  to  the  said  D  di- 
vers, to  wit,  ten  quarters  of  the  said  twenty  quarters  of  bar* 
ley,  according  to  the  sample  so  shown  and  delivered  as  ajore^ 
saUlf  screened  and  not  chopped,  and  the  said  D  thereupon/ 
then  and  there  accepted  the  same  ;  and  the  plaintiff  further 
says,  that  be  always,  from  the  time  of  the  making  cf  the 
said  promise  hitherto,  hath  been  ready  and  willing,  and  af- 
terwards, on  &c«,  at  &c.,  offered  to  deliver  to  the  said  D 
ten  quarters,  residue  of  the  said  twenty  quarters  of  barley, 
Qccording  to  the  sample  so  shoum  and  delwered  to  the  said 
D  as  aforesaid^  screened  and  chopped,  and  then  and  there 
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requested  the  said  D  to  accept  the  same,  and  pay,  as  well 
for  the  said  barley  so  delivered  as  aforesaid,  as  for  the  said 
barley  so  offered  to  be  delivered  as  aforesaid,  at  and  after 
the  price  aforesaid,  amounting  in  the  whole  to  a  large  sum 
of  money,  to  ^i^it,  the  sum  of  70  dollars ;  yet  the  said  D, 
th^  and  there  refused,  and  always  hitherto  hath  refused,  to 
accept  the  said  ten  quarters  of  barley,  so  screened  and  chop- 
ped, or  any  part  thereof,  or  to  pay  the  plaintiff  the  said  sum 
of  $70,  or  any  part  thereof,  though  requested  so  to  do.  2 
JVent.  180.  Obaham. 

Second  Count,  Like  the  first  omitting  the  parts  in 
italics. 

For  not  accepting  barJey  told. 

Third  Count.  For  that,  on  ^c,  at  &c.,  in  considera* 
tion  that  the  plaintiff,  at  the  special  request  of  the  said  H, 
had  bargained  and  sold  him  other  twenty  quarters  of  barley, 
according  to  a  sample  then  and  there  produced  and  deliv- 
ered to  the  said  H,  at  the  rate  and  price  of  $4  per  quarter, 
for  every  quarter  thereof,  and  the  plaintiff  had  agreed  to  de- 
liver tlie  same  last  mentioned  barley  to  the  said  H,  at  &c., 
the  said  H  promised  the  plaintiff  to  accept  the  said  bariey, 
and  to  pay  him  therefor  at  the  price  aforesaid ;  and  the 
plaintiff  avers,  that  afterwards,  on  &c.,  at  &c.,  he  delivered 
the  said  H  ten  quarters,  parcel  of  the  said  twenty  quarters 
of  barley  last  mentioned,  and  the  said  H  then  and  there  ac« 
cepted  the  same ;  and  the  plaintiff  further  says,  that,  from 
the  time  of  his  promise  aforesaid  hitherto,  he  hath  been 
ready  and  willing,  and  afterwards,  on  ^c,  at  &c.,  offered 
to  deliver  the  remaining  ten  quarters  of  said  barley,  to  the 
said  D,  and  then  and  there  requested  the  said  D*  to  accept 
the  same  and  to  pay  the  plaintiff,  as  well  for  the  barley  last 
delivered  as  aforesaid,  as  for  the  barley  then  offered  to  be 
delivered  as  aforesaid.  Yet  the  said  H  then  and  there  re- 
fused to  accept  the  said  last  mentioned  remaining  quarters  of 
said  barley,  or  any  part  thereof,  or  to  pay  the  plaintiff  for 
the  said  last  mentioned  twenty  quarters  of  barley,  or  any 
part  thereof,  and  still  refuses  so  to  do. 

Add  the  common  counts^  indehiUUiu  assumpHt  and  quantum  meruii 
for  goods  sM^  4^.  ^ 

For  not  accepting  opium  soldf  and  paying  for  the  same. 

For  that  whereas,  on  &c.,  at  &c.,  the  plaintiff  bargained 
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and  sold,  and  caused  and  procured  to  be  bai^ined  and  sold, 
for  and  on  accouut  of  the  plaintiff,  unto  the  said  D,  who  then 
and  there  bought  of  the  plaintiff  certain  packages  or  parcels 
of  opium,  to  wit,  six  boxes  of  opium  of  the  plaintiff,  as  and 
for  merchantable  opium,  and  as  then  and  there  being  in 
the  whole,  as  good  as  a  certain  package  thereof ^  then  and 
there  shown  to  and  seen  by  the  said  D,  at  a  certain  rate,  and 
upon  the  terms  following,  to  wit,  at  the  rate  of  $2  for  every 
pound  weight  thereof,  to  be  paid  for  by  the  said  D  in  ready 
money,  upon  being  allowed  at  the  rate  of  two  and  a  half  per 
cent,  discount  on  such  payment,  and  to  be  weighed  off  in 
fourteen  days;  and  thereupon,  then  and  there,  in  considera- 
tion of  such  sale,  and  in  consideration  that  the  plaintiff,  at 
the  special  request  of  the  said  D,  then  and  there  promised 
the  said  D,  that  the  said  opium,  so  bargained  and  sold, 
should  be  weighed  off  and  delivered  to  the  said  D,  in  the  time 
aforesaid,  and  at  the  rate  and  terms  aforesaid,  and  that  the 
same  were  then  and  there  merchantable  opium,  and  the 
whole  thereof,  as  good  as  the  said  package  thereof,  seen  as 
aforesaid  by  said  D,  the  said  D  promised  the  plaintiff  to 
accept  of,  and  take  the  said  opium  upon  the  terms  afore- 
said, and  to  pay  the  plaintiff  for  the  same  accordingly ;  and 
the  plaintiff  in  fact  saith,  that  the  said  opium,  so  bargained 
and  sold  at  the  rate  aforesaid,  and  deducting  the  discount 
aforesaid,  amounted  to  a  large  sum  of  money,  to  wit,  the 
sum  of  $1000,  whereof  the  said  D  on  &c.,  at  &c.,  had 
notice ;  and  that  the  said  opium  was  then  and  there  mer- 
chantable, and  the  whole  thereof  as  good  as  the  said  pack- 
age thereof,  seen  as  aforesaid  by  the  said  D  ;  and,  although 
the  said  opium  was,  within  fourteen  days  from  said  sale 
thereof,  weighed  off;  and  although  the  plaintiff  was  then 
and  there,  and  always  afterwards,  ready  and  willing  to  de- 
liver the  same  to  the  said  D,  according  to  the  terms  afore- 
said, and  although  the  said  D  might  then  and  there  have 
accepted  the  same,  and  was  then  and  there  requested  by 
the  plaintiff  to  accept  the.  same,  and  to  pay  him  therefor  ac- 
cording to  the  rate  aforesaid ;  yet  the  said  D  did  not,  nor 
would  then  and  there,  or  at  any  other  time,  accept  of,  or 
pay  the  plaintiff  for  the  said  opium,  or  any  part  thereof,  ac- 
cording to  the  terms  aforesaid,  but  wholly  refused  and  still 
refuses  so  to  do.    2  Went.  186.  Law£S. 

Add  a  second  count,  omitting  the  parts  in  iidlics ;  a  third  for  goods 
sold  and  delioered,  4^. 
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For  nioi  ateepiing  hops  and  pttping  for  the  same ;  to  he  delivered  at  a 
certain  day^  hour  and  place^  earnest  being  paid. 

For  that  whereas,  on  &c.,  at  &c.,  a  certain  discourse  was 
had  and  moved  between  the  plaintiff  and  the  said  D  of  and 
concerning  hc^s  of  that  year's  growth,  in  the  county  of  £s* 
sex,  and,  upon  that  discourse,  then  and  there,  in  considera* 
lion  often  cents  by  the  said  D,  to  the  plaintiff  in  hand,  paid 
in  part  of  payment,  and  $20,  abating  only  the  said  ten  cents, 
for  every  hundred  weight  of  one  cart  load  of  hops,  of  the 
growth  of  the  county  of  Essex,  in  the  year  abovesaid,  to  be 
paid  on  delivery  of  those  hops  by  the  said  D  to  the  plaintiff, 
at  &c.,  on  the  13th  day  of  September,  then  next  following, 
by  12  o'clock  the, same  day,  the  said  D  promised  the  plain* 
tiff  that  be,  at  the  place,  day,  and  hour  aforesaid,  would  ac- 
cept and  then  and  there  would  pay  the  plaintiff,  so  much 
money  as  the  said  cart  load  of  hops  would  amount  to,  at  the 
rate  aforesaid,  upon  the  abatement  aforesaid ;  and  the  plain* 
tiffin  fact  says,  that  he,  on  the  said  13th  day  ot  September, 
in  the  year  abovesaid,  by  12  o'clock  of  the  same  day,  at  &c., 
had  a  load  of  hops  of  the  growth  aforesaid,  and  those  hops, 
then  and  there  weighed,  and  that  those  bops  amounted  to 
twenty  hundred  weight,  and  the  plaintiff  was  then  and  there 
ready  to  deliver  the  said  hops  to  the  said  D,  at  the  price 
aforesaid,  according  to  the  agreement  aforesaid ;  yet  the  said 
D,  the  said  twenty  hundred  weight  of  hops,  amounting  at 
the  rate  aforesaid,  to  the  sum  of  &c.,  abating  the  said  ten 
cents,  of  the  plaintiff  then  and  there  wholly  refused  to  re- 
ceive, nor  the  said  sum  of  &c.,  or  any  part  thereof  to  the 
plaintiff  hath  paid,  but  though  requested,  yet  doth  refuse  to 
do  the  same.    Hall  v.  Stanley.     1  Lilly,  18. 

Add  count  for  hops  sold. 

For  not  accepting  hops^  and  paying  for  the  same ;  to  he  delivered  at  a 

certain  day  and  place-^  earnest  being  paid. 

For  that  whereas,  on  &c.,  at  &c.,  a  certain  discourse  was 
had  and  moved  between  the  plaintiff  and  the  said  D,  of  and 
concerning  the  buying  and  selling  of  hops,  and,  upon  that 
discourse,  it  was  then  and  there  between  them  agreed,  that 
the  plaintiff  should  sell  to  the  said  D,  a  cart  load,  or  twenty 
hundred  weight  of  hops  at  the  rate  of  $20  for  every  hun- 
dred weisht,  the  said  hops  to  be  delivered  to  the  said  D,  in 
&c.,  on  ^c,  of  which  said  price  the  said  D,  the  day,  year, 
and  place  first  mentioned,  in  hand  paid  the  plaintiff  ten 
cents,  and  the  said  D,  at  the  same  time  and  place,  in  con- 
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sideratioD  that  the  plaintiff,  then  and  there  promised  the  said 
D,  that  he,  the  plaintiff,  that  agreement  in  all  things  on  his 
part  to  be  performed,  well  and  faithfully  would  perform,  pro- 
mised the  plaintiff  that  he,,  the  said  D,  the  said  agreement, 
in  all  things  on  his  part  to  be  performed,  would  well  and 
faithfully  perform ;  and  the  plaintiff  avers,  that  aflerwards, 
on  the  said day  &c.,  he  brought  the  said  twenty  hun- 
dred weight  of  hops,  and  delivered  them  on  the  same  day, 
at  &LC.J  in  a  certain  place  there,  called  &c.,  and  then  and 
there  gave  notice  to  the  said  D  of  the  same ;  and  the  plain- 
tiff, the  said  twenty  hundred  weight  of  hops,  then  and  there 
left,  where  said  hops  have  hitherto  remained  ready  to  be  car- 
ried away  by  the  said  D,  at  his  will ;  yet  the  said  D,  those 
hops  to  accept,  or  to  pay  the  plaintiff  for  the  same,  accord- 
ing to  the  agreement  aforesaid,  hath  refused,  and  still  doth 
refuse,  though  thereto  by  the  plaintiff  afterwards,  to  wit,  the 
same  day  and  year  abovesaid,  at  &c.,  requested.  Tookr 
v.  JircheTj  1  Lilly,  19. 

For  not  accepting  tow  and  paying  for  the  same  at  a  place  certain. 

Isl  Count,  —  In  consideration  that  plaintiff  had  bargained  and  sold 

defendant  and  had  promistd^  8^c. 

For  that,  on  ^c,  at  &c.,  in  consideration  that  the  plain- 
tiff, at  the  special  request  of  the  said  N,  had  bargained  and 
sold  the  said  N,  a  great  quantity,  to  wit,  three  thousand  eight 
hundred  and  twenty  pounds  of  tow  of  the  plaintiff,  and  had 
promised  the  said  N  to  deliver  him  the  same  tow,  at  &c., 
the  said  N  promised  the  plaintiff,  that  he,  the  said  N,  would 
accept  of  the  plaintiff  the  said  tow,  at  &c.,  upon  request, 
and  although  the  plaintiff  afterwards,  to  wit,  on  &c.,  at  &c., 
had  the  said  tow  ready  to  be  delivered  there  to  the  said  N, 
according  to  the  plaintiff's  promise  aforesaid,  whereof  the 
said  N  then  and  there  had  notice,  and  the  plaintiff  was  then 
and  there  ready  and  offered  to  deliver  the  said  N  the  said 
tow,  and  requested  the  said  N  to  accept  the  same ;  yet  the 
said  N  has  not  accepted  from  the  plaintiff  the  said  tow,  but 
has  hitherto  refused  and  still  refuses  to  accept  the  same. 

In  consideration  that  plaintiff  promised^  Sfc. 

Second  Count.  And  for  that  on  &c.,  at  &c.,  the  said 
H,  in  consideration  that  the  plaintiff,  at  the  special  request 
of  the  said  H,  then  and  there  promised  the  said  H  to  deliv- 
er him  at  &c.,  certain  other  tow,  to  wit,  three  thousand 
eight  hundred  and  twenty  pounds,  promised  the  plaintiff  to 
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accept  of  the  plaintiff  the  last  mentioned  tow,  at  Slc^  upon 
request,  and  to  pay  the  plaintiff  for  the  same,  at  the  rate  of 
$2  by  the  hundred  weight ;  and  although  the  plaintiff  after- 
wards, to  wit,  on  &c.,  at  Sfc^  had  the  last  mentioned  tow, 
at  ^c,  and  was  ready  then  and  there  to  deliver  the  same 
to  the  said  H,  and  thereof  then  and  there  gave  notice  to  the 
said  H,  and  offered  to  deliver  him  the  same,  and  requested 
the  said  H  to  accept  the  same,  and  to  pay  the  plaintiff  the 
rate  aforesaid,  so  to  be  paid  for  the  same ;  yet  the  said  H 
did  not  accept  from  the  plaintiff  the  last  mentioned  tow,  nor 
pay  the  plaintiff  the  said  rate,  to  be  paid  for  the  same,  or 
any  part  of  the  same.    Plead,  ^ss.  107.    Hardcastle. 

Add  eouHts  for  goods  sold  and  delivered^  and  qttantum  valebant  for 
the  same ;  and  counts  for  goods  bargained  and  sold^  and  a  quantum 
meruU, 

Far  not  accepting  hops  and  paying  for  the  same ;   earnest  being  paid 

upon  Me  bargain  and  subject  to  be  vacated. 

For  that  whereas,  on  ^c,  at  &c*,  the  plaintiff,  at  the  re- 
quest of  the  said  £,  sold  the  said  £,  and  the  said  E  then 
and  there  bought  of  the  plaintiff,  one  ton  weight  of  hops, 
of  the  middle  growth  of  Essex,  of  the  said  year  &c.,  at  the 
rate  or  price  of  ;Jfl2  by  the  hundred  weight,  for  every  hun- 
dred weight  thereof,  to  be  therefor  paid  by  the  said  E  to 
the  plaintiff,  and  it  was  then  and  there  agreed  between  the 
said  E  and  the  plaintiff,  that  the  plaintiff  should  deliver  to 
the  said  E  the  said  one  ton  of  hops,  at  &c.,  on  &c.,  and 
that  the  smd  E  should  accept  the  said  hops  on  that  day,  at 
&c.,  from  the  plaintiff,  and  should  pay  the  said  rate  or  [)rice 
for  the  same  on  delivery  thereof;  and  it  was  then  and  there 
further,  agreed  between  the  said  parties,  that  if  either  of 
them  should  be  desirous,  at  any  time  within  one  week  from 
the  time  of  making  that  agreement,  to  vacate  said  agree- 
ment, that  then  such  party,  so  desirous  to  vacate  the  same,, 
should  pay  the  other  of  them  ^0,  on  &c.,  at  &c.,  and  in 
such  case,  the  said  agreement,  as  to  the  bargain  and  sale  of 
said  hops,  should  be  void ;  and  the  said  agreement  being  so 
made  &c.,  (add  mutual  promises ;)  and  to  make  the  said 
agreement  the  more  firm  and  binding,  the  said  £  then  and 
there  paid  the  plaintiff  the  sum  of  $5,  in  part  payment  of 
the  said  rate  or  price,  so  to  be  paid  by  him  to  the  plaintiff 
for  said  hops ;  and  the  plaintiff  avers,  that  the  said  agree- 
ment was  not  any  way  vacated,  by  either  of  the  said  par- 
tiesy  and  the  plaintiff  further  avers,  that  he,  on  &c/,.  at  £lc.,. 
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was  ready  and  wiIliDg»  and  offered  to  deliver  to  the  said  E 
the  said  hops,  and  then  and  there  required  him  to  accept 
the  same,  whereof  the  said  E  then  and  there  had  notice ; 
yet  the  said  £  would  not,  nor  did  accept  or  receive  the  said 
hops,  then  or  at  any  other  time,  nor  hath  he  yet  psud  the 
said  price  for  the  same,  or  any  part  thereof,  except  the  said 
$5t  although  then  and  there,  thereto  requested,  but  refused 
and  still  refuses  so  to  do. 

Add  count  on  account  stated^  for  hops  sold  and  delivered^  ^, 
Morgan^s  Free,  126. 

Factor  v.  Frincipalj  for  not  accepting  goods  bought  and  paying  for  the 

same ;  part  delivery  being  made. 

For  that  whereas,  on  &c.,  at  &c.,  the  said  E  retained 
and  employed  the  plaintiff,  a^  his  agent  or  factor,  to  purchase 
tor  him  one  thousand  bushels  of  barlev ;  and  it  was  then 
and  there  agreed  between  the  said  E  and  the  plaintiff,  that 
the  plaintiff  should  purchase  the  said  one  thousand  bushels 
of  barley,  at  as  cheap  a  rate  as  he  could,  and  that  the  plain- 
tiff should  deliver  the  same,  when  bought  as  aforesaid,  at 
&c.,  or  thereabouts,  on  board  such  vessel  as  the  said  E 
should  send  for  that  purpose,  and  that  the  said  E  should  pay 
to  the  plaintiff  all  such  money  as  he  should  pay  for  said  bar- 
ley, and  also  a  commission  of  two  cents  per  bushel,  for  the 
buying  of  said  barley  by  the  plaintiff;  and  the  said  agree- 
ment being  so  made,  the  said  E  then  and  there  (insert  mu- 
tual promises;)  and  the  plaintiff  saith,  that  in  pursuance  of 
the  said  agreement,  he  afterwards,  as  soon  as  he  could,  to 
wit,  on  &c.,  at  &c.,  did  purchase  for  the  said  £,  as  his  agent 
or  factor,  one  thousand  bushels  of  barley,  at  as  cheap  a  rate 
or  price  as  he  could,  and  afterwards  delivered  five  hundred 
bushels  thereof,  on  board  a  certain  sloop  or  vess.^1,  at  &c., 
or  thereabouts,  and  which  the  said  E  had  sent  there  for  that 
purpose,  and  always  since  the  purchase  of  the  said  one 
thousand  bushels  of  barley,  hitherto  hath  been  ready  to  de- 
liver the  remaining  five  hundred  bushels  of  the  said  barley 
to  the  said  E  according  to  the  said  agreement ;  and  that  he, 
the  plaintiff,  paid  for  the  said  one  thousand  bushels  ol  b..r- 
ley  a  large  sum  of  money,  to  wit,  &c*,  of  all  which  premi- 
ses the  said  E,  on  &c.,  at  ^c,  had  notice ;  yet  the  said  E 
hath  not  paid  the  plaintiff  the  said  money,  so  paid  by  the 
plaintiff  for  the  said  barley,  nor  any  part  thereof,  nor  the  said 
commission  for  buying  the  same,  or  any  part  thereof,  nor 
hath  the  said  E  sent  any  vessel  or  vessels  to  Slc^  or  there- 
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abouts,  to  take  on  board  the  remaining  five  hundred  bush- 
els of  said  barley,  although  thereto,  on  &c.,  at  &c.,  request- 
ed, but  wholly  refused,  and  still  refuses  so  to  do.  2  Went. 
160.  Warren. 

Add  the  common  counts  for  goods  sold  and  delivered  ;  money  lent  and 
advanced  ;  laid  out  and  expended^  Spc* 

For  not  accepting  and  paying  for  cotton  imported. 

For  that  whereas  the  plaintifi*,  on  &c.,  was  possessed  of 
a  large  quantity  of  good  cotton,  to  wit,  one  hundred  and 
fifty  bags,  and  then,  being  in  parts  beyond  the  seas,  and 
about  to  be  imported  by  the  plaintiff  into  this  commonwealth, 
to  wit,  at  &c.,  and  thereupon  the  said  E,  well  knowing  the 
premises,  afterwards,  on  &c*,  at  &c.,  in  consideration  that 
the  plaintiff,  at  the  special  request  of  the  said  E,  had  then 
and  there  bargained  and  sold  to  the  said  E,  divers,  to  wit, 
fi*om  fifty  to  one  hundred  bags  of  said  cotton,  upon  certain 
terms  then  and  there  agreed  upon  between  the  said  E  and 
the  plaintiff,  and  also,  in  consideration  that  the  plaintiff  had, 
then  and  there,  promised  the  said  E  to  deliver  him  one  hun- 
dred bags  of  said  cotton,  if  so  many  should  arrive  and  be 
imported  into  this  commonwealth,  by  the  plaintiff,  (and  war- 
ranted) first  or  good  seconds,  if  not,  an  equitable  allowance 
to  be^  made  to  the  said  E  for  the  same,  so  soon  after  such 
arrival  as  the  same  should  be  in  a  merchantable  condition, 
promised  the  plaintiff  to  accept  from  him  one  hundred  bags 
of  the  said  cotton,  upon  such  delivery,  and  upon  the  terms 
agreed  upon  between  them  as  aforesaid,  if  so  many  should  be 
imported  into  this  commonwealth  by  the  plaintiff  as  afore- 
said ;  and  the  plaintiff  in  fact  saith,  that  afterwards,  to  wit, 
on  &c.,  at  &c.,  he  did  import  into  this  commonwealth  one 
hundred  bags  of  second  cotton,  and  afterwards,  as  soon  as 
the  same  was  in  a  merchantable  condition,  to  wit,  on  &c.,  at 
&C.,  he  offered  to  the  said  E  one  hundred  bags  of  the  said 
cotton,  upon  the  terms  aforesaid ;  yet  the  said  E,  then  and 
there  refused  to  accept  the  said  one  hundred  bags  of  cotton 
fit)m  the  plaintiff,  and  did  not  accept  the  same  and  still  re- 
fuses to  accept  the  same,  nor  hath  the  said  E  yet  paid  the 
plaintiff  for  the  same,  according  to  the  terms  aforesaid.  2 
Went.  193. 

Add  counts  for  goods  bargained  and  sold^  ^c. 

For  not  fetching  and  carrying  away  cord-wood  and  paying  for  the  same^ 

by  surviving  partners. 

For  that  whereas  the  said  E,  on  &c.,  at  &c.,  bought  of 
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the  plaintiffs  and  one  A,  now  deceased,  in  the  lifetime  of  the 
said  A,  thirteen  cords  of  cord -wood,  at  the  rate  of  $5  a  cord 
for  every  cord,  to  be  paid  by  the  said  E  to  the  plaintiffs  and 
the  said  A,  for  the  same ;  and  it  was  then  and  there  agreed 
between  the  plaintiffs  and  said  A  and  the  said  E,  in  the  life- 
time of  the  said  A,  that  the  plaintiffs  and  the  said  A,  should 
and  would  deliver  the  said  cord -wood  to  the  said  E,  upon 
request,  and  that  the  said  E  should  and  would  within  a  little 
time,  next  after  the  said  sale  thereof,  fetch,  take,  and  carry 
away  the  said  cord -wood,  and  that  the  said  E,  at  the  time 
of  his  so  taking  and  carrying  away  the  same,  should  pay  unto 
the  plaintiffs  and  the  said  A,  the  rate  and  price  aforesaid,  so 
to  be  paid  for  the  same ;  and  thereupon,  thereafterwards, 
on  the  same  day  and  year,  in  consideration  that  the  plaintiffs 
and  the  said  A,  in  the  lifetime  of  said  A,  promised  the  said 
£  to  perform  and  fulfil  every  thing  in  said  agreement,  on 
their  parts  to  be  performed  and  fulfilled,  the  said  E  promis- 
ed the  plaintiffs  and  the  said  A,  in  the  lifetime  of  said  A,  to 
perform  and  fulfil  every  thing  in  said  agreement  on  his  part 
to  be  performed  and  fulfilled ;  and  the  plaintiffs  in  fact  say^ 
that  the  plaintiffs  and  the  said  A,  in  the  lifetime  of  said  A^ 
always  froni  the  time  of  making  the  said  agreement,  and 
since  the  death  of  said  A,  the  plaintiffs  hitherto  have  always 
been  ready  to  deliver  the  said  cord-wood  to  the  said  E,  and 
have  often  offered  so  to  do,  to  wit,  at  &c. ;  yet  the  said  E 
hath  not  yet  fetched,  taken,  or  carried  away  the  said  cord- 
wood,  or  any  part  thereof,  or  paid  to  them  or  any  of  them, 
for  the  same  or  any  part  thereof,  at  and  after  the  rate  and 
price  aforesaid,  although  thereto,  on  ^c,  before  and  after- 
wards requested,  but  wholly  refused  and  still  refuses  so  to 
do.    Plead.  ^sHsL  lOK  Warren. 

Add  counts  for  goods  sold^  delivered^  and  quantum  valebant. 

For  not  accepting  and  taking  away  a  rick  of  rye  grass^  to  he  delivered, 
at  a  certain  pktce^  earnest  being  paid  by  defemdant. 

For  that  on  8fc.j  at  &c.,  in  consideration  that  the  plaintiff, 
at  the  special  request  of  the  said  E,  h  <d  bargained  and  sold 
the  said  E  a  certain  rick  of  rye  grass,  then  being  in  a  cer- 
tain yard  or  fold  of  the  plaintiff,  in  &c.,  then  in  possession 
of  the  plaintiff,  at  the  rate  and  price  of  $  1 00,  to  be  paid  by 
the  said  E  to  the  plaintiff,  for  the  same,  and  had  promised 
the  said  E,  to  permit  him  to  thresh  the  same  in  the  plain- 
tiff's bam  there,  the  said  E  promised  the  plaintiff  that  he, 
the  said  E,  would  on  Tuesday  then  next  following,  accept  the 
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said  rye  grass,  at  the  rate  and  price  aforesdd,  and  would  then 
take  the  said  rye  grass  into  his  own  possession,  and  pay  the 
plaintiff  for  the  same ;  and,  although  the  plaintiff  ever  since 
the  making  of  said  bargain,  was  ready  to  deliver  the  said 
rye  grass  to  the  said  E,  and  to  permit  him  to  thresh  the  same 
in  the  plaintiff's  barn  there :  and  although  the  said  £,  there- 
afterwards,  on  the  day  and  year  aforesaid,  paid  the  plaintiff 
jSlO,  in  part  of  the  rate  or  price  aforesaid ;  yet  the  said  £ 
hath  not,  at  any  lime  hitherto,  accepted  or  taken  the  said 
rye  grass  into  bis  possession,  but  hath  ever  since  suffered 
the  same  to  remain  in  the  said  yard  or  fold  of  the  plaintiff; 
nor  hath  the  said  E  paid  the  plaintiff  the  residue  of  the  rate 
or  price  aforesaid,  although  then  and  there,  and  often  after* 
wards,  thereto  requested,  but  refused  and  still  refuses  so  to 
do.    Morg.  Preced.  128. 

Add  indtbitatus  assumpsit  and  quantum  meruit  for  goods  sold^  and  for 
use  and  occupation  of  plaintiff  ^s  yard. 

For  not  taking  away  beans  sold^  to  he  delivered  on  request  and  paid 
for  at  a  day  certain^  earnest  being  paid  by  defendant. 

For  that  whereas,  on  &c.,  at  &c.,  it  was  agreed  between 
the  plaintiff  and  the  said  E,  in  manner  following,  to  wit,  that 
the  plaintiff  should  sell  the  said  E  ten  loads  of  beans  of  the 
plaintiff,  which  then  lay  in  the  shop  of  &c.,  at  &c.,  at  the 
rate  of  $2  for  every  load  thereof,  and  that  the  said  beans 
should  be  delivered  to  the  said  E  by  the  plaintiff,  upon  re* 
quest,  and  that  the  said  E  should  pay  the  plaintiff  for  the 
same,  the  rate  aforesaid,  at  or  upon  the  first  day  of  &c., 
next  following ;  and  thereupon  &c.  (add  mutual  promises;) 
and  although  the  said  E,  at  the  time  and  place  of  making 
said  agreement,  paid  the  plaintiff  ten  cents,  in  part  of  the 
rate  aforesaid ;  yet  the  said  E  bath  not  sent  for,  requested 
to  be  delivered,  or  taken  away  the  said  beans,  or  any  part 
thereot^  nor  hath  paid  the  residue  of  the  rate  aforesaid,  to 
wit,  &c.,  or  any  part  thereof,  although  on  fyc^  at  fyc.^  re- 
quested^ and  although  the  plaintiff  hath  been  always,  from 
the  making  of  said  agreement  hitherto,  and  still  is,  ready  to 
deliver  the  same  to  the  said  £,  at  &c.,  but  wholly  refused 
and  yet  refu:>es  so  to  do.    2  Went.  139* 

Note.  The  avermeDt  in  italics  should  seem  unnecessary,  either  on 
the  ground  of  earnest  being  paid,  according  to  the  case  of  Bach  v.  Otoen, 
5  T.  Rep.  409 ;  or  on  the  ground  of  mutual  promises,  according  to  Hob. 
88,  Nicholas  v.  Rainhred ;  and  1  Wil&  88,  MarHndah  v.  Fisher ;  or, 
on  the  ground  of  mutual  remedies,  and  the  money  being  to  be  paid  at  a 
day  certain.     1  Salk.  171 ;  6  T.  Rep.  570,  dec.    {MSS.) 
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For  notfeUMng  moay  ashes  sold  to  defmdant  io  he  ddhered  from  time 

to  time^  token  made. 

For  that  whereas,  at  the  time  of  making  the  promise 
hereinafter  mentioned,  the  plaintiff  was,  and  thence  hitherto 
hath  been,  a  chandler,  and  used  the  business  of  a  chandler, 
and  in  so  doing,  hath,  during  all  that  time,  made  divers  large 
quantities  of  ashes,  to  wit,  at  &c. ;  and  the  plaintiff  so  mak- 
ing ashes  at  the  special  request  of  said  E,  on  &c.,  at  &c., 
sold  the  said  E  all  the  ashes,  which  he,  the  pimntiff,  should 
use  in  the  way  of  his  business  aforesaid,  within  the  &»pace  of 
one  year  then  next  ensuing,  at  the  price  of  jQfl  a  cart  load, 
to  be  therefor  paid  by  the  said  E  to  the  plaintiff,  and  pro- 
mised the  said  E  to  deliver  him  the  said  ashes,  from  time  to 
time,  as  the  said  E  should  come  and  take  and  fetch  away 
the  same,  and  in  consideration  thereof,  the  said  E  promised 
the  plaintiff  to  come  and  take  and  fetch  away  the  said  ashes, 
from  time  to  time,  as  the  same  should  be  made,  and  to  pay 
the  said  price  for  the  same  to  the  plaintiff;  and  though  the 
plaintiff  daily,  during  said  year,  there  made,  in  his  said 
trade,  a  large  quantity,  to  wit,  one  cart  load  of  ashes,  of 
which  the  said  E  had  due  notice,  and  was  frequently,  duiinff 
that  year,  from  time  to  time,  and  at  the  end  thereof,  required 
by  the  plaintiff  to  come  and  take  and  fetch  away  the  said 
ashes ;  and  the  plaintiff  was  always  ready  to  deliver  all  the 
said  ashes,  from  time  to  time,  according  to  the  terms  afore- 
said ;  yet  the  said  E  did  not,  when  so  requested,  or  at  any 
other  time  hitherto,  accept,  fetch,  or  take  away  the  said 
ashes,  or  any  part  thereof,  [or  pay  the  plaintiff  for  the 
same,]  but  wholly  refused  and  refuses  so  to  do.  2  fVent. 
223.  Warren. 

Add  counts  for  goods  sold  and  delvoered  ;  goods  hargained  andsoldy 
hU  not  fetched  away. 

1 4.    Jlgainst  Carriers,  8fc. 

Consignor  v.  Carrier^for  negligence  in  the  carriage  of  goodsy  whereby 

they  were  lost. 

1st  Count. — On  a  promise  to  deliver  safely  at  C^  to  the  use  of  con- 
signee according  to  address. 

For  that,  on  &c.,  at  ^c,  in  consideration  that  the  plain- 
tiffs did  then  and  there  deliver  to  the  said  E,  at  his  special 
request,  a  parcel  of  goods  of  the  plaintiffs,  to  wit,  &c.,  a 
parcel  of  goods  containing  silk  ferrets  and  other  merchan- 
dise, of  great  value,  to  wit,  &c.,  directed  to  Messrs.  A  and 
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B,  of  &LC^  to  be  carried  and  conveyed  by  the  said  E,  from 
M  aforesaid,  to  the  city  of  C,  and  there,  to  wit,  at  C 
aforesaid,  to  be  safely  delivered  to  the  use  of  Messrs.  A  and 
B,  of  &c.,  and  had  then  and  there  paid  to  the  said  £,  fifty 
cents  as  a  reasonable  reward  for  his  care  and  trouble  in  that 
behalf,  the  said  £  promised  the  plaintiffs,  safely  and  secure- 
ly, to  take  care  of,  carry  and  convey  the  said  parcel  of  goods 
and  to  deliver  the  same  at  said  C  accordingly';  yet  the  said 
£  did  not  take  care  ol^  carry,  and  deliver  the  said  parcel  of 
goods,  in  manner  aforesaid,  but  hath  neglected  so  to  do, 
and  by  the  negligence  of  himself  and  his  servants,  lost  the 
same. 

2d  Count. — On  a  promise  to  carry  to  C,  and  forward  to  6,  according 

to  address. 

And  for  that,  on  &c.,  at  &c.,  in  consideration  that  the 
plaintiffs,  at  the  like  request  of  the  said  E,  had  delivered  to 
the  said  E,  a  certain  other  parcel  of  goods  of  the  plaintiffs, 
to  wit,  a  parcel  of  goods  containing  other  silk  ferrets  and 
merchandise,  of  great  value,  to  wit,  &c.,  directed  to  the 
said  Messrs.  A  and  B  in  G,  to  be  carried  and  conveyed  by 
the  said  £,  from  said  M  to  said  city  of  C,  and  from  thence 
to  be  forwarded  to  the  said  Messrs.  A  and  B,  at  G  aforesaid 
and  had  then  and  there  paid  the  said  £,  the  further  sum  of 
fifty  cents,  as  a  reasonable  reward  for  his  care  and  trouble 
in  this  behalf,  promised  the  plaintiffs  safely  and  securely  to 
take  care  of,  carry  and  convey  the  last  mentioned  parcel  of 
goods  and  forward  the  same  accordingly  ;  and  although  the 
said  last  mentioned  parcel  of  goods,  might  have  been  car- 
ried and  conveyed  to  said  C,  and  thence  forwarded  to  said 
G,  and  although  the  said  E  hath  been  often  requested  so  to 
do, yet  the  said  £  hath  not  yet  carried,  conveyed,  or  forward- 
ed the  same  in  manner  aforesaid ;  and  for  want  of  due  care, 
and  through  the  mere  neglect  of  the  said  £,  the  same  hath 
been  and  is  wholly  lost  to  the  plaintiffs. 

F&r  a  concise  view  of  the  law  of  Common  Carriers^  see  Law  Summa' 
ry^  p.  367. 

Note.  A  common  carrier  is  responsible  for  any  damage  which  hap- 
pens to  goods  entrusted  to  his  care,  except  where  it  hap))ens  from  the  act 
of  God  or  of  the  public  enemy. 

The  owner  of  a  hackney  coach  is  not  a  common  carrier,  for  this  pur- 
pose, and  is  not  liable  for  the  loss  of  goods,  unless  there  is  an  express 
agreement  Otherwise  of  the  owner  of  a  stage-coach.  The  reason  of 
the  diference  is,  that  the  haekney  coach  is  used  for  the  transportation 
of  paasengexB  only,  and  roQeives  no  hire  for  the  carriage  of  goods ;  but 


384  ASSUMPSIT. 

it  is  otherwise  of  a  stage-coach,  which  usually  carries  goods  as  well  as 
passengers  for  hire.     See2B.6i  P.  416,  419. 

Where  a  customer  kuows  that  goods  are  exposed  to  some  particular 
risk  and  omits  to  inform  the  carrier,  in  case  of  a  loss  thereby,  the  carrier 
is  not  answerable.     1  East,  604. 

Notwithstanding  a  special  acceptance,  limiting  the  responsibility  of 
carriers,  they  are  answerable  in  cases  of  gross  negligence.  2  Barn,  dc 
Aid.  356  ;  6  Mo.  469. 

With  regard  to  the  question,  l^  whom  the  action  should  be  brought  for 
the  loss  of  a  parcel,  the  rule  in  Comyns  on  Contracts  is  laid  down  to  be, 
**  where  the  consignor  is  to  pay  for  the  carriage  of  the  goods,  and  cannot 
charge  the  consignee  upon  the  delivery  to  the  carrier,  the  action  should 
be  brought  in  his  name ;  but  where  the  consignee  orders  the  goods  to  be 
sent  by  a  particular  carrier,  to  whom  they  are  delivered,  or  is  liable  in 
the  ordinary  course  of  trade  to  pay  for  them  upon  the  delivery  to  the 
carrier,  the  action  must  in  general  be  brought  in  the  name  of  the  con- 
signee." 

It  seems,  however,  when  goods  are  delivered  by  the  consignor  to  a 
carrier,  pointed  out  by  the  consignee,  the  property,  on  a  delivery  to  the 
carrier,  is  in  the  consignee,  and,  notwithstanding  the  consignor  paid  the 
carrier,  the  action  must  be  brought  in  the  consignee's  name.  1  L. 
Raym.  271 ;  8  T.  R.  330. 

A  carrier  may  be  sued  for  any  loss  or  damage  happening  to  goods  de- 
livered to  him,  either  in  Assumpsit  or  Case,  but  in  making  a  choice,  it 
will  be  well  to  recollect  that  Case  may  be  joined  with  a  count  in  trover, 
where  the  circumstances  will  warrant  it,  but  Assumpsit  cannot ;  and  that 
an  omission  of  any  of  the  joint  contractors ,  will  be  cause  of  abatement 
in  Assumpsit ;  but  an  omission  of  a  like  kind  in  Case,  generally,  will  not. 

Carrier  v.  Porter ^  for  negligently  losing  goods^  and  which  carrier  wa» 

obliged  to  pay  for, 

\st  Count.  —  On  promise  to  carry  safely. 

For  that,  on  &c.,  at  &c.,  in  consideration  that  the  plaintiff, 
at  the  special  request  of  the  said  E,  had  then  and  there 
caused  to  be  delivered  to  the  said  E,  divers  goods  and  chat- 
tels, to  wit,  &c.,  of  a  large  value,  to  wit,  &Co  to  be  by  the 
said  E,  safely  and  securely  carried  and  conveyed  from  a 
certain  place  at  M  aforesaid,  called  &c„  to  a  certain  other 
place  at  M  aforesaid,  called  &c.,  and  there,  to  wit,  at  the 
last  mentioned  place,  to  be  safely  and  securely  delivered  for 
the  plaintiff,  for  a  certain  reasonable  reward  to  be  therefor 
paid  by  the  plaintiffs  the  said  E  promised  the  plaintiff,  safely 
and  securely,  to  carry  and  convey  the  said  goods  and  chat- 
tels, from  the  said  place  called  ^c^  in  M  aforesaid,  to  the 
said  place  called  4*^.,  in  M  aforesaid,  and  there,  to  wit,  at 
the  last  mentioned  place,  safely  and  securely  to  deliver  the 
same  for  the  plaintiff;  yet  the  said  E  did  not  deliver,  nor 
hath  as  yet  delivered  the  said  goods  and  chattels,  or  any  part 
thereof,  at  the  said  place,  called  &pC^  or  ebewhere,  to  or  for 
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the  plaintiff,  but,  on  ihe  contrary,  afterwards,  to  wit,  on  &c., 
iit  &.C.,  so  negligently  behaved  in  carrying  and  conveying 
the  said  goods  and  chattels,  that  the  same«  for  want  ot  due 
care,  and  by  reason  of  (he  negligence  of  the  said  £,  were 
then  and  there  wholly  lost  to  the  plaintiff. 

2d  Count.  —  On  promise  to  keep  safely  and  deliver  on  request 

And  for  that,  on  &c.,  at  &c.,  in  consideration  that  (he 
plaintiff,  at  the  like  request  of  the  said  D,  had  then  and  there 
delivered,  and  caused  to  be  delivered  to  the  said  D,  certain 
other  goods  and  chattels,  to  wit,  &c.,  of  a  large  value,  to  wit, 
&c.,  to  be  by  the  said  D,  safely  kept  for  and  delivered  to 
the  plaintiff,  upon  request,  the  said  D  promised  the  plaintiff 
safely  to  keep  the  last  mentioned  goods  and  chattels,  and  to 
deliver  them  to  the  plaintiff  upon  request ;  and  although  the 
said  D  received  the  last  mentioned  goods  and  chattels,  on 
such  bailment  as  aforesaid,  and  was  afterwards,  to  wit,  on 
&c.,  at  &c.,  requested  to  deliver  the  same  to  the  plaintiff; 
yet  the  said  D  did  not  keep  the  same  safely,  and  so  deliver 
the  same  to  the  plaintiff,  when  so  requested  as  aforesaid,  nor 
hath  yet  delivered  the  same ;  but,  on  the  contrary,  took  so 
little  and  such  bad  care  thereof,  that  the  same  were  and 
are,  by  the  mere  negligence  of  the  said  D,  wholly  lost  to 
the  plaintiff.     2  Went.  234. 

Add  a  third  county  like  the  firsts  omitting  the  part  in  italics. 

If  a  carrier  trusts  the  goods  with  his  porter,  (as  in  this  case,)  and  th& 
porter  loses  them,  the  carrier  may  maintain  an  action  against  the  porter,, 
for  he  has  a  special  property  in  the  goods ;  and  a  declaration  like  the 
above  would  be  good,  even  though  the  carrier  had  not  paid  over  for  the> 
loss ;  for  the  porter  would  never  be  admitted  to  show  that  the  goods  were 
only  bailed  to  the  carrier,  in  order  to  discharge  himself.  See  an  opinion^ 
2  Went.  237  ;  and  1  Bac.  237 ;  1  Roll.  Abridg.  607.     (MSS.) 

Against  the  proprietor  of  a  stage-coach^  for  not  carrying  plaintiff  the- 

fohole  of  his  journey. 

For  that  the  said  D,  [defendant]  on  &c.,  at  &c.,  was  pro- 
prietor and  owner  of  a  certain  common  coach  or  carriage,, 
going  and  passing  from  B  to  N,  and  so  back  from  N  to  B,. 
for  the  carriage  and  conveyance  of  passengers ;  and  in  con-^ 
sideration  that  the  plaintiff,  at  the  special  request  of  the  said 
D,  would  then  and  there  take  and  engage  one  place  in  said 
coach  or  carriage,  for  the  plaintiff  to  be  conveyed  as  a  pas* 
senger  therein  from  said  N  to  said  B,  for  a  reasonable  fare 
to  be  paid  therefor  by  the  plaintiff  to  the  said  D,  then  and 
there  promised  the  plaintiff  to  carry  and  convey  him  in  said 

34 
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coach  or  carriage  from  said  N  to  said  B.  And  the  plaintiff 
avers,  that,  giving  credit  to  the  said  promise  of  the  said  D, 
he  then  and  there  did  take  and  engage  one  place  in  the  said 
coach  or  carriage,  for  him,  the  plaintiff,  to  be  carried  and 
conveyed  from  said  N  to  said  B,  as  aforesaid,  and  that  the 
said  D,  in  part  performance  of  his  said  promise,  did,  on  &c., 
convey  the  plaintiff  from  said  N,  part  of  the  way  to  said  B, 
viz.  to  S ;  yet  the  said  D,  though  requested,  would  not  car- 
ry the  plaintiff  any  farther  on  said  journey  to  said  B,  but 
wholly  neglected  and  refused  so  to  do ;  whereby  the  plain- 
tiff was  put  to  great  charges  to  complete  his  journey  to 
saidB,  &c.    See  3  tVenl.  240. 

By  bailee  against  carrier^  far  negligence  in  transportation  oj  goods 

whereby  they  were  lost. 

For  that  the  plaintiff,  on  4rc.,  at  &c.,  had  received  a  cer- 
tain parcel  of  goods,  of  the  value  of  $100,  to  be  by  him 
transported  from  N  to  B,  and  there  safely  delivered  to  one 
C,  and  had  in  fact  carried  the  said  parcel  from  said  N  to  S ; 
and  alterwards,  on  &c.,  at  said  S,  the  plaintiff,  at  the  spe- 
cial request  of  the  said  £,  delivered  the  said  parcel  to  him 
to  be  safely  conveyed  by  the  said  E,  from  thence  to  said  B, 
and  there  safely  delivered  to  the  said  G,  for  a  certain  reward 
to  be  paid  to  the  said  E  therefor,  by  the  plaintiff;  where- 
upon, in  consideration  of  the  premises,  the  said  £,  at  the 
last  mentioned  time  and  place,  promised  the  plaintiff  safely 
to  convey  the  said  parcel  from  said  S  to  said  B,  and  there 
to  deliver  the  same  safely  to  the  said  C.  Now  the  plaintiff 
says,  that  though  the  said  E  had  received  the  said  parcel  for 
the  purpose  aforesaid,  yet  not  minding  his  promise  aforesaid, 
he  did  not  safely  convey  the  said  parcel  from  S  aforesaid  to 
B  aforesaid,  and  there  safely  deliver  the  same  to,  or  to  the 
use  of,  the  said  C ;  but  on  the  contrary,  so  negligently  be- 
haved, and  carelessly  conducted  in  the  premises,  that  the 
said  parcel  was,  by  the  negligence  and  want  of  care  of  the 
said  E,  totally  lost ;  whereby  the  plaintiff  was  obliged  to  pay 
the  value  of  said  parcel,  and  divers  other  expenses  incurred 
in  consequence  thereof.    See  3  Went  246. 

Add  a  county  in  consideration  that  the  plaintiff  had  delivered  a  par^ 
eel  to  the  defendant^  to  be  carried^  Sfc. ;  and  also  a  count  for  not  deliv' 
ering  in  a  reasonable  time  the  goods  of  plaintiff  bailed  to  defendant. 

Against  proprietor  of  a  stage-coach^  by  passenger^  for  loss  of  luggage. 

For  that  the  said  D,  [deft.]  on  &c.,  at  &a,  was  the  own- 
er and  proprietor  of  a  certain  stage-coacb»  for  the  carriage 
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and  conveyance  of  passengers,  with  their  reasonable  lug- 
gage, from  said  S  to  B,  for  a  certain  reasonable  reward  and 
hire  to  be  pafd  iherefor ;  and  then  and  there,  in  considera- 
tion that  the  plaintiff  had,  at  the  special  request  of  the  said 
D,  taken  a  place  in  said  coach  as  a  passenger  from  said  S 
to  said  B,  and  promised  to  pay  therefor  at  the  accustomed 
rate  and  price,  and  had  then  and  there  delivered  to  the  said 
D,  a  certain  box  of  the  plaintiff,  containing  goods  and 
clothes,  of  the  value  of  4rc.,  which  the  plaintiff  avers  was 
bis  reasonable  luggage,  as  such  passenger  a3  aforesaid, 
promised  the  plaintiff  safely  to  convey  him  from  said  S 
to  said  B,  and  at  said  B  safely  to  deliver  him  the  said 
trunk  and  its  contents.  And  the  plaintiff  says,  that  though 
the  said  D  so  received  the  said  luggage,  and  alterwards, 
on  &a,  conveyed  the  plaintiff  from  said  S  to  said  B ;  yeC 
though  requested  in  a  reasonable  time  afterwards,  viz^ 
on  &c.,  at  &c.,  the  said  D  never  delivered  the  said  trunk 
and  its  contents  to  the  plaintiff  at  said  B,  but  so  negligently 
carried  the  said  trunk  and  its  contents,  and  took  so  little 
care  thereof,  that  the  same  was  totally  destroyed  and  lost 
by  the  negligence  of  the  said  D.    See  3  Went.  254. 

Add  a  count  far  goods  delivered  to  carrier  for  reasonahh  reward. 

Against  a  water  carrier^  for  negligently  carrying  goods  whereby  they 

were  spoiled. 

For  that  the  said  D,  [defendant,]  on  &c.,  at  &c.,  in  consid- 
eration that  the  plaintiff  had,  at  the  special  request  of  the  said 
D,  delivered  to  him  two  hundred  bushels  of  com,  of  the  val- 
ue of  1^100,  to  be  safely  conveyed  by  the  said  D,  for  a  cer- 
tain hire,  from  said  S  to  B,  on  board  a  certain  barge  belong- 
ing to  said  D,  then  lying  at  said  S,  then  and  there  promised 
the  plaintiff  safely  to  convey  the  same  from  said  S  to  said 
B,  and  there,  at  said  B,  to  deliver  the  same  to  the  plaintiff 
within  a  reasonable  time ;  yet  the  said  D,  not  minding  his 
promise  aforesaid,  though  a  reasonable  time  has  long  dnce 
elapsed,  since  the  delivery  aforesaid  of  the  said  corn  to  the 

said  D,  for   the   purpose   aforesaid,   viz. days,  and 

though  afterwards,  on  &c.,  at  &c.,  requested  thereto,  hath 
never  safely  carried  and  delivered  the  said  com  to  the  plain- 
tiff at  said  B,  but  hath  wholly  neglected  so  to  do ;  and,  on 
the  contrary,  hath  so  carelessly  conducted  himself  in  the 
premises,  that  by  his  negligence  and  default,  the  said  corn 
has  been  wetted,  and  thereby  wholly  destroyed.  See  3 
Went.  260. 
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Against  water  carrier  far  not  delioering  geods* 

For  that  the  said  D,  [derendant,]  at  &c.|  on  &c.,  was  a  com- 
mon carrier,  for  a  certain  hire  and  reward,  of  goods,  wares, 
merchandises  and  moneys,  from  said  F  to  B,  in  the  county 
of  S,  and  from  thence  to  said  F ;  and  on  the  same  day,  at 
said  F,  received  of  the  plaintiff  one  sum  of  $100,  to  be  car- 
ried from  said  F  to  said  B,  and  there  delivered  to  T  R, 
Esq.»  dangers  of  the  seas  excepted ;  and  the  said  plaintiff 
then  and  there  promised  the  said  D,  to  pay  him  as  much 
money  for  carrying  the  same,  as  he  reasonably  deserved 
therefor,  on  demand ;  by  reason  of  all  which,  and  by  the 
law  and  custom  of  the  land,  the  said  D  became  and  was 
obliged  to  carry  said  money  safely  and  deliver  the  same  to 
the  said  T  R,  dangers  of  the  seas  only  excepted,  as  afore* 
said,  and  in  consideration  thereof,  then  and  there  promised 
the  plaintiff  to  do  it  accordingly ;  yet  the  said  D  hath  never 
carried  and  delivered  the  same  money  to  the  said  T  R, 
though  a  reasonable  time  hath  therefor  elapsed,  and  though 
on  &c.,  at  &c.,  requested  thereto ;  nor  hath  the  said  D  re- 
delivered the  same  to  the  plaintiff,  though  alike  requested, 
but  wholly  neglects  and  refuses  so  to  do. 

For  not  deliveritig  money  to  a  third  person^  according  to  promise. 

For  that  the  said  D  [defendant]  on  &c.,  at  &c.,  in  con- 
sideration that  the  plaintiff  had  then  and  there  delivered  him 
)^0,  promised  the  plaintiff  to  dehver  the  same,  on  the  same 
day,  to  one  C  at  B  ;  yet  the  said  D,  not  minding  his  said 
promise,  did  not  deliver  the  same  money  on  the  same  day 
to  the  said  C,  but  neglected  and  still  wholly  neglects  so  to 
Jo ;  whereby  the  plaintiff  has  been  impleaded  in  an  action 
for  the  same  by  the  said  C,  and  put  to  great  charges^  viz. 
the  sum  of  $S0 ;  all  which  is  to  the  damage,  Slc. 

m 

15.  For  not  accounting  for  goods,  Sfc.  ;  in  nature  of  Ac- 
count.    {Set  under  Account,  ante.'] 

For  not  accounting  for  proceeds  offish  delivered  to  he  transported  and 

sold. 

For  that  the  said  D,  having  received  of  the  plaintiffs 


quintals  of  fish,  of  the  value  of  &c.,  for  his  reasonable  al- 
lowance, to  be  transported  from  &c.,  to  &c.,  the  dangers  of 
the  seas  excepted,  and  there  to  dispose  thereof  to  the  plain- 
tiffs' best  advantage,  and  thereof  to  render  to  them  his  rea- 
sonable account  on  demand,  in  consideration  thereof,  then 
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and  there  prondsed  the  piainliflb  to  transport,  dispose  of, 
and  render  his  reasonable  account  of  said  fish,  as  aforesaid ; 
and  the  plaintffTs  say  that  the  said  D  transported  said  fish 
to  4rc.,  accordinglj,  and  sold  it  to  great  profit  there  at  said 

&^- ;  yet  4rc.  W.^  Pywchon. 

Against  surviving  hailiffj  for  not  rendering  an  aecount  of  merchandise 

deiioered  to  be  disposed  ofy  i^c. 

For  thaft  the  said  £  and  one  B,  who  is  since  deceased, 
and  whom  the  said  E  survived,  at  &c.,  from  &c.,  to  &c., 
were  the  plaiu  tiff's  bailiffs,  of  the  articles,  goods,  and  mer- 
chandises [mentioned  in  the  annexed  schedule]  of  the 
value  of  &c.,  to  dispose  thereof  to  the  plaintiff's  best  ad* 
vantage,  and  thereof  to  render  the  plaintiff  their  reasonable 
account  on  demand,  and  in  consideration  of  the  premises, 
the  said  £  and  B,  then  and  there,  in  the  lifetime  of  the  said 
B,  promised  the  plaintiff  to  do  the  same  accordingly ;  yet, 
though  requested,  the  said  £  and  B,  in  the  lifetime  of  said 
B,  never  rendered  their  reasonable  account,  as  aforesaid,  to 
the  plaintiff,  nor  hath  the  said  £,  since  the  death  of  said 
B,  though  requested,  rendered  any  reasonable  account  as 
aforesaid,  but  they,  and  each  of  them,  neglected,  and  the 
said  £  still  refuses  so  to  do. 

For  not  rendering  an  acconnt  of  goods  delivered,  to  he  sold  for 

jdatntijf"*s  best  advantage,  ifc. 

For  that  the  said  D,  at  Cadiz,  viz.  at  &c.,  on  &c.,  re- 
ceived of  !he  plaintiff, quintals  of  fish,  of  the  value  of 

&c.,  for  his  reasonable  allowance,  to  sell  and  dispose  of  the 
same  for  the  plaintiff's  best  advantage,  and  to  make  his  re- 
mittance of  the  nett  proceeds  of  the  sale,  after  deducting 
the  freight  in  the  following^  manner,  viz.  to  purchase  and 
bring  home,  twenty  boxes  of  lemons,  &c.,  and  to  remit  the 
remainder  of  the  same  nett  proceeds,  before  he,  the  said  D, 
left  the  port,  to  Messrs.  K  and  P  of  &c.,  on  the  plaintiff's 
account,  and  to  render  the  plaintiff  his  reasonable  account 
thereof;  in  consideration  whereof,  the  said  D,  then  and 
there  promised  the  plaintiff  to  dispose  of  said  goods,  make 
the  remittances,  and  render  his  account  as  aforesaid ;  yet, 
&c.  Pratt. 

For  not  accounting  with  plaintiff  for  the  profits  of  a  sum  of  money,  re- 
eeived  by  defendant,  to  be  improved  for  the  use  of  the  plaintiff  and 
his  sister,  deceased  since.    Against  executor  of  promisor. 

For  that  the  said  A,  in  his  lifetime,  viz.  on  &c.,  at  &c., 
received  $ — ,  which  bebnged  to  the  plaintiff  and  his  sister 
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E,  since  deceased  [and  the  plaintiff  and  the  said  E,  were 
then  the  only  children  and  heirs  of  one  P,  then  lately  de* 
ceased]  to  use  and  improve  the  same  sum,  for  the  benefit 
of  the  plaintiff  and  the  said  £ ;  and  the  said  A,  then  and 
there,  in  consideration  thereof,  promised  the  plaintiff  und 
the  said  £,  then  livingi  to  lay  out  and  improve  the  same 
sum  to  their  best  profit  and  advantage  and  to  render  them 
his  reasonable  account  thereof  on  demand.  Now  the  plain- 
tiff avers,  that  the  said  A  laid  out  the  same  sum  to  great 
advantage,  and  made  a  large  profit  therewith ;  yet  though 
often  requested  he  never  rendered  to  the  plaintiff  and  to 
the  said  E,  in  her  lifetime,  or  to  either  of  them,  an  account 
of  the  said  sum,  or  the  profits  thereof;  and  the  plaintiff  fur- 
ther avers,  that  the  said  E  died  before  the  said  A,  and  that 
this  action  accrued  to  the  plaintiff  as  surviving  promisee,  as 
aforesaid,  yet  neither  the  said  A,  in  his  lifetime,  though  re- 

a  nested,  nor  the  said  D,  his  executor,  as  aforessud,  ever  ren- 
ered  the  plaintiff  any  account  of  the  said  sum,  or  the 
profits  thereof,  but  the  said  D  wholly  refuses  so  to  do. 

For  not  accounting  unth  plaintiff  for  his  share  offish  received  by  de- 
fendant  to  matey  cure^  and  sell  for  him^  4"^. 

For  that  the  plaintiff,  with  the  rest  of  the  fishing  crew  of 
the  schooner  &c.,  at  sundry  times,  between  Sfc,  at  ^Tc, 

delivered  to  the  said  D quintals  of  fish,  of  the  value 

of  &c.,  caught  in  said  schooner  during  that  time,  to  make, 
cure,  and  sell,  for  his  reasonable  allowance,  to  the  best  ad- 
vantage of  the  plaintiff,  and  the  rest  of  the  crew,  and  there- 
of to  render  to  them  his,  the  said  D's,  reasonable  account  of 
their  several  parts  of  the  said  fish  ;  now  the  plaintiff  avers, 
that  he  is  entitled  to  Sfc^  parts  of  the  said  fish,  of  which 
the  said  D,  on  &c.,  at  4rc.,  had  notice,  and,  in  considera- 
tion thereof,  then  and  there  promised  the  plaintiff  to  ac- 
count with  him  therefor  on  demand ;  yet,  &c. 

For  not  aeeounting  toiih  plaintiff  for  the  share  offsh  belonging  to  his 

minor  son. 

For  that  the  plaintiff,  at  the  request  of  the  said  D,  on  &c., 
at  &c.,  sent  his,  the  plaintiff's,  son  and  servant  C  a  fishing 
voyage,  in  the  said  D's  schooner  &c.,  and  the  said  C  con- 
tinued in  the  service  until  &c.,  and  caught  &c.  codfish  of 
the  v.ilue  of  &c.,  which,  with  the  rest  of  the  fare,  were 
thereafterwards,  on  &c.,  delivered*  to  the  said  D,  as  shore- 
man, and  the  said  D,  in  consideration  thereof,  then  and  there 
promised  the  plaintiff  to  render  him  his  reasonable  account 
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of  the  fish  caught  by  the  sud  C  as  a  cuttttlman ;  yet  the 
said  D,  &UU  J..  Read. 

For  not  transporting  and  delivering  goodsy  laden  on  hoard  a  vessel^  of 

which  defendants  were  owners. 

For  that  the  said  plain tifT,  at  B,  to  wit,  at  said  N,  on  &c., 
loaded  in  and  upon  their  schooner  called  &C.9  the  several 
goods  and  merchandises,  as  by  the  schedule  hereunto  annex* 
ed,  to  the  value  of  &c.,  in  good  order  and  well  conditioned, 
to  carry  from  the  said  port  of  B,  to  the  island  of  B,  in  the 
W.  L ;  the  said  plaintiff  to  pay  the  said  D,  £,  F,  G,  H,  and 
I,  the  sum  of  ^c,  for  the  freight  of  said  goods  and  merchan* 
discs,  in  consideration  of  all  which,  the  said  D,  E,  F,  G,  H, 
and  I,  then  and  there  assumed  upon  themselves,  and  pro- 
mised the  plaintiff  to  transport  and  deliver  the  said  goods 
and  merchandises  to  the  said  plaintiff  or  his  assigns  at  said 
B,  in  like  good  order  and  well  conditioned,  the  dangers  of 
the  sea  only  excepted.  Now  the  plaintiff  avers,  that  he 
hath  been  always  ready  at  said  B  to  receive  said  goods  and 
merchandises,  and  to  pay  the  freight  thereof.  Nevertheless, 
the  said  D,  E,  F,  G,  H,  and  I,  though  no  dangers  of  the 
seas  prevented,  have  never  transported  and  delivered  the 
said  goods  and  merchandises  to  the  plaintiff  or  his  assigns, 
nor  hath  either  of  them  transported  and  delivered  the  same, 
but  they  neglect  so  to  do.    Arlhur  v.  Cole^  Essex^  1790. 

T.  Bradbury. 

For  not  paying  over  to  the  plaintiff  the  proceeds  of  an  adventure^  deliV" 

ered  to  the  defendant  on  half  profit. 

For  that  whereas  the  said  E  received  of  the  plaintiff,  eight 
maple  desks,  of  the  value  of  Slc,  to  carry  to  the  W.  I.  up- 
on the  account  and  risk  of  the  plaintiff,  and  the  said  E,  by 
his  note  under  his  hand,  then  and  there  promised  to  pay  the 
plaintiff  on  his  return  from  the  W.  I.,  home  to  S  aforesaid, 
tb^  prime  cost  of  the  said  desks,  which  the  plaintiff  avers  to 
be  &c.,  with  one  half  of  the  profits  he  should  make  of  the 
same ;  now  the  plaindff  says,  that  the  said  E  afterwards 
arrived  safe  at  the  W.  I.,  and  there  sold  the  same  desks  for 
twelve  and  a  half  pistoles,  being  of  the  value  of  &c.,  and 
has  since,  to  wit,  afterwards  on  &c.,  returned  home  to  S 
aforesaid,  whereupon,  according  to  his  promise  atoresaid,  he 
ought  to  have  paid  the  plaintiff  &c.,  the  prime  cost  of  the 
said  desks,  and  half  the  profits  made  thereof;  yet,  though 
requested,  he  hath  never  paid  the  same^  but  refuses. 
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For  not  aeeoumting  for  ike  proceeds  of  an  adventure. 

First  Count.  For  that  whereas  the  plaintiffs  at  5rc., 
on  &c.y  had  delivered  and  caused  to  be  delivered  to  the  said 
C,  twenty  pieces  of  Russia  sheeting,  of  the  value  of  &c., 
on  board  the  brig  &c.,  whereof  the  said  C,  then  was  and  now 
is  master,  to  be  disposed  of  by  the  said  C,  for  the  plaintiffs 
at  &c.,  or  any  other  port  in  &c.,  to  which  the  said  C  should 
go  upon  his  then  intended  voyage  in  said  brig,  at  and  (or  the 
best  price  and  value  that  the  said  C  could  obtain  for  the 
same  and  for  him  to  invest  or  lay  out  the  proceeds  thereof, 
in  such  articles  or  merchandise  there,  as  he  should  judge 
advantageous  for  the  interest  of  the  plaintiffs,  and  to  account 
for  and  deliver  the  same  to  the  plaintiffs ;  in  consideration 
whereof  the  said  C  then  and  there  promised  the  plaintiffs, 
that  he  would  dispose  of  the  said  twenty  pieces  of  Rus- 
sia sheeting  for  the  plaintiffs,  at  &c.,  or  any  other  port  in 
&c.,  to  which  he,  the  said  C,  should  go,  in  his  then  intended 
voyage  in  said  brig,  at  and  for  the  best  price  or  value, 
that  he,  the  said  C,  could  obtain  tor  the  same,  and  that  he 
would  lay  out  and  invest  the  proceeds  thereof,  in  such  ar- 
ticles or  merchandise  there  as  he  should  judge  most  ad- 
vantageous for  the  interest  of  the  plaintiffs,  and  that  he 
would  account  for  and  deliver  such  articles  and  merchan- 
dises to  the  plaintiffs  on  demand.  And  the  plaintiffs  aver, 
that  the  said  C  did  go  with  the  said  brig  upon  said  voyage 
to  &c.,  and  did  carry  all  the  said  sheeting  therein,  and  did 
at  that  place  sell  and  dispose  of  the  same,  at  and  for  the 
price  of  4*c.,  and  that  the  duties  and  customary  commis- 
sions paid  the  merchant  there  being  deducted  from  that 
sum,  the  proceeds  of  said  sheeting  there  amounted  to  &c.; 
and  further,  that  the  said  C  did  there,  on  &c.,  lay  out  and 
invest  the  said  proceeds  of  said  sheeting,  in  the  articles  fol- 
lowing, viz.  &c. ;  yet  the  said  C  though  often  requested, 
hath  not  accounted  lor,  paid  or  delivered  the  said  &c.  [the 
merchandise]  to  the  plaintiffs,  or  either  of  them,  but  wholly 
neglects  and  refuses  st)  to  do. 

Setcond  Count.  And  for  that  whereas,  at  &c.,  on  &c., 
the  plaintiffs  had  delivered  to  the  said  £,  other  twenty  pieces 
of  Russia  sheeting,  but  of  the  same  value,  as  their  adven- 
ture, on  board  the  brig  &c.,  whereof  the  said  E  then  was, 
and  now  is  master,  for  him  to  sell  and  dispose  of,  for  the  best 
price  or  value  that  could  be  obtained  therefor,  and  to  ac- 
count therefor  to  the  plaintiffs  on  demand ;  in  consideration 
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whereof,  the  said  E  then  and  there  promised  the  plaintiffsi 
he  would  sell  and  dispose  of  the  same  sheeting  last  men- 
tioned, at  and  for  the  best  price  and  value,  which  could  be 
obtained  therefor ;  and  that  he  would  account  for  the  said 
last  mentioned  sheeting,  and  pay  the  proceeds  thereof  to  the 
plaintiffs,  on  demand  And  the  plaintiffs  aver,  that  after* 
wards,  on  &c«,  at  &c.,  viz.  at  £lc.,  the  said  E  did  sell  and 
dispose  of  the  said  last  mentioned  sheeting  for  the  price  of 
&c ;  yet  the  said  E,  though  often  requested,  hath  not  paid 
and  accounted  therefor  to  the  plaintiffs,  or  to  either  of  tbem, 
or  for  the  said  adventure,  according  to  his  promise;  but 
hath  wholly  neglected  and  still  neglects  so  to  do. 

Third  Count.  And  for  that  whereas,  at  &a,  on  &c., 
the  plaintiffs  had  delivered  to  the  said  D  other  twenty  pieces 
of  Russia  sheeting,  of  the  value  of  &c.,  as  their  adventure 
on  board  the  brig  &c.,  whereof  the  said  D  then  was  and 
now  is  master,  for  him  to  account  therefor  to  the  plaintiffs 
on  demand ;  in  consideration  whereof,  then  and  tbere^  the 
said  D,  by  his  note  or  memorandum  in  writings  of  that  date, 
by  him  signed,  promised  the  plaintiffs,  that  he  would  ac- 
count to  them  for  the  said  other  sheeting  last  mentioned,  on 
demand ;  yet  the  said  D,  though  requested,  hath  never  ac- 
counted for  the  said  last  mentioned  sheeting,  but  wholly 
neglects  so  to  do.  [Jdd  the  money  counts.]  Morris  v. 
Bust,  JVor.  T.  1801,  Essex.  S.  Putwam. 

Oumers  ogatMt  master  of  ship j  far  neglect  in  disposing  of  their  cargo, 
and  refusing  to  account^  and  waste  and  embezzlement,  ^c. 

For  that  the  said  T,  on  &c.,  at  &c,,  in  consideration  that 
the  plaintiffs  had,  then  and  there,  at  his  request,  made  and 
appointed  him  master  of  their  ship,  called  £lc.,  then  lying  in 
the  port  of  &c.,  bound  and  ready  to  sail  from  thence  to 
some  one  of  the  French  islands  in  the  W.  I.  and  back  again, 
laden  with  the  articles  and  cargo  mentioned  in  the  schedule 
hereto  annexed,  the  same  being  the  property  of  the  plain- 
tiffs, and  of  the  price  of  &c.,  to  be  sold  and  disposed  of  by 
the  said  T  in  the  W.  L,  for  the  plaJntiffs'  best  advantage, 
and  the  net  proceeds  thereof  to  be  laid  out  for  the  plain- 
tiffs, as  hereafter  mentioned  ;  and  for  the  further  considera- 
tion of  the  monthly  wages  of  &c.,  paid  and  secured  to  be 
paid  to  the  s»d  T,  at  his  request,  for  every  month,  which 
should  be  spent  in  performing  and  completing  said  voyage, 
and  for  the  further  consideration  of  five  per  cent,  commis- 
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sions  on  the  sales  of  all  the  outward  bound  cargo  aforesaid, 
and  two  and  a  half  per  cent,  commissions  on  the  net  pro- 
ceeds of  said  cargo,  to  be  received  by  said  T  out  of  the 
said  cargo,  and  for  the  further  consideration  of  the  license 
and  privilege,  the  plaintiffs  then  and  there  granted  the  said 
T,  at  his  request,  of  bringing  home  from  the  W.  I.  to  said 
&c.,  in  said  ship  one  thousand  six  hundred  gallons,  lor  bis 
own  use,  free  from  freight,  he,  the  said  T,  for  the  considera- 
tion, aforesaid,  then  and  there  promised  the  plaintiffs  that 
he  would  embrace  the  first  good  wind,  and  put  to  sea  in 
said  ship,  and  proceed  to  some  one  of  the  French  islands 
in  the  W.  L,  and  there  dispose  of  the  said  cargo,  in  the  best 
manner  he  possibly  could,  for  the  advantage  and  profit  of 
the  plaintiffs,  without  making  any  bad  debts  in  the  disposal 
of  the  same,  and  that  with  the  net  proceeds  of  said  cargo, 
he  would  purchase  for  the  plaintiffs  as  much  molasses  as 
would  fill  said  ship's  hold,  and  would  lay  out  the  remainder 
of  said  net  proceeds,  after  said  molasses  should  be  purchas* 
ed  as  aforesaid,  in  one  hogshead  of  good  brown  sugar,  one 
thousand  pounds  of  cocoa,  if  cocoa  should  be  about  the  same 
.price  with  coffee,  and  the  residue  thereof  in  good  coffee, 
for  the  plaintiffs ;  that  he  would  then  proceed  back  in  said 
ship,  with  the  cargo  purchased  as  aforesaid,  to  said  &c.,  and 
there  deliver  the  same  to  the  plaintiffs,  or  their  order,  with 
a  regular  account  of  his  proceedings  touching  the  same, 
and  that  he  would  make  the  best  despatch  in  performing 
said  voyage,  and  that  he  would  abridge  every  unnecessary 
expense  in  the  same.  Now  the  plaintiffs  aver,  that  the  said 
T  proceeded  on  said  voyage,  in  said  ship,  with  said  cargo 
on  board,  and  arrived  safe  therewith,  at  &c.,  a  French  island 
in  the  W.  L,  and  that  he  might  there,  to  wit,  at  said  &c., 
have  disposed  of  his  said  outward  bound  cargo  to  such  ad- 
vantage for  the  plaintiffs,  that  with  the  net  proceeds  there- 
of he  might  well  have  purchased  for  the  plaintiffs  said 
ship's  hold  full  of  molasses,  and  also  said  sugar,  cocoa,  and 
a  large  quantity,  to  wit,  twenty  thousand  pounds  of  coffee ; 
yet  the  said  T,  in  no  wise  regarding  his  promises  aforesaid, 
but  contriving  to  injure  and  defraud  the  plaintiffs,  neglected 
and  refused  to  lay  out  and  dispose  of  his  said  cargo  to  the 
plaintiffs'  best  advantage,' and  also  to  purchase  said  molasses 
&c.,  and  was  extravagant  and  unreasonable  in  his  expenses 
and  charges,  and  neglected  and  still  neglects,  to  wit,  at 
&c.,  to  exhibit  to  the  plaintiffs  an  account  of  his  proceed-* 
ings  in  said  voyage,  but  hath  wasted  and  embezzled  the 
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said  cargo,  to  wit,  at  &c,,  and  hath  not  in  any  wise  per* 
formed  bis  promises  aforesaid,  &lc.  T.  Parsohs. 

Owner  v.  Master ;  for  not  delivering  cargd  to  consignee^  SfCy  and  not 

accounting. 

For  that  whereas  the  said  T,  at  &c.,  from  &c.,  to  &c., 
was  the  plaintiffs'  master  of  their  ship  F,  in  her  to  proceed 
from  &c.,  to  &c.,  in  the  Island  of  St.  Domingo,  in  the  W, 
L,  and  from  thence  back  to  &c, ;  and  whereas  the  said  T, 
during  that  time,  was  the  bailiff  of  said  ship's  cargo,  con* 
sisting  of  certain  goods,  wares,  and  merchandise,  a  schedule 
whereof  is  hereto  annexed,  of  the  value  of  &c.,  to  trans- 
port the  same  to  said  &c.,  in  said  ship,  and  there  deliver 
the  same  to  one  H,  to  dispose  of  to  the  best  advantage  for 
the  plaintiffs,  and  the  net  proceeds  of  the  same  to  receive 
from  said  H,  and  therewith  to  purchase  as  much  good  mer- 
chantable molasses,  as  would  load  the  said  ship  as  deep  as 
he  might  think  prudent ;  and  the  residue  of  the  said  net 
proceeds  to  lay  out  in  the  purchase  of  good  cotton,  coffee, 
or  such  articles  as  would  yield  the  plaintiffs  the  best  profit 
in  said  P ;  and  with  the  same  to  proceed  to  &c*,  unless  the 
plaintiffs  should  order  him  elsewhere ;  he,  the  said  T,  at 
4*c.,  on  &c.,  in  consideration  of  the  premises,  and  of  the 
plaintiffs'  allowing  him  the  privilege  of  his  adventure,  then 
on  board  said  ship,  and  of  transporting  in  said  ship  to  &c., 
one  thousand  two  hundred  gallons  of  molasses,  freight  free, 
and  for  the  further  consideration  of  the  plaintiffs'  agreeing 
to  give  him  $ — ,  by  the  month,  as  wages,  and  six  per  cent* 
commissions  on  the  sale  of  his  outward  bound  cargo,  be- 
ing the  articles  aforesaid  contained  in  said  schedule,  and 
two  and  a  half  per  cent,  commissions  on  what  he  should 
purchase  for  the  plaintiffs  for  his  homeward  bound  cargo^ 
promised  the  plaintiffs,  that  he  would  proceed  in  said  ship  in 
said  voyage  with  said  cargo,  and  that,  upon  his  arrival  at 
&c.,  he  would  deliver  the  said  cargo  to  said  H,  to  be  dis- 
posed of  to  the  plaintiffs'  best  profit,  and  would  lay  out  as 
much  of  the  net  proceeds  thereof,  as  would  purchase  as 
much  molasses  as  aforesaid,  and  the  residue  thereof  he  would 
lay  out  in  good  cotton,  coffee,  or  such  articles  as  would 
yield  the  best  profit  for  the  plaintiffs  as  aforesaid,  and  with  the 
same  would  proceed  in  said  ship  to  &c.,  unless  elsewhere 
ordered  by  the  plaintiffs,  and  would  render  his  reasonable 
account  of  the  said  cargo,  and  of  the  net  proceeds  thereof, 
to  the  plaintiffs  upon  demand.    Now  the  plaintiffs  aver,  that 
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akhough  the  said  T  did  proceed  in  said  ship  with  said  cargOt 
and  with  the  same  did  arrive  at  &c,  and  atterwards  arrived 
in  said  ship,  at  £lc.  ;  yet  the  said  T,  not  regarding  his  pro- 
mise aforesaid,  but  intending  to  injure  and  defraud  the 
plaintiffs,  did  not  ever  deliver  said  cargo  to  said  H,  to  be  dis- 
posed of  to  the  plaintiffs'  best  profit ;  nor  did  the  said  T  ever 
kty  out  the  net  proceeds  of  said  voyage  in  molasses,  cotton, 
coffee,  or  such  articles  as  would  yield  the  plaintiffs  the  best 
profit  as  aforesaid;  nor  hath  the  said  T  ever  rendered  to 
the  plaintiffs  his  reasonable  account  of  the  said  cargo,  or  of 
the  net  proceeds  thereof,  though  requested,  to  wit,  at  &c., 
on  &c.,  and  at  divers  other  times  there  since ;  all  which 
neglects  and  breaches  of  his,  the  said  T's,  promise,  are  to 
the  damage  &c.    Stevenson  v.  Coffin,  Essex^  1781. 

T.  Parsons. 

Owner  t.  Master ^  for  neglecting  to  lay  out  proceeds  of  cargo^  neglect'- 

ing  to  account^  ij^c. 

First  Count.  For  that  the  said  T,  at  &c.,  on  &c.,  in 
consideration  that  the  plaintiffs  had  then  and  there,  at  the 
request  of  said  T,  appointed  him  master  of  their  ship,  named 
&c.,  then  lying  in  the  harbor  of  said  S,  bound  on  a  voyage 
to  foreign  parts  beyond  seas,  and  back,  laden  with  the  arti- 
cles mentioned  in  the  first  schedule  hereto  annexed,  which 
said  articles  are  of  the  value  of  8fc. ;  and  in  consideration 
of  the  sum  of  five  per  cent,  commissions  on  the  sales  of 
the  said  outward  bound  cargo,  and  two  and  a  half  per  cent, 
commissions  on  the  net  proceeds  of  said  cargo,  to  be  re- 
ceived by  him  out  of  the  proceeds  of  said  cargo ;  and  in 
consideration  of  .five  per  cent,  commissions  on  the  freight 
of  such  goods  and  merchandises  as  he  should  take  on  board 
at  the  island  of  O,  in  the  W.  L,  to  transport  to  £ ;  and 
in  consideration  of  the  license  and  privilege  of  bringing  so 
many  goods  and  merchandise  in  said  ship  from  the  W.  I.  to 
S  aforesaid,  on  his  own  account,  as  was  usual  and  custom- 
ary for  masters  of  vessels  in  like  cases,  the  sedd  T  then  and 
there  promised  the  plaintiffs,  that  he  would  embrace  the 
first  good  wind  and  proceed  to  the  island  of  6 ;  and  would 
use  his  own  judgment  in  chasing  or  avoiding  any  vessels  he 
might  fall  in  with,  and  in  case  he  should  take  any  vessel  on 
his  passage  outward,  having  fish  and  lumber,  a  cargo  suitable 
lor  the  W.  I.,  that  he  would  take  her  under  his  convoy  to 
the  W.  I. ;  but  if  provisions,  such  as  beei,  pork,  &C.,  that  he 
would  order  it  to  S  aforesaid,  and  on  his  arrival  at  G,  that 
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he  would  sell  the  cargo  to  the  plaintiffs'  best  advantage  and 
lay  out  the  net  proceeds  in  go  )d  cotton,  except  about  three 
thousand  iivres,  of  the  value  of  &c.,  which  sum  he  would  re* 
serve  to  purchase  salt ;  and  that  after  taking  the  cotton  on 
board,  he  would  take  on  board  as  much  rum  on  freight,  to 
transport  to  E,  if  he  could  get  it,  as  he  should  judge  best, 
taking  care  not  to  load  too  deep,  and  making  the  best  terms 
he  could  for  his  freight ;  and,  on  his  arrival  at  E,  that  he 
would  purchase  as  much  St.  Martin's  salt  with  the  said  liv- 
res  and  freight  of  the  rum,  as  he  should  think  best  for  the 
owners,  and  then  proceed  for  home.  Now  the  plaintiffs  say 
that  the  said  T  proceeded  on  said  voyage  in  said  ship, 
with  the  cargo  aforesaid  on  board,  and  arrived  sate  therewith 
at  G  aforesaid,  and  that  he  might  there,  to  wit,  at  said  S, 
have  disposed  ^of  the  net  proceeds  of  his  outward  bound 
cargo  for  good  cotton,  and  reserved  the  said  three  thousand 
livres,  to  purchase  salt  therewith  at  E,  and  might  have  taken 
on  board  at  G,  to  carry  to  E  on  freight,  a  great  quantity,  to 
wit,  sixty  hogsheads  of  rum,  without  loading  too  deep ;  and 
might  have  purchased  at  E,  with  said  livres  and  the  freight 
aforesaid,  and  brought  to  S  aforesaid,  a  great  quantity,  to 
wit,  one  thousand  five  hundred  bushels  of  8t.  Martin's  salt ; 
yet  the  said  T,  in  no  wise  regarding  his  promise  aforesaid 
but  intending  to  injure  and  defraud  the  plaintiffs,  neglected 
and  refused  to  lay  out  and  dispose  of  his  said  cargo  to  the 
plaintiffs'  best  advantage,  and  also  to  purchase  cotton  at  G, 
but  laid  out  part  of  the  said  cargo  in  purchasing  thirty-two 
hogsheads  of  rum  then,  and  afterwards  sold  and  disposed 
of  a  part  of  the  cotton,  to  wit,  five  bags,  containing  one 
thousand  five  hundred  pounds  weight,  at  E  for  duck,  and 
negbcted  and  still  neglects,  to  wit,  at  said  S,  to  render  to 
the  plaintiffs  an  account  of  his  proceedings  in  said  voyage, 
and  hath  wasted  and  embezzled  the  said  cargo,  as  also  one 
thousand  five  hundred  pounds  weight  of  cotton,  and  hds  not 
in  any  respect  performed  his  promises  aforesaid. 

Second  Count.  Also  for  that  the  said  T,  at  &c.,  from 
&c.,  to  Sfc.^  was  the  plaintiffs'  bailiff  and  receiver,  and  with- 
in that  time,  had  the  care  and  administration  of  certain 
goods  and  merchandises,  and  money  of  the  plaintiffs,  other 
than  is  before  mentioned,  but  enumerated  in  the  second 
schedule  hereto  annexed^  to  merchandise  and  make  profit 
thereof  for  the  plaintiffs,  and  to  render  the  plaintiffs  a  rea- 
sonable account  thereof  on  demand,  and,  in  consideration 
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thereof  then  and  there  promised  the  plaintiffs  to  do  the 
same  accordingly,  and  to  render  the  plaintiffs  a  reasonable 
account  thereof  on  demand ;  yet  though  requested,  the  said 
T  hath  not  rendered  any  reasonable  account  thereof,  but 
neglects  so  to  do. 

Third  Count.  And  for  that  the  said  E,  then  and  there, 
owing  the  plaintiffs  another  sum  of  &c.,  for  so  much  money 
received  by  him  to  the  plaintiffs'  use,  in  consideration  there- 
of then  and  there  promised  the  plaintiffs  to  pay  to  them  the 
same  sum  on  demand ;  yet,  though  requested,  the  said  £ 
has  not  paid  the  same,  but  he  denies  it ;  to  the  damage, 
&c.   Buffington  v.  Tutlle^  Essex,  1781.    W.  Wetmore. 

For    not  paying  for  goodsj  according   to  special  contract  to  pay  hy 

instalments. 

First  Count.  For  that  the  plaintiff,  on  &c.  being  pos- 
sessed of  a  large  quantity  of  hemp,  of  his  own  property,  to 
wit,  at  S  aforesaid,  then  and  there  sold  and  agreed  to  de- 

liirer  said  £,  on  demand, tons  thereof,  and  the  said  £, 

in  consideration  thereof,  and  that  said  plaintiff  would  deliver 
him,  said  £,  said tons  of  hemp,  according  to  the  plain- 
tiff's said  agreement,  undertook  and  promised  the  plaintifl^ 

that  he  would  pay  him  for tons,  part  of  said  — 

tons  of  hemp,  after  the  rate  of  $ —  per  ton,  amounting  to 

the  sum  of  $ —  and  for tons,  other  part  of  said 

tons  of  hemp,  he  would  pay  the  plaintiff,  at  &c.,  after  the 
rate  of  $ —  per  ton,  amounting  to  $ — ,  both  the  aforesaid 
sums  making  together  $ — ,  to  be  paid  to  the  plaintiff  as 
follows,  to  wit,  one  quarter  part  of  said  sum  last  mentioned, 
in  three  ntonths  after  the  delivery  of  said  hemp  to  said  £, 
with  lawful  interest  for  the  whole  of  said  sum,  from  the  de- 
livery of  said  hemp,  until  the  payment  of  the  first  quarter 
part  thereof  should  be  made ;  one  other  quarter  part  of 
said  sum  last  mentioned,  in  six  months  after  the  delivery  of 
said  hemp  to  said  £,  with  lawful  interest  upon  and  for  three 
quarters  of  said  sum,  from  the  delivery  of  said  hemp,  until 
the  second  quarterly  payment  thereof  should  be  made  to 
the  plaintiff;  one  other  quarter  part  of  said  sum  last  men- 
tioned, in  nine  months  after  the  delivery  of  said  hemp  to 
said  E,  with  lawful  interest  for  half  of  said  sum,  unil  said 
third  quarterly  payment  thereof  should  be  made  to  the 
plaintiff;  and  the  remaining  quarter  part  of  said  sum  last 
mentioned,  in  twelve  months  after  the  delivery  of  ssud  hemp, 
with  lawful  interest  for  said  quarter  of  said  sum,  until  the 
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same  should  be  paid  to  the  plaintiff ;  so  as  that  the  whole 
sum  last  aforesaid,  should  be  paid  in  twelve  months  after  the 
delivery  ot  said  hemp,  and  bear  interest  from  the  delivery 
thereof,  until  the  whole  of  said  sum  should  be  paid.  And 
the  plaintiff  avers,  that  pursuant  to  his  said  agreement,  and 
relying  upon  the  aforesaid  promise  and  undertaking  of  said 

E,  he  delivered  to  him  said tons  of  hemp,  on  &c.,  and 

said tons,  on  ^•c.,  and  that  more  than  twelve  months 

have  elapsed  and  expired,  since  the  delivery  of  the  whole 
of  said  hemp  to  said  E  was  completed.  Yet  though  often 
requested,  the  said  £  has  not  paid  the  plaintiff  the  said  sum 

of  $ according  to  his  said  agreement,  nor  hath  said  E 

paid  the  same  to  the  plaintiff  at  all,  but  neglects  so  to  do. 

Quantum  vahhanty  to  he  paid  hy  instalments. 

Second  Count.  And  for  that  the  said  E,  at  S  afore- 
said, on  the  day  of  the  purchase  of  this  writ,  in  consider- 
ation that  the  plaintiff,  at  the  request  of  said  E,  had  sold  and 

delivered  him  other tons  of  hemp  than  are  mentioned 

in  the  account  annexed,  but  of  the  same  quality  therewith, 
upon  credit,  he,  the  said  £,  then  and  there,  in  consideration 
thereof  promised  the  plaintifi^  that  he,  the  said  E,  would  pay 
the  plaintiff  so  much  money  as  the  hemp  was  reasonably 
worth  at  the  time  of  the  sale  and  delivery  thereof,  to  be 
paid  at  the  times  and  in  manner  following,  to  wit,  one  quarter 
part  of  the  reasonable  worth  of  said  hemp  last  mentioned,  in 
three  months  after  the  delivery  thereof  to  the  said  E  ;  one  oth* 
er  quarter  part  of  the  reasonable  worth  of  said  hemp  last  men- 
tioned, in  six  months  after  the  delivery  thereof  to  the  said  E ; 
one  other  quarter  part  of  the  reasonable  worth  of  said  hemp 
last  mentioned,  in  nine  months  after  the  delivery  thereof  to 
said  E ;  and  the  remaining  quarter  part  of  the  reasonable 
worth  of  said  hemp  last  mentioned,  in  twelve  months  after 
the  delivery  thereof  to  the  said  E;  and  the  plaintiff  say s, 

that  said tons  of  hemp  were  reasonably  worth,  at  the 

time  of  the  sale  and  delivery  thereof,  as  aforesaid,  the  sum 

of  0 ,  whereof  said  E,  thereafterwards,  on    the  same 

day  had  notice ;  and  the  plaintiff  also  says,  that tons, 

part  of  said  hemp,  were  delivered  to  the  said  E,  on  &c., 

and  that  the  remaining tons  were  delivered  to  the  said 

E,  on  &c.,  and  that  more  than  twelve  months  have  elapsed 

since  the  delivery  of  said tons  of  hemp  was  completed. 

Yet  the  said  E  hath  never  paid  the  plaintiff  the  aforesaid 
sum  of  $ — t  nor  any  part  thereof;  but  neglects  so  to  do. 
Forrester  v.  Hwrradariy  Essex,  1794.        W.  Prescott. 
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Against  otDner^  for  embezzlement  of  the  master. 

First  Count.  For  that  whereas  the  said  plaintiff,  at  Slc., 
CD  &c.,  at  the  request  of  the  said  £.  delivered  to  A,  servant 
of  the  said  £,  and  master  of  his  schooner  F,  then  bound  to 

V,  on  the  account  and  risque  of  the  said  E, chairs,  of 

the  value  of  $ — ^  estimated  at  ^ —  each,  and  large 

tables,  at  $ —  each ;  amounting  in  value  to  $ — ^  being  all  of 
the  value  of  $ — ,  to  be  carried  to  V,  as  said  plaintiff's  ad- 
venture, and  there  to  be  sold  for  the  most  and  best  advan- 
tage, and  the  proceeds  of  said  wares  to  be  laid  out  in  the 
purchase  of  corn,  to  be  returned  to  said  plaintiff,  paying  cus- 
tomary freight  and  commissions  for  the  same  wares  and  for 
the  said  corn.  And  the  said  £,  in  consideration  thereof 
and  of  the  said  freight,  to  be  paid  as  aforesaid,  then  and 
there  undertook  to,  and  promised  the  said  plaintiff,  that  his 
said  wares  should  be  carried  and  sold  as  aforesaid,  and  that 
he  should  have  a  reasonable  account  of  the  same  on  demand ; 
and  that  the  return  therefor  should  be  made  in  com  as  afore- 
said ;  and  the  plaintiff  avers,  that  his  said  wares,  having  been 
carried  in  the  said  schooner  to  V,  as  aforesaid,  the  said  A, 
master  of  the  said  schooner,  and  servant  of  the  said  £,  there 
embezzled  the  same,  viz.  at  said  M,  on  &c.,  and  although 
the  said  schooner  hath  safely  returned  to  said  M,  from  the 
said  voyage,  and  though  often  requested,  and  though  ssud 
plaintiff  hath  always  been  ready  to  pay  the  said  freight  and 
commissions,  neither  the  said  £,  nor  the  said  A,  has  made 
any  returns  for  the  said  wares,  or  rendered  any  account 
thereof. 

For  not  investing  proceeds  of  goods^  nor  rendering  an  account. 

Second  CoaNT.   And  for  that  whereas  the  said  plaintiff, 
at  said  M,  on  &lc^  at  the  request  of  the  said  E,  delivered 

him  —  chairs,  and large  tables,  being  other  than 

aforementioned,  and  all  of  the  value  of  $ — ,  and  being  of 
the  goods  of  said  plaintiff,  said  last  mentioned  chairs  and 
tables  to  be  carried  in  the  said  £'s  schooner  M,  as  the  ad- 
venture of  the  said  plaintiff,  and  there  to  be  sold  for  the 
most  and  best  advantage,  and  the  proceeds  thereof  to  be 
laid  out  in  corn  to  be  brought  and  returned  to  the  said  plain- 
tiff, said  plaintiff  paying  customary  freight  and  commissions ; 
the  said  £,  in  consideration  thereof  and  of  the  said  freight 
and  commissions  last  mentioned,  to  be  paid  as  aforesaid,  then 
and  there  promised  the  said  plaintiff  to  carry  the  said  last 
mentioned  chairs  and  tables  to  V,  in  the  said  schooner,  and 
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there  to  sell  the  same  to  the  most  and  best  advantage,  as 
aforesaid,  and  there  to  lay  out  the  proceeds  thereof  in  com 
as  aforesaid,  to  be  brought  and  returned  to  the  said  plain- 
tiflf,  and  to  render  his,  the  said  E's,  reasonable  account  of 
the  said  last  mentioned  wares  to  the  said  plaintiflf  on  de* 
tnand ;  yet  the  said  £  never  laid  out  the  proceeds  of  the 
said  last  mentioned  wares,  and  hath  never  made  any  returns 
therefor  to  the  sard  plaintiff,  or  rendered  him  any  reasonable 
account  thereof,  according  to  his  said  last  mentioned  pro* 
mise,  although  often  requested  so  to  do ;  and  although  the 
said  plaintiff  hath  been  always  ready  to  pay  him,  the  said 
£,  the  last  mentioned  freight  and  commissions  as  aforesaid, 
but  the  said  E  hath  neglected  and  still  refuses  and  neg- 
lects so  to  do. 

For  not  accountings  SfC, 

Third  Count.  And  for  that  whereas  the  said  E,  at  &c., 
on  ^c,  was  the  bailiff  and  receiver  for  the  said  plaintiff,  of 

bushels  of  corn,  of  the  value  of  jjf — j  oi  the  goods  of 

said  plaintiff,  being  the  proceeds  of  his  certain  other  ad- 
venture sent  in  the  said  E's  schooner  N  to  I,  and  having  so* 

received  the  said bushels  of  corn,  the  said  E,  then  and 

there  promised  the  plaintiff  to  render  him  a  reasonable  ac- 
count thereof  on  demand ;  yet,  though  often  &c. 

Money  had  and  received. 

Fourth  Count.  And  for  that  whereas  the  said  E,  at 
&c.,  on  &c.,  was  indebted  to  the  said  plaintiff  in  the  sum 
of  &c.,  for  a  like  sum,  before  that  time  received  by  the  said 
£,  to  and  for  the  use  of  the  said  plaintiff,  in  consideration 
thereof,  the  said  E  then  and  there  promised  the  said  M,  to> 
pay  him  that  sum  on  demand ;  &c. 

For  not  paying  hakmee  of  account  annexetL 

Fifth  Count.  And  for  that  whereas  the  said  E,  at  &c. 
on  &c.,  was  indebted  to  the  said  plaintiff  in  the  sum  of  &c. 
being  the  balance  of  the  annexed  account,  and  according, 
thereto,  and  in  consideration  thereof  the  said  E  then  and 
there  promised  the  said  plaintiff,  to  pay  him  that  sum  on 
demand ;  yet  the  said  £,  though  often  requested,  has  not 
paid  the  same  but  refuses  so  to  do. 

Sixth  Count.  And  for  that  the  said  D,  at  &c.,  on  &c^ 
iQCoasideration,  that  the  said  plaintiff,  at  the  request  of  said 
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D,  had  sold  and  delivered  him  other  wares,  similar  to  those 
mentioned  in  the  same  account,  then  and  there  promised  the 
said  plaintiff  to  pay  him  therefor  on  demand,  what  the  said 
wares  last  mentioned  were  reasonably  worth,  at  the  sale  and 
delivery  thereof  as  aforesaid ;  and  the  plaintiff  avers,  that 
the  same  were  reasonably  worth  the  sum  of  &c.,  of  which 
said  D  then  and  there  had  notice ;  yet  though  often  request- 
ed, he  has  not  paid  the  said  sum  of  &Cm  but  refuses  so  to 
do;  all  which  is  to  the  damage,  &c.  Marten  v.  CoUyer^ 
Essex,  1790.  S.  Sswall. 

On  memorandum  in  vyriting  of  an  agreement  to  transport  goods  and  seU 

them  on  the  plaintiff  ^s  account^  ^c. 

First  Count.  For  that  the  said  E,  at  &c,,  on  &c.,  by 
his  note  or  memorandum  in  writing  of  that  date,  under  his 
hand,  acknowledged  he  had  received  of  the  said  plaintiffs, 
the  goods  and  articles  mentioned  in  the  schedule  hereto  an* 
nexed,  to  carry  to  A,  upon  freight  and  commission,  meaning 
thereby,  that  said  plaintiffs  were  to  pay  him  a  reasonable 
and  customary  freight  for  carrying  said  articles  from  S  to  A, 
and  also  a  reasonable  and  customary  commission  for  selling 
the  same,  and  there  the  same  to  sell  for  the  plaintiffs'  best 
advantage,  provided  he  could  sell  the  same  for  prices  equal 
to  those  mentioned  in  the  said  schedule,  the  net  proceeds 
thereof  to  lay  out  in  purchasing  flour,  which  said  £,  on  his 
return,  was  to  deliver  to  the  plaintiffs  at  the  first  cost,  mean- 
ing the  price  he  gave  for  the  same  at  A,  the  said  plaintiffs 
paying  him  the  freight  home,  meaning  the  reasonable  and 
customary  freight  of  flour  from  A  to  S,  all  which  the  said  E 
then  and  there  promised  the  plaintiffs  to  do  accordingly,  and 
that  he  would  not  sell  any  of  said  articles,  mentioned  in  said 
schedule,  under  or  for  less  prices  than  those  affixed  to  them 
respectively  in  scid  schedule,  and  such  of  said  articles  as 
he  should  not  sell  at  A,  to  return  to  the  plaintiffs ;  and  the 
plaintiffs  aver  that  said  articles  did  all  arrive  in  safety  at  A 
aforesaid,  and  were  there  sold  by  said  E.  Yet  though  re- 
quested, at  &c.,  on  &c.,  and  at  divers  times  before  and 
since  that  time,  the  said  E  hath  never  delivered  to  the  plain- 
tiffs the  flour  which  he  purchased  with  the  net  proceeds  of 
said  articles,  nor  returned  them  any  of  said  articles  or  paid 
any  money  therefor,  but  neglects  and  refuses  so  to  do. 

Second  Count.  And  for  that  whereas  said  T,  at  Slc.^ 
on  &c..  had  received  of  the  plaintiffs  the  art  cles  and  goods 
mentioned  in  the  schedule  hereto  annexed,  at  the  value  and 
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prices  to  them  respectively  affixed  in  said  schedule,  to  car* 
ry  and  transport  for  them  to  A,  in  the  state  of  V,  the  dan- 
gers of  the  seas  excepted,  and  there  to  sell  and  dispose  of 
the  same  for  the  roost  they  would  fetch,  provided  he  could 
sell  the  same  for  as  great  prices  as  those  mentioned  in  said 
schedule,  but  not  to  sell  any  of  them  for  less  but  to  return 
such  articles  to  the  plaintiffs  as  he  could  not  then  sell  and 
dispose  of  for  as  great  prices  in  cash  as  those  mentioned 
in  said  schedule,  he,  the  said  T,  to  be  paid  by  the  plaintiffs 
a  reasonable  and  customary  freight  for  transporting  said  ar- 
ticles, and  customary  commissions  for  selling  the  same,  and 
the  proceeds  and  moneys  arising  from  the  sale  of  said  arti« 
cles  to  be  laid  out  by  said  T,  in  purchasing  flour,  which  he 
was  to  bring  and  transport  to  S,  the  dangers  of  the  seas  ex- 
cepted, and  there  to  deliver  to  the  plaintiffs  for  the  same 
price  he  should  give  for  the  same  at  A,  they  paying  him  a 
reasonable  and  customary  price  for  the  freight  thereof  from  A 
to  said  S,  and  to  render  his  reasonable  account  thereof  to  the 
plaintiffs ;  he,  the  said  T,  in  consideration  thereof,  then  and 
there  promised  the  plaintiffs  to  carry  and  transport  all  such 
articles  from  S  aforesaid  to  A,  the  dangers  of  the  seas  ex- 
cepted, and  there  sell  and  dispose  of  the  same  for  the  most 
they  would  fetch,  provided  he  could  sell  the  same  for  as 
great  price  in  money,  as  those  to  said  articles  in  the  said 
schedule  respectively  affixed,  and  the  proceeds  and  mon- 
eys, arising  from  the  sale  of  said  articles,  to  lay  out  in  pur- 
chasmg  good  flour  and  the  same  to  bring  home  to  S  afore- 
said, the  dangers  of  the  seas  excepted,  and  deliver  to  the 
plaintiffs  at  S,  for  the  same  prices  he  should  give  therefor  in 
A  aforesaid,  they  paying  him  freight  therefor  as  aforesaid, 
and  that  he  would  not  sell  any  of  said  articles,  under  or  for 
less  prices  than  those  affixed  to  them  in  the  schedule  an- 
nexed, but  would  bring  back  and  return  to  the  plaintiffs 
such  of  said  articles  as  he  could  not  sell  at  said  A,  for  as 
great  prices  respectively  as  those  mentioned  in  said  schedule^ 
and  would,  on  demand,  render  to  the  plaintiffs  bis  reasona- 
ble account  of  his  doings  in  the  premises.  Now  the  plain- 
tiffs aver,  that  said  T  did  arrive,  with  all  said  articles  in  safe- 
ty, at  said  A,  and  did  then  sell  the  same  for  great  prices, 
and  hath  since  returned  in  safety  to  said  S,  and  brought  with 
him  a  great  quantity  of  flour ;  yet,  though  thereto  request- 
ed, viz.  on  &c,  at  said  S,  and  at  divers  other  times,  before 
and  since  that  time,  by  the  plaintiffs,  the  said  T  hath  not  de- 
livered them  any  flour  on  account  of  said  articles,  nor  re- 
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tiinied  them  any  of  sud  articles,  or  paid  tbem  therefor,  or 
ever  rendered  them  any  account,  but  neglects  and  refuses 
so  to  do. 

Third  Count.  And  for  that  the  said  D,  at  &c.,  on  &c«y 
owin^  the  plaintiffs  the  sum  of  &c.,  for  so  much  money,  be* 
fore  that  time  by  him  had  and  received  to  the  plaintiffs'  use, 
then  and  there  promised  them  to  pay  them  the  same  sum 
on  demand  ;  yet,  though  requested,  said  D  hath  never  paid 
said  sum  nor  any  part  thereof,  but  neglects  and  refuses  so 
to  do,  to  the  damage  &c.     Symonds  v.  Vet-y^  Essex j  1790. 

W.  Prescott. 

For  not  accounting  for  oi  adventure. 

For  that  whereas  the  said  plaintiff,  at  &c.,  on  &c.,  deliv* 
ered  to  the  said  D,  a  barrel  containing  one  hundred  pairs  of 
women's  cloth  shoes,  a  box  containing  thirty-two  pairs  of 
men's  shoes,  and  a  bundle  containing  twenty-two  yards  and 
three  quarters  of  striped  jeannetr,  to  be  shipped  by  the  said 
D,  on  board  the  schooner  P,  A,  master,  then  bound  for  B^ 
and  the  said  D,  then  and  there,  in  consideration  thereof,  pro- 
mised the  said  plaintiff  to  sell  the  said  shoes  and  jeannett^ 
on  said  plaintiff's  account,  for  the  most  they  would  fetch, 
agreeably  to  directions  then  and  there  received  of  him  for 
that  purpose,  the  dangers  of  the  seas  only  excepted,  and  to 
render  his,  the  said  D's,  reasonable  account  thereof  accord- 
ingly  on  demand  ;  and  the  said  plaintiff  avers,  that  the  said 
D  did  sell  the  said  one  hundred  pairs  of  women's  shoes  and 
the  said  thirty-two  pairs  of  men's  shoes,  amounting  in  the 
whole  to  the  sum  of  $ — ,  and  has  accounted  with  the  said 
plaintiff  for  forty-five  pairs  of  the  said  women's  shoes, 
amounting  to  the  sum  of  % — ,but  for  the  remaining  fifty-five 
pairs  of  said  women's  shoes,  of  the  value  of  $ — ,  and  the 
said  thirty-two  pairs  of  men's  shoes,  of  the  value  of  S — j  the 
Baid  D,  although  requested,  mz.  on  &r.,  at  &c.  hath  never 
rendered  his  reasonable  account,  to  the  damage  &c.  SetcaU 
V.  Bawlerj  Essex,  1788.  S.  Sewall. 

For  not  accounting  for  the  profits  of  aropewalk  and  apiece  ofland^  SfC* 
owned  jointly  hy  plaintiff  and  defendant^  and  for  goods  belonging 
solely  to  the  plaintiffs  S^c. 

First  Cocnt.  For  that  whereas  the  said  D  had  been 
bailiff  to  the  plaintiff  of  a  piece  or  parcel  of  land,  situate  in 
S  aforesaid,  containing  &c.,  and  of  a  ropewalk  and  other 
buildings  standing  thereon,  and  of  all  the  utensils  and  in* 
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struments  commonly  used  m  carrymg  on  the  ropemaktng 
business,  the  principal  part  whereof  in  number  and  value 
are  mentioned  in  the  schedule  hereto  annexed,  marked  (No. 
2)  from  &c.,  to  the  day  of  the  purchase  of  this  writ,  the  said 
land,  ropewalk,  other  buildings,  utensils,  instruments  and 
tools,  being  owned  by  the  plaintiff  and  said  D  jointly,  the 
plaintiff  owning  one  undivided  third  part  thereof,  and  the 
said  D  owning  the  other  two  third  parts  thereof,  and  for  all 
that  time  had  the  care  and  management  thereof,  and  car- 
ried on  the  ropemaking  business  therein,  and  received  the 
whole  issues  and  profits  thereof,  for  the  benefit  and  profit 
of  the  plaintiff  and  the  said  D,  in  the  proportions  and  shares 
aforesaid,  and  to  render  a  reasonable  account  thereof  to  the 
plaintiff  on  demand ;  and  from  the  several  times  mentioned 
m  the  account  annexed  hereto,  marked  (No.  I,)  to  the  day  of 
the  purchase  of  this  writ,  had  been  bailiff  and  receiver  of 
the  said  plaintiff  of  the  several  goods,  wares  and  merchan* 
discs,  and  sums  of  money,  mentioned  in  said  account  last 
mentioned,  and  during  those  times,  had  the  care  and  man<« 
agement  of  said  goods,  wares  and  merchandise,  and  moneys 
of  the  said  plaintiff,  to  manufacture  and  make  of  said  hemp 
and  tar,  cordage,  and  the  same  to  sell  and  dispose  of,  and  the 
proceeds  thereof,  together  with  the  aforesaid  sums  of  mon- 
ey, to  apply  to,  and  use  in  conducting  and  carrying  on  said 
ropemaking  business,  for  a  reasonable  allowance  to  be  made 
the  said  D  therefor,  for  the  sole  benefit  and  profit  of  the  plain* 
tiff,  and  to  render  him  a  reasonable  account  thereof  on  de- 
mand ;  he,  the  said  D,  in  consideration  of  the  premises,  on 
&c.,  at  &c.,  promised  the  plaintiff  to  render  him  bis,  the 
said  D's,  reasonable  account  on  demand,  of  the  issues  and 
profits  of  said  land,  ropewalk,  instruments,  utensils,  and 
tools,  and  of  the  business  of  ropemaking,  carried  on  in  said 
ropewalk  with  the  aforesaid  instruments,  tools  and  utensils, 
for  their  joint  benefit  as  aforesaid,  and  also  of  said  goods, 
wares  and  merchandises,  and  moneys,  his  care  and  manage- 
ment thereof,  and  the  profits  he  should  make  or  had  made 
of  the  same,  for  the  plaintiff;  yet,  though  requested,  to  wit, 
at  S  aforesaid,  on  ^c,  the  said  D  hath  never  rendered  to 
the  plaintiff  his  (D's)  reasonable  account  thereof  as  afore- 
said, but  neglects  so  to  do. 

Second  Count.  And  for  that  whereas  the  said  T,  at 
&c.  was  bailiff  to  the  plaintiff  of  one  undivided  third  part 
of  about acres  of  land,  situate  in  said  S,  and  of  the 
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ropewalk  and  other  buildings,  standing  and  being  upon  the 
same,  and  of  the  instruments,  tools  and  ntensils  commonly 
used  in  carrying  on  the  ropemaking  business,  and  w.  ich 
are  enumerated  and  set  down  in  the  schedule  hereto  an* 
nexed,  marked  No.  1,  the  said  one  third  part  of  said  land 
and  ropewalk,  being  of  the  value  of  $ — ^  and  the  said  one 
third  part  of  said  instruments,  tools  and  utensils,  being  of 
the  value  of  $ — ^  from  &c.  to  the  day  of  the  purchase  of 
this  writ,  to  use,  occupy,  and  employ  the  same  in  carrying 
on  the  business  of  ropemaking  in  said  ropewalk  for  the  best 
advantage  and  profit  of  the  plaintiff,  for  a  reasonable  allow- 
ance to  be  made  to  the  said  T,  for  his  trouble  and  services, 
by  the  plaintiff,  and  during  that  time,  had  the  care  and  man- 
agement of  said  one  third  part  of  said  land  and  ropewalk, 
and  of  the  said  buildings  instruments,  tools  and  utensils, 
and  had,  in  fact,  during  the  time  last  aforesaid,  occupied,  used, 
and  employed  his,  the  plaintiff's,  said  one  third  part  there- 
of, in  carrying  on  the  ropemaking  business,  and  had  receiv- 
ed the  issues  and  profits  thereof  during  that  time  last  afore- 
said, the  said  T  in  consideration  of  the  premises,  on  &a,  at 
4rc.,  promised  the  plaintiff  that  he  would,  on  demand,  ren- 
der to  him,  the  said  T's  reasonable  account  in  the  premises, 
and  pay  him  thereupon,  all  such  sums  of  money  as  should 
be  due  to  him  ;  yet,  though  requested  thereto,  viz.  the  day 
and  year  last  mentioned,  at  S  aforesaid,  the  said  T  hath 
never  rendered  to  the  plaintiff  any  account  ot  the  issues 
and  profits  of  the  plaintiff's  said  share  of  said  ropewalk, 
utensils,  instruments  and  tools,  or  of  the  business  carried 
on  in  said  ropewalk,  or  any  account  whatever  respecting  the 
premises,  and  hath  never  paid  him  the  moneys  due  to  him 
according  to  his  said  promises,  but  neglects  and  refuses  so 
to  do. 

Third  Count.  And  for  that  whereas  the  said  T,  at 
said  S,  w.  s  bailiff  to  the  plaintiff,  from  &c.,  to  the  day  of 
the  purchase  of  this  writ,  of  &c.  tons  of  hemp,  of  the  value 
of  &c.,  and  of  &c.,  tons  of  hemp  of  the  value  of  $ — ,  from 
&c.,  to  the  day  of  the  purchase  of  this  writ,  to  make  and 
manufacture  into  cordage  for  the  plaintiff,  and  the  same  to 
dispose  of  to  the  best  advantage  and  profits  of  the  plaintiff, 
an<l,  during  that  time,  received  ^ — of  the  plaintiff's  money, 
to  use  and  make  profit  thereof  for  the  plaintiff,  and  of  his 
doings  with  said  hemp  and  money,  to  render  his  reasonable 
account  to  the  plaintiff  on  demand;  and  in  consideration  of 
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the  premises,  the  said  T  there,  on  &c.  promised  the  plain* 
tiff  to  do  the  same  accordingly ;  yet  the  said  T,  though 
thereto  often  requested  by  the  plaintiff,  to  wit,  at  S  aforesaid, 
on  the  day  of  the  purchase  of  this  writ,  and  on  divers  days  * 
and  times  before  this  day,  hath  never  rendered  to  the  plain- 
tiff his  reasonable  account  of  said  hemp  or  moneys,  or  of 
the  profits  he  made  of  the  same  &c. 

For  seUing  pltdniif^s  mares  far  less  than  plaintiff  directed. 

For  that  whereas,  on  4rc.,  at  &c.,  in  consideration  that 
the  plaintiff,  at  the  special  instance  and  request  of  the  said 
T,*  had  delivered  to  the  said  T,  one  black  mare  and  one 
chesnut  mare  of  the  plaintiff,  to  be  sold  by  the  said  T  for 
the  plaintiff,  at  certain  prices,  then  and  there  agreed  upon 
by  them,  viz.  the  said  black  mare  at  the  sum  of  $ — ,  and 
the  said  chesnut  mare,  at  the  sum  of  $ — ,  and  otherwise  to 
be  redelivered  to  the  plaintiff,  by  the  said  T,  for  a  reason* 
able  reward,  to  be  paid  therefor,  by  the  said  plaintiff  to  the 
said  T,  he,  the  said  T,  undertook  and  faithfully  promised  the 
plaintiff,  that  he,  the  said  T,  would  sell  the  said  two  mares 
for  the  plaintiff,  at  the  respective  prices  aforesaid,  and  at  no 
less  price  or  prices  whatsoever,  or  would  otheVwise  safely 
redeliver  the  same  mares  to  the  plaintiff,  when  thereunto  re- 
quested ;  and  although  the  said  T,  then  and  there  received 
the  said  mares  from  the  plaintiff,  for  the  purpose  aforesaid, 
yet  the  said  T,  not  regarding,  &c.  did  not  sell  the  said  mares, 
or  either  of  them,  for  the  plaintiff,  at  the  respective  prices 
aforesaid,  or  redeliver  the  said  mares,  or  either  of  them  to 
the  plaintiff,  although  thereto  requested  by  the  said  plaintiff, 
(if  thought  necessary  to  aUege  a  fecial  request^  say^  viz.  on 
&c.,  at  &c,)  but  the  said  T  afterwards,  viz.  on  &c,,  at  §'c., 
did  sell  the  said  two  mares,  at  and  for  less  prices  than  those 
agreed  on  as  aforesaid ;  viz.  the  said  black  mare  tor  the  sum 
of  $ — ,  and  the  said  chesnut  mare  for  the  sum  of$ — ,  con- 
trary to  his  said  promise  and  undertaking. 

Against  a  broker  for  selling  plaintiff ''s  indigo  on  credit^  which  he  was 

directed  to  sell  for  ready  money  only. 

For  that  whereas,  on  &c.,  at  &c.,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  said  T,  then  and  there 
being  a  broker,  had  employed  the  said  T  to  sell  a  large 
quantity  of  indigo  of  the  said  plaintiff's,  for  the  said  plaintiff, 
for  ready  money,  and  had  promised  the  said  T  to  pay  him 
a  reasonable  commission  for  the  same,  he,  the  said  T,  under- 
took and  promised  the  plaintiff,  to  sell  the  same  according- 
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\y ;  and  the  plaintiff  in  fact  saith,  (hat,  although  the  said  T 
did  sail  and  dispose  of  the  whole  of  the  said  indigo,  and  did 

sell  part  of  the  same,  viz. weight,  for  ready  money, 

according  to  his  said  promise  and  undertaking;  yet  the 
said  T,  not  farther  regarding  his  said  promise,  but  fraudu- 
lently &C-,  did  not  sell  the  residue  of  the  said  indigo  for 
ready  money,  but  on  the  contrary  did  sell  the  same  to  one 
A  B,  on  credit ;  and  the  said  A  B,  and ,  the  said  'l\  though 
requested,  have  never  paid  the  said  plaintiff  for  the  same 
indigo,  but  &c. 

For  breach  of  a  promise  of  marriage^  brought  by  a  woman. 

For  that  whereas  the  said  T,  on  ^c,  at  &c.,  being  then 
sole  and  unmarried,  in  consideration  that  the  plaintiff  (then 
also  sole  and  unmarried,)  at  the  special  instance  and  request 
of  the  said  T,  had  then  and  there  agreed  and  promised  the 
said  T,  that  she  would  marry  and  take  to  husband  the  said 
T,  when  thereunto  requested,  he,  the  said  T,  then  and  there 
faithfully  promised  the  said  plaintiff,  that  he  would  marry 
and  take  her  to  wife,  when  thereunto  requested ;  and  al- 
though the  said  plaintiff,  confiding  in  the  aforesaid  promise 
of  the  said  T,  hath  always  from  thence  hitherto  refused  to 
marry  or  contract  matrimony  with  any  other  man  whatsoev- 
er, and  still  remains  sole  and  unmarried,  and  always,  from  the 
time  of  making  the  said  promise,  was  ready  and  willing  and 
offered  to  marry  and  take  to  husband  the  said  T,  viz.  on  &c., 
at  &c.,  yet  the  said  T,  not  regarding  his  said  promise,  but 
contriving  &c.,  hath  not  yet  married  or  taken  to  his  wife  the 
plaintiff,  [but  Sac.']  (If  90,  add)  and  afterwards,  viz.  on  &c. 
at  &c.,  married  and  took  to  his  wife  another  woman,  viz. 
one  C  D,  contrary  to  his  promise  aforesaid. 

Note.  Id  general,  it  seems,  where  the  defendant  has  not  marned  an- 
other, the  plaintiff  should  allege  and  prove  a  tender  and  refusal  of  mar- 
riage. But  if  a  man  tells  a  lady's  father,  that  he  does  not  intend  to  per- 
form his  matrimonial  engagement  to  his  daughter,  it  is  sufficient  for  her 
to  maintain  her  action.     See  Gough  v.  Farr^  2  Car.  &  Payne,  681. 

If  af\er  an  engagement  to  marry,  and  the  lapse  of  a  reasonable  and 
proper  time,  or  the  time  agreed  between  the  parties,  the  gentleman  omits 
to  offer  to  marry,  it  is  generally  considered  a  refusal  to  marry.  In  the 
case  of  Seymour  v«  Gariside^  2  Dowl.  &  Ry.  55,  the  Court  remark,  that 
it  can  hardly  be  expected,  that  a  lady  should  say  to  a  gentleman,  I  am 
ready  to  marry  youy  pray  marry  me.  Yet  it  will  be  proper  for  the  lady 
to  appoint  a  time  and  place  for  the  marriage,  and  give  the  geotlemaa 
notice  of  it 

If  the  promise  is  to  marry  within  a  given  time,  or  otherwise  varies 
ftom  a  promise  to  marry  generally,  there  diould  be  counts  on  the  eiact 
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firoinise,  in  addition  to  the  usual  counts.  But,  it  seems,  notwithstanding 
a  precise  promise  is  proved,  varying  from  a  precise  promise,  as  set  forth 
in  the  declaration,  if  the  declaration  contain  also  a  count  on  a  promise  to 
marry  within  a  reasonable  time,  the  jury  will  be  at  liberty  to  presume 
such  general  promise  to  marry,  from  all  the  circumstances ;  such  general 
promise  to  marry  within  a  reasonable  time,  not  being  at  all  inconsistent 
with  a  promise  to  marry  at  a  set  time.     See  1  Stark.  82. 

As  an  action  for  a  breach  of  promise  of  marriage  may  fail  for  want  of 
proof,  the  promise  being  made  in  private,  it  may  not  be  amiss  to  remark, 
that  a  bill  in  equity  will  lie  for  a  discovery  of  a  promise  of  marriage,  in 
aid  of  an  action  of  Assumpsit  Forrest's  Rep.  42.  See  further  on  the 
subject  of  marriage  promises^  Law  Summary,  79. 

For  breach  of  promise  of  marriage  brought  by  plaintiff  against 
husband  and  mfe^  for  her  breach  of  promise  of  marriage. 

For  that  whereas,  on  Sac,  at  &c,,  in  consideration  that 
the  plaintiff,  being  then  and  there  sole  and  unmarried,  at  the 
special  instance  and  request  of  her,  the  said  £,  then  also 
sole  and  unmarried,  had  then  and  there  promised  to  marry 
and  take  to  wife  the  said  E,  she,  the  said  E,  then  and  there 
promised  the  said  plaintiff,  to  marry  and  take  to  husband  him, 
the  said  plaintiff;  and  although  the  plaintiff,  confiding  in  the 
said  promise  of  the  said  E,  hath  always  from  thence  hither- 
to, refused  to  contract  marriage  with  any  other  woman  what- 
soever, and  remains  sole  and  unmarried;  and,  from  the 
time  of  making  the  said  promise,  whilst  the  said  E  re- 
mained unmarried,  was  ready  and  willing  to  marry  the  said 
£,  and  often  requested  the  said  E  to  marry  and  take  to  hus- 
band the  said  plaintiff,  viz.  on  ^c,  at  &c.,  yet  the  said  E, 
not  regarding  &c.,  hath  not  yet  taken  the  said  plaintiff  to 
husband,  but  hath  hitherto  refused  so  to  do,  and,  after  the 
making  of  the  said  promise,  viz.  on  ^c.  at  &c.,  married 
and  took  to  husband  the  said  J  D,  in  violation  of  her  said 
promise  so  made  as  aforesaid. 

For  not  paying  plaintiff  his  toife^s  marriage  portion^  which  defendant 

promised  to  pay  on  the  marriage. 

For  that  whereas,  on  &c.,  at  &c.,  in  consideration  that 
the  plaintifl^  at  the  special  instance  and  request  of  the  said 
E,  would  marry  with  and  take  to  wife,  Sarah,  the  daughter 
of  the  said  E,  he,  the  said  E,  then  and  there  promised  the 
plaintiff,  to  give  and  to  pay  to  ^m,  as  a  marriage  portion 
with  the  said  Sarah,  the  sum  of  jh-,  when  thereto  request- 
ed, and  the  plaintiff  avers,  that,  confiding  in  the  promise  of 
the  said  E,  he,  the  said  plaiptiff,  afterwards,  viz.  on  &c.,  at 
&c.,  took  to  his  wife,  and  intermarried  with  the  said  Sarah, 
daughter  of  the  said  E ;  whereof  the  said  £,  then  and  there 

37 
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had  notice ;  by  reason  whereof  the  said  E  became  liable  to 
pay  and  ought  to  have  paSd  unto  the  said  plaintiff  the  said 
sum  of  $ — ,  when  requested  &c. ;  yet,  though  often  re- 
quested, viz.  on  &c.,  at  &c« 

b  it  necessary  to  allege  a  special  request  1 

On  a  fecial  promise  to  keep  a  chariot  in  repair  one  year ;  made  at  the 

time  of  sale. 

For  that  whereas  on  &c.,  at  &c.,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  said  £,  had  bought  of  the. 
said  E  a  certain  chariot,  at  the  price  of  % — ,  he,  the  said  E, 
then  and  there  undertook  and  promised  the  plaintiff,  to  re- 
pair the  said  chariot  and  keep  the  same  in  good  and  suffi- 
cient repair,  at  his  own  proper  costs,  as  often  as  occasion 
should  require,  for  the  space  of  one  year,  then  next  follow- 
ing ;  and  the  plaintiff  says,  that  although  the  said  chariot, 
afterwards,  viz.  on  &c.,  and  on  divers  other  days  and  times, 
between  that  day  and  the  expiration  of  that  year,  was  in 
great  decay  for  want  of  repairs,  viz.  on  &c.,  at  &c^  where- 
of  the  said  £,  from  time  to  time,  had  notice  from  the  plain- 
tiff, viz.  on  &c.,  at  ^c«,  and  often  afterwards^  yet  the  said 
£,  though  often  requested,  {viz.  on  &c.,  at  &c.,  and  at  di- 
vers other  places  and  times,)  hath  not  repaired  the  said 
chariot,  or  kept  the  same  in  good  and.  sufficient  repair,  at 
his  own  proper  costs,  but  hath  wholly  refused  and  still  re- 
fuses so  to  do. 

JPor  hindering  tenant  from  taking  possession  according  to  a  parol  lease. 

For  that,  on  &c.,  at  &c.,  a  certain  discourse  was  moved 
and  had  between  the  said  E  and  the  said  I,  [defendant]  of 
and  concerning  a  certain  messuage  and  garden  with  the  ap- 
purtenances, situate,  &c.  upon  which  discourse  it  was  then 
and  there  agreed  between  the  said  E  and  the  said  I,  that 
the  said  I  should  suffer  and  permit  the  said  E  to  use,  enjoy, 
and  have  the  possession  of  the  said  messuage,  &c.  for  one 
whole  year,  then  next  ensuing,  and  that  the  ssJd  E  should 
pay  to  the  said  I,  for  the  same,  the  sum  of  $ — ;  and  the 
said  I,  then  and  there,  in^econsideration  that  the  said  E,  at 
the  special  request  of  thei'fiaid  I,  promised  to  pay  him  the 
said  sum  of  $ — ^  then  antl^  there  promised  to  perform  and 
fulfil  all  and  singular  the  agreement  aforesaid,  on  his  part  to 
be  performed  and  fulfilled. 

Second  Count.  And  whereas,  on  &c.,  at  &c.,  the  said 
I  had  demised  and  to  farm  let  td  the  said  E,  one  other  mes- 
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8uage  &c.,  in  ^c,  to  hold  from  &c.,  for  one  whole  year 
then  next  ensuing,  the  said  I  thereupon  and  in  considera- 
tion that  the  said  %  at  the  special  request  of  the  srid  I,  then 
and  there  paid  him  the  sum  of  $ — ,  then  and  there  faithful- 
ly promised  the  said  E  to  permit  her  to  enter  in  and  upoQ 
the  messuage  &c.  dn  &c.,  aforesaid,  and  thence  for  one 
whole  year  to  have  the  use  and  possession  thereof,  accord- 
ing to  the  tenor  of  the  demise  aforesaid ;  and  the  said  E 
avers,  that  she  has  fulfilled  and  performed  all  and  singulai* 
the  articles  in  the  several  agreements  aforesaid,  on  her  part 
to  be  performed ;  yet  the  said  I,  not  minding  his  several 
promises  aforesaid,  but  intending  to  deceive  and  defraud  the 
said  E,  hath  not  suffered  the  i^aid  E  to  use,  occupy,  or  have 
possession  of  the  messuage  ^c,  first  above  mentioned,  or 
to  enter  into  and  have  possession  of  the  messuage  &c.,  last 
above  mentioned,  but  bath  wholly  refused  the  said  £  to  en- 
ter into  and  have  the  use  and  possession  of  the  same,  and 
bath  kept  the  possession  of  them  from  &c.,  to  &c.,  to  the 
damage,  &c.     1  In.  Cler.  400. 

jPart  owner  of  a  vessel  v.  part  ovmer^  for  one  half  of  the  sum  paid  a 

sailor  for  toages. 

For  that  whereas  the  said  A  and  B  were  owners  together 
in  equal  parts  of  the  ship,  called  &c,  from  SfCj  to  Slc, 
within  which  time  the  said  A  and  B  became  indebted  to  one 
C,  in  the  sum  of  $-*,  wages  for  his,  the  said  C^s,  service  as 
a  sailor  on  board  said  sbip^  on  a  voyage  within  said  time, 
made  by  her  from  &C.,  to  &c.,  and  back,  for  which  the  said 
A  and  B  were  to  the  said  C,  in,  equal  half  parts,  indebted 
&c. ;  and  afterwards,  to  wit,  on  &c.,  at  &c.,  the  said  A 
paid  to  the  said  G  the  whole  sum  aforesaid,  in  discharge  of 
the  said  wages  &&,  and  $ — ,  for  charges  thereon,  being 
$ —  in  th6  whole.  And  afterwards,  to  wit,  on  &c.,  at  &c., 
the  said  A  notified  the  said  B  thereof,  who  thereon  became 
chargeable  to  pay  the  same  half  part  of  the  said  sum,  being 
$ — ,  and  then  and  there  promised  accordingly  to  pay  the 
same  to  him  on  demand;  yet,  &lc.  Bourne, 

Captain  v.  consignee  of  goods  for  freight. 

For  that  the  said  A,  at  &c.,  on  &c.,  in  consideration  that 
the  said  B  had,  at  his  request,  carried  and  transported  for 

him,  the  said  A,  certain  merchandises,  viz. bales  of 

drapery,  with  patterns,  in  a  certain  vessel,  called,  &c,,  from 
Hull,  in  the  Island  of  G.  B.,  to  &c.,  and  had  there  delivered 
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the  same  to  the  said  A,  then  and  there  promised  the  said  B 
to  pay  him  therefor,  on  demand,  as  freight  therefor,  at  the 
rate  of  £ —  sterling  money,  for  every  cubic  foot  the  said 
bales  should  measure,  with  five  per  cent*  primage.    Now 

the  plaintiflf  avers,  that  the  said  bales  measured cubic 

feet,  and  that  the  freight  aforesaid,  al  the  rate  aforesaid » 
amounted  to  £ — ^  sterling  money,  equd  to  $ — ^  and  the 
said  primage  amounted  to  $ — ^  whereof  the  said  A  then 
and  there  had  notice ;  yet  &c.  Parsons. 

On  a  hargain  respecting  the  sale  of  land. 

For  that  the  said  E  [defendant,]  being  seized  in  fee  of 
two  pieces  of  land,  the  one  situate  in  iLc^  the  other  in  &c«y 
a  discourse  arose  between  the  plaintiff  and  him  of  the  num- 
ber of  acres,  price,  and  sale  of  said  pieces  of  land  &lc^  to 
the  plaintiff;  and  thereupon  it  was  agreed  between  them, 
that  the  said  £  should,  by  a  legal  deed,  coAMy  the  said 
pieces  of  land  to  the  plaintiff^  to  hold  to  him  «Ml  his  heirs^ 
he  securing  payment  to  the  said  £  therefor,  at  the  rate 
of  $ —  an  acre,  and  the  said  £  affirmed  to  the  plaintiff' 

that  said  pieces  of  land  contained acres,  and  thereby 

induced  the  plaintiff  to  accept  of  such  a  deed  therefor 
from  the  said  £,  and  to  secure  to  the  said  £  the  payment  of 
$ —  therefor,  at  the  rate  aforesaid ;  and  the  said  £,  on  &c., 
at  &c.,  in  consideration  that  the  plaintiff,  at  the  request  of 
the  said  £,  accepted  such  a  deed  from  him  of  said  land,  and 
had  secured  to  him  the  same  sum,  promised  the  plaintiff, 

that  if  said pieces  of  land,  upon  due  measure  thereof 

afterwards  to  be  made  by  a  surfreyor,  should  be  found  want- 
ing of acres,  that  then  the  said  £  would  pay  to  the 

plaintiff,  at  the  rate  aforesaid,  for  an^  quantity  so  found 
wanting ;  and  the  plaintiff  says,  the  said  £,  on  &c.,  at  &c., 
had  due  notice  to  be  present,  and  said  pieces  of  land  were 

measured  by  a  surveyor,  and  thereupon  acres  were 

found  wanting  of  the  said acres,  whereof  the  said  £, 

on  &c.,  at  &c.,  had  notice,  and  was  r^  quested  by  the  plain- 
tiff to  pay  him  at  the  rate  aforesaid,  for  said acres, 

amounting  to  $ — ;  yet  he  hath  not  paid  said  sum,  &c.  CL 
Jhstr. 

For  attorney^  fees  and  costs  paid  as  indorser  of  the  writ* 

For  that  the  said  C,  on  &c.,  at  &c.,  applied  to  the  plain- 
tiff and  falsely  affirmed,  that  he  was  attorney  to  one  £,  and 
by  him  directed  to  sue  one  F  in  the  said  £'s  name,  and 
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upon  a  demand  of  the  said  E  against  the  said  F,  and  pro- 
mised the  plaintiff,  that  if  he,  the  now  plaintiff,  would  make 
out  a  writ  in  the  name  of  the  said  £,  against  the  said  F,  on 
the  same  demand,  and  cause  the  same  to  be  prosecuted 
through  the  then  next  C.  C.  P.  for  the  county  of  &c.,  and 
make  the  disbursements  necessary  for  the  same,  that  he,  the 
said  C,  would  pay  htm  therefor,  as  much  as  his,  said  A's, 
fees,  trouble,  and  expenses  therein  were  reasonably  worth ; 
and  then  and  there  further  promised  the  said  A,  that  if  he 
would  indorse  said  writ,  that  he,  the  said  C,  would  indemnify 
him  from  all  demands  on  account  of  so  doing ;  and  the  said 
A  thereupon,  confiding  in  the  Said  C's  affirmation  and  pro- 
mises aforesaid,  made  out  and  indorsed  a  writ  as  aforesaid, 
in  manner  aforesaid,  and  prosecuted  the  said  suit  through 
the  C.  C.  P.  then  next  ensuing,^  for  the  county  of  &c. 
aforesaid,  and  made  the  disbursements  necessary  therein. 
And  the  said  A  in  fact  saith,  that  his  fees,  trouble,  and  dis- 
bursements, in  the  suit  aforesaid,  were  reasonably  worth  ;Sf-, 
of  all  which  the  said  C,  on  &c.,  at  &c.,  had  notice ;  yet  he 
has  not  paid  the  same,  though  requested,  but  refuses  to  do 
it.  And  the  said  A  further  in  tact  says,  that  the  said  C  hath 
not  indemnified  him  on  account  of  indorsing  said  writ,  but 
failed  further  to  prosecute  said  action  in  the  S.  J.  C.  next 
ensuing  said  C.  C.  P.,  last  mentioned,  and  suffered  judg- 
ment to  be  rendered  in  favor  of  said  F,  for  $ —  upon  his, 
said  C's,  failure,  there  to  prosecute  said  suit;  and  there 
was  no  where  to  be  found,  any  such  person  as  the  said  E  ; 
neither  did  any  such  person  ever  give  any  such  power  or  or- 
ders to  the  said  C,  to  prosecute  any  suit ;  so  that,  by  reason 
thereof,  the  said  A,  by  law  became  obliged  to  pay 'jjf — ^  costs 
of  suit ;  and  accordingly,  on  &c.,  paid  the  same  to  said  F ; 
yet,  &c.    Pratt  v.  Verjfj  t753,  and  Imp.  315. 

On  a  parol  agreement  and  special  damages. 

For  that  whereas  the  said  B  [defendant,]  on  &c.,  at  &c*, 
had  agreed  with  the  said  A  to  buy  of  him  all  such  hides  and 
skins,  of  all  and  singular  the  oxen,  heifers,  cows  and  calves, 

of  said  A,  which  he  should,  from  and  after  the  said of 

&c.,  until  &c.,  then  next  following,  happen  to  kill  and  slay  ; 
he,  the  said  B,  in  consideration  thereof,  and  of  $ — ,  to  him 
in  hand  paid  by  the  said  A,  promised  then  anJ  there,  that 
he  would,  on  the  day  last  mentioned,  pay  him  for  every 
hide  and  skin,  of  each  and  every  such  ox  &c ,  so  killed  and 
slain  by  the  saiJ  A,  within  the  time  aforesaid,  and  within  the 
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same  delivered  to  said  B,  the  sum  of  $ — ;  by  reason  of 
which  said  promise  of  the  said  B,  he,  the  said  A,  did,  with- 
in the  time  aforesaid,  kill  and  slay  ten  oxen,  ten  cows,  ten 
heifers,  and  ten  calves,  and  at  divers  times  and  days  within 
the  same  time  deUvered  to  the  said  B,  all  and  singular  the 
hides  and  skins  of  said  oxen  &c.,  so  killed  and  slain  accord* 
ing  to  the  form  of  the  bargain  and  agreement  aforesaid,  to  wit, 
at  &c,  aforesaid,  the  true  value  of  all  which  said  hides  and 
skins  so  delivered  to  the  said  B  by  the  said  A,  does  in  the 
whole,  amount  to  $ — ;  and  the  said  A,  trusting  to  the  afore- 
said  promise  of  the  said  B,  and  that  the  sum  of  $ —  would 
have  been  paid  to  him  by  the  said  B,  according  to  the  bargain 
and  agreement  aforesaid,  had  undertaken  and  promised  to 
one  C,  and  divers  other  persons  to  whom  the  said  A  was 
then  indebted,  in  the  like  sum,  to  pay  them  their  respective 
debts ;  yet  the  said  B  being  not  ignorant  of  the  premises, 
and  well  knowing  the  said  A  to  have  promised  the  payment 
of  said  sum  of  $ — ^  unto  said  C,  and  to  such  other  persons 
to  whom  he  stood  indebted  as  aforesaid,  and  contriving  to 
defraud  and  deceive  the  said  A  in  this  particular,  hath  not 
paid  the  same  sum  of  $ — ,  nor  any  part  thereof  to  said  A, 
though  requested,  but  he  still  refuses  to  pay  it ;  by  reason 
whereof,  said  A  hath  not  been  able  to  keep  his  said  promise 
and  day  of  payment  with  the  said  C,  and  others  to  whom 
he  stood  indebted  as  aforesaid ;  insomuch  that  he,  the  said 
A,  by  reason  thereof,  is  very  much  hurt  in  bis  good  name, 
credit,  and  reputation,  and  also  very  much  prejudiced  and 
hurt  in  his  trade  and  business,  and  dealings  with  the  said  G 
and  other  honest  tradesmen,  and  likewise  put  to  great 
trouble  and  expense,  in  defending  divers  actions  and  suits, 
commenced  and  prosecuted  against  the  said  A,  for  not  per- 
forming his  contracts,  occasioned  by  said  B's  not  perform- 
ing his  contracts  and  bargains,  so  made  with  the  said  A,  as 
aforesaid  ;  to  the  damage,  &c« 

For  tnoney  paid  by  plaintiff  to  discharge  defendani^s  deht^  at  his  request. 

For  that  whereas  the  said  H  C,  on  &c«,  at  &c.,  had,  at 
the  special  instance  and  request  of  the  said  0  B,  [defend- 
ant] and  for  his  proper  debt,  paid  to  one  E  P,  the  sum  of 
$ — ,  which  the  said  O  then  and  there  owed  the  said  E,  and 
ought  before  that  time  to  have  paid,  he,  the  said  O,  in  con- 
sideration thereof,  then  and  there  promised  the  said  H  to 
pay  him  that  sum  on  demand  ;  yet  the  said  O,  thereafter- 
wards,  though  requested  on  the  same  day,  hath  not,  &c. 

F.  Dana. 
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Agaimi  a  MoUor  far  leaving  a  ship  after  advance  money  paid. 

For  that  said  A  [defendant,]  at  Sec,  on  &c.,  shipped  him- 
self as  a  common  seaman  on  board  the  said  B's  ship,  called 
the  &c.,  to  proceed  in  her  on  a  voyage  from  said  &c.,  to 
^c;  in  consideration  whereof,  the  said  B  then  and  there 
paid  the  said  A,  the  sum  of  $ —  for  advance  wages,  and 
thereupon  the  said  A  then  and  there  promised  the  said  B 
to  proceed  on  said  voyage,  on  board  said  ship,  in  such  ca- 
pacity as  aforesaid.  Now  the  said  B,  in  fact  says,  that  the 
said  vessel  proceeded  in  the  voyage  aforesaid,  and  the  said 
A,  not  regarding  his  promise  aforesaid,  but  contriving  to 
deceive  and  defraud  the  said  B  of  the  said  sum,  and  also  to 
injure  the  said  B  in  the  voyage  aforementioned,  unlawfully 
deserted  and  left  said  vessel,  and  did  not  proceed  in  her 
according  to  his  said  promise,  whereby  the  said  B  was  put 
to  great  trouble  and  expense  in  procuring  another  person  to 
proceed  in  the  said  voyage  in  her,  in  his,  the  said  A's,  stead, 
&c. ;  to  the  damage,  &c. 

On  special  contract  to  pay  one  half  in  moneys  and  the  other  half  in  goods. 

For  that  the  said  A  [defendant,]  at  &c.,  on  &c.,  owing 
the  plaintiff  $ —  for  &c.  days'  work,  done  for  the  said  A, 
at  his  request,  by  the  said  B,  at  his  trade  aforesaid,  on  board 

the  said  A's  brig,  between  that  day  and  the  day  of 

&c.,  promised  the  plaintiff  to  pay  him  that  sum,  the  half 
thereof  in  lawful  money,  and  the  other  half  thereof  in  goods^ 
on  demand ;  yet  the  said  A  hath  not  paid  the  said  sum,  in 
manner  aforesaid,  or  any  otherwise,  though  requested  to  do 
it,  on  ^c,  at  &c.,  and  oftentimes  since,  but  still  neglects  it, 
&c.  K.  Dana. 

For  not  conveying  land  according  to  promise  in  writing. 

For  that  the  said  A  [defendant,]  on  &c.,  at  &c.,  by  a 
certain  note  and  memorandum  in  writing,  under  his  hand, 

agreed  with  the  said  B   to  sell  him  acres  of  land, 

bounded  &c.,  and  in  the  tenure  and  occupation  of  one  D, 
for  the  sum  of  $ — ,  and  the  said  A  then  and  there  received 
of  said  B,  $ — ,  in  part  payment,  and  then  and  there  promis- 
ed the  said  B,  that,  upon  payment  of  $ — ^  being  the  resi- 
due of  the  sum  of  ^ — ^  he,  the  said  A,  would  convey  the 

said acres  of  land  to  him,  the  said  B.  Now  the  plaintiff 

m  fact  saith,  that,  on  ^c,  at  ^c,  he  tendered  the  said  sum 
of  0—,  to  the  said  A,  and  then  and  there  requested  him 
that  be  would  convey  the  said acres  of  land  to  him; 
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the  said  B ;  yet  the  said  A  did  not,  and  yet  hath  not  con- 
veyed the  said acres  of  land  to  the  plaintifl^  though 

often  since  requested,  but  wholly  neglects  and  refuses  so  to 
do.  Read. 

Master  of  a  coasting  sloop  v.  owner  for, customary  wages. 

For  that  whereas  the  said  A,  at  ^c,  on  &c«»  appointed 
the  plaintiff  master  of  the  said  A's  coasting  sloop,  called 
&c.,  directing  him  to  employ  her  in  coasting  backwards  and 
forwards,  to  and  from  several  parts  of  this  commonwealth, 
to  the  best  advantage  of  the  said  A ;  and  for  the  plaintiff's 
service  in  managing  said  vessel,  the  said  A  then  and  there 
promised  him  to  allow  him,  for  and  during  such  time,  as  the 
plaintiff  should  continue  master  of  the  said  vessel,  such  share 
of  the  earnings  of  said  vessel,  as  is  customarily  allowed  to 
masters  of  such  coasting  vessels,  which  the  plaintiff  avers 
to  be  one  third  part.  Now  the  plaintiff  in  fact  says,  that 
from  &c.,  to  &c.,  he  employed  the  said  vessel  in  coasting  to 
and  from  several  parts  of  this  commonwealth,  during  which 
time  she  earned  the  sum  of  $ — ^  which  sum  the  said  A  re- 
ceived from  sundry  persons  for  freight  of  their  goods  carri- 
ed in  said  vessel  during  the  time  aforesaid ;  in  consideration 
whereof,  the  said  A,  on  the  same  day,  at  &c.,  promised  the 
plaintiff  to  allow  and  pay  him  the  sum  of  $ — ^  being  one 
third  part  of  what  the  said  A  received  as  the  earnings  of  said 
vessel,  in  manner  aforesaid,  &c. ;  yet,  ^c.  Bollon. 

On  a  special  promise  thai  the  defendant  would  not  appeal  from  a 
judgment^  hut  abide  by  and  pay  the  same. 

For  that  the  said  F,  at  a  court  held  before  S  W,  Esq.  on 
&c.,  at  &c.  by  the  consideration  of  said  Justice,  recovered 
judgment  against  said  C  [defendant,]  for  $ — ^  damages  and 
costs  of  court,  as  by  the  record  thereof,  with  the  said  Jus- 
tice remaining,  appears ;  from  which  judgment  the  said  C 
then  and  there  appealed  to  the  then  next  C.  C.  P.,  &c.,  and 
recognized  to  prosecute  said  appeal  with  effect ;  and  after- 
wards, to  wit,  on  &c.,  at  &c.,  upon  a  discourse,  then  and 
there  held  between  the  said  C  and  F,  of  and  concerning 
said  judgment,  and  of  and  concerning  said  appeal  thereon, 
it  was  mutually  agreed  between  them  that  said  C  should  not 
prosecute  said  appeal,  but  should  pay  said  F  the  sum  of  $ — 
and  costs  of  that  suit,  and  that  said  F  should  not  enter 
any  complaint  against  ssdd  C,  at  said  C.  C.  P.,  for  not  prose- 
cuting  said  appeal ;  and  in  consideration  of  said  agreement. 
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and  of  said  F's  promise,  then  and  there  made  to  said  C, 
not  to  enter  such  complaint,  the  said  C  then  and  there  pro- 
mised said  F,  that  he  would  not  prosecute  said  appeal,  and 
that  he  would  pay  said  F  the  sum  of  $ —  and  also  his  legal 
costs  of  said  suit,  on  demand ;  and  the  plaintiff  avers,  that 
the  legal  costs  of  said  action  were  taxed  by  said  Justice, 
and  amounted  to  $—^j  whereof  the  said  C,  afterwards,  to 
wit,  on  &c.,  at  &c.,  had  notice,  and  was  requested  to  pay 
the  same  $ —  and  said  costs ;  and  the  plaintiff  avers,  that 
he  did  not  enter  such  complaint  at  said  C.  C.  P.;  yet, 
though  requested,  the  said  C  has  never  paid  said  sums  but 
neglects  is  &c.  Bradbury. 

Against  the  inhabilanU  of  a  tovm^  on  their  committee*8  contract  to  build 

a  school-house.,  4*^. 

In  a  plea  of  the  case ;  for  that  one  6  D  and  J  A,  at 
said  Salem,  on  £lc.,  being  a  committee  of  the  said  inhabi- 
tants for  building  a  middle  school-house  in  said  S,  and  being 
duly  authorised  by  said  inhabitants,  for  that  purpose  and  in 
their  behalf,  to  contract  for  materials  and  labor  suitable  for 
building  the  same,  and  to  draw  orders  on  the  treasurer  of 
said  inhabitants  for  payment  of  the  same;  the  said  G  and 
A,  a  committee  as  aforesaid,  authorised  as  aforesaid,  then 
and  there,  in  consideration  that  the  plaintiff  at  their  request, 
had  sold  and  delivered  to  them,  for  the  use  of  the  said  in-  ' 
habitants,  the  frame  for  the  middle  school-house  in  said  S, 
and  raised  the  same,  of  the  value,  so  raised,  of  $  — ,  by 
their,  the  said  G  and  J's  order,  in  writing  of  that  date,  by  them 
signed,  did  direct  R  M,  Esq.,  then  and  there  treasurer  of 
the  said  inhabitants,  and  yet  their  treasurer,  to  pay  the  plain- 
tiff on  demand,  the  sum  of  $ —  of  the  moneys  of  the  said 
inhabitants,  for  the  said  frame  and  raising  the  same,  which 
order  the  plaintiff  thereafterward,  on  &c.,  presented  to  the 
said  treasurer  and  requested  payment  thereof;  and  the 
said  treasurer  hath  neglected  and  still  neglects  and  refuses 
to  pay  the  same ;  by  reason  of  all  which,  and  of  law,  the 
said  inhabitants  became  liable  ;  and  thereafterwards,  on  the 
same  day,  in  consideration  thereof,  promised  the  plaintiff  to* 
pay  him  the  same  sum  of  $ —  on  demand ;  yet,  though  re- 
quested, the  said  inhabitants  have  never  paid  the  same  sum 
nor  any  part  thereof,  &c.  Dans. 

On  an  agreems$U  to  exchange  horses^eamest  haoing  heenjHnd. 

For  that,  at  &c.,  on  &c.,  it  was  agreed  between  the 
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plaintiff  and  the  said  D  [defendant,]  that  the  plaintiff  ^boiAl 
give  the  said  D  a  colt  in  exchange  for  his  mare,  and  should 
pay  him  ji —  to  boot,  on  &c.,  and  that  it  was  further  agreed 
there,  on  said  day,  between  the  plaintiff  and  said  D,  that 
the  plaintiff  should  keep  the  said  colt  until  &c.;  and  the 
said  D,  then  and  there  agreed  to  give  his  said  mare  to  the 
plaintiff,  on  &c. ;  and  the  said  D,  to  make  the  agreement 
the  more  firm  and  binding,  paid  to  the  plaintiff  $ —  in  ear- 
nest of  the  bargain,  and  the  {daintiff  kept  the  said  colt  until 

;  and  the  plaintiff  then,  on  said  &c.,  did  offer  to  pay 

the  said  D,  the  said  $ — ,  and  requested  him  to  accept  the 
same,  and  then  and  there  requested  the  said  D  to  deliver 
to  the  plaintiff,  his,  the  said  D's,  said  mare,  which  he  then 
and  there  refused,  and  ever  since  hath  refused  to  do ;  to 
the  damage,  &c.    5  Term  Rep.  409. 

Tottm  treasurer  v.  constable^  for  not  coUecting  a  tax. 

For  that  whereas  the  said  £,  on  &c.,  at  &c.,  then  be- 
ing one  of  the  constables  of  the  town  of  A  aforesaid,  receiv- 
ed of  the  assessors  for  the  said  town  of  A,  a  certain  rate- 
bill  upon  several  of  the  inhabitants  of  A  aforesaid,  of  them 
to  levy  and  raise  the  sum  of  $ — ,  part  of  the  town  rate  of  A 
aforesaid,  with  a  warrant  sufficiently  empowering  him  to  dis- 
train for  the  same,  and  to  pay  the  same  to  the  treasurer  of 

said  town  of  A,  on  or  before ;  whereupon  the  said  E 

did  then  and  there  promise  to  collect  and  pay  the  same  ac- 
cordingly; yet,  &c. 

For  privilege  or  freight  money  hy  mariner. 

First  Count.  For  that  whereas  on  &c.,  at  &c.,  the 
said  A  and  B  [defendants]  were  owners  of  a  certain  ship 
called  &c.,  and  it  was  then  and  there  agreed,  by  and  be- 
tween them  and  the  plaintiff,  that  he  should  do  the  service 
of  a  faithful  mariner  on  board  said  ship,  in  the  capacity  of 
chief  m'ate,  in  a  voyage  from  &c.,  to  &c.,  and  thence  to  &c., 
and  that  the  plaintiff,  besides  the  customary  stipulated  wages 
should  have  allowed  him  -^—  tons,  privilege  in  said  ship ; 
and  if  the  plaintiff  should  not  occupy  the  said  privilege,  and 
the  said  ship  should  be  fully  freighted  and  loaded  in  that 
part  of  the  voyage  aforesaid,  from  &c.,  to  &c.,  that  then 
the  said  A  and  B  should  pay  the  plaintiff  for  said  privilege, 
so  much  as  the  said  privilege  was  reasonably  worth.  And, 
thereupon,  in  consideration  that  the  plaintiff,  at  the  special 
instance  and  request  of  said  A  and  B,  then  and  there  faith- 
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firily  prbtaiised  to  perfbrm  all  the  said  agreement,  on  his  part 
to  be  perfonned,  the  said  A  and  B  then  and  there  prombed 
the  plaintiff,  to  perform  all  said  agreement,  on  their  part  to 
be  performed.  And  the  plaintiff  avers,  that  giving  credit  to 
the  last  mentioned  promise  of  said  A  and  B,  he  went  the 
said  voyage ;  that  he  performed  the  service  of  a  faithful 
mariner  on  board  said  ship,  in  the  capacity  of  chief  mate ; 
that  he  did  not  occupy  his  privilege  aforesaid,  in  said  ship, 
in  the  part  of  the  voyage  from  &c.  to  &c.,  or  any  part  there- 
of;  and  that  the  said  ship  was  fully  loaded  and  freighted  by 
ot  for  the  account  or  benefit  of  said  A  and  B,  in  the  said 
part  of  the  voyage  aforesaid,  viz.  from  &c.,  to  &c. ;  where- 
by the  said  A  and  B  became  liable  to  pay  ihj  plaintiff  so 
much  money  as  the  privilege  aforesaid  was  reasonably  worth 
on  demand  ;  which  the  plaintiff  avers  to  be  the  sum  of  $ — , 
whereof  the  said  A  and  B  thereafterwards,  at  &c.,  had  no- 
tice. 

Second  Count.    And  also,  for  that  whereas  the  plain- 
tiff, on  &c.,  at  &c.,  at  the  special  instance  and  request  of 

said  A  and  B,  had  permitted  them  to  load  and  freight 

tons  on  board  a  certain  other  ship,  called  ^c,  in  and  on  ac- 
count of  the  privilege,  as  it  is  called,  which  belonged  to  the 

plaintiff,  of tons  on  board  said  other  ship  &c.,  from  &C., 

to  &c.,  which  privilege  they  occupied,  and  loaded  and  freight- 
ed accordingly ;  the  said  A  and  B,  then  and  there  promised 
the  plaintiff  to  pay  him  on  demand  therefor,  so  much  as  he 
reasonably  deserved,  which  the  plaintiff  avers  to  be  the  sum 
of  &c  Putnam. 

Add  "  Money  had  and  received.''^ 

Part  otonera  v.  nuuter  [part  owner]  for  breach  of  orders. 

In  a  plea  of  the  case,  for  that  whereas  the  plaintiffs  and 
the  said  £  [defendant]  were,  on  &c.,  at  &C.,  joint  owners 
of  the  brig,  called  &c.,  and  her  cargo  and  goods  on  board, 
which  are  enumerated  in  the  schedule  annexed,  in  the  fol- 
lowing proportion,  viz.  £lc.,  &c.  ;  and  the  brig  so  laden,  and 
then  lying  at  &;c.,  bound  on  a  voyage  to  &c.,  beyond  seas, 
with  said  cargo  was  of  the  value  of  $ — ;  and  the  plaintiffs, 
being  the  major  part  of  said  owners,  in  number  and  value, 
according  to  the  custom  of  merchants,  and  at  the  recjuest  of 
said  E,  appointed  him,  the  said  E,  master  of  the  said  brig, 
for  the  said  intended  voyage,  and  then  and  there  promised 
to  albw  and  pay  him,  the  said  £,  at  the  rate  of  $ — ^  for 


aOO  ASSUMPSIT. 

master's  wages,  monthly,  during  said  voyage,  and  also  j8-— 
per  cent  for  commissions  on  the  sale  and  disposal  of  said 
cargo,  and  for  the  purchase  of  other  cargo,  according  to  the 
orders  hereinafter  mentioned ;  in  consideration  thereof,  the 
said  £  then  and  there  promised  the  plaintiffs,  that  he  would 
immediately  proceed,  &c.  [so  recite  the  Mubstance  of  the 
orders.\  Now  the  plaintiffs  aver,  that  the  said  E,  having 
taken  the  charge  of  said  brig  and  cargo,  as  master  afore* 
said,  afterwards  on  &c.,  proceeded  from  &c.  on  the  voyage 
aforesaid,  and  on  &c.,  arrived  at  &c.,  with  the  same  cargo, 
and  with  the  net  proceeds  thereof  could  have  easily  pur- 
chased a  cargo,  &c.  [as  in  the  orders :]  yet  the  said  £,  not 
minding  his  promises  aforesaid,  but  contriving  to  deceive 
and  defraud  the  plaintiff,  did  not  purchase  a  cargo  &c.,  but 
refused  and  neglected  so  to  do  &c.,  [state  the  particular 
breaches]  and  though  often  requested,  has  not  rendered  the 
plaintiffs  any  account  of  his  proceedings  in  said  voyage, 
though  said  voyage  is  long  since  ended,  and  still  refuses  and 
neglects  so  to  do. 

Add  a  count  aa  on  a  promise  hy  hcdUff^  4*^. 

Against  administrator  on  a  joint  note  of  intestate  and  plaintiff  paid 

by  plaintiff. 

For  that  the  said  A  [plaintiff,]  and  said  I,  [intestate,]  at 
&c.,  on  &c.,  being  jointly  indebted  to  one  C,  in  the  sura  of 
$—9  to  secure  the  payment  of  said  sum,  gave  a  promissory 
note  to  said  C,  of  that  date ;  by  which  they  promised  jointly 

and  severally  to  pay  said  C,  that  sum  in months  irom  that 

date,  with  interest  therefor  until  paid.  And  afterwards,  on 
4*0.,  at  &c.,  said  note  being  due  and  unpaid,  said  A  was  re- 
quested by  said  C  to  pay  her  the  whole  of  said  sum  and 
the  interest  until' that  time,  which  the  said  A,  then  and  there 
did,  the  interest  and  principal  amounting  to  $ — ,  of  which 
the  said  I,  thereafterwards  on  the  same  day  had  notice,  and 
thereby  became  liable  to  and  in  consideration  of  the  premi- 
ses, then  and  there  promised  the  plaintiff  to  pay  him  one 
half  of  the  principal  and  interest,  to  wit  the  sum  of  $ —  on 
demand ;  yet  the  said  I,  though  often  requested,  to  wir,  on 
&c.,  at  &c.,  never  paid  the  sum  in  his  lifetime,  nor  hath  the 
said  D  [defendant]  paid  the  same,  though  alike  requested^ 
since  his  death,  &c.  Parsons. 

On  a  promise  hy  note  to  repair  a  wharf  4*c. 

In  a  plea  of  the  case,  for  that  the  said  A  [defendant]  on 
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^c,  at  &c«,  agreed  with  the  plaintiff,  that  he,  the  said  A/ 
would  repafa*,  ballast  and  mud  the  plaintiff's  wharf,  situate 
in  &c^  lying  between  ^c,  for  the  sum  of  $ — ^  to  be  paid 
him  by  the  plaintiff  therefor,  and  that  the  said  A,  in  consid- 
eration that  the  plaintiff  had  disbursed  for,  and  paid  him 
^ —  in  part  and  promised  to  pay  him,  the  said  A,  other  $ — , 
in  fuU  of  tbe  said  % — ^  when  he  should  have  finished  the 
aforesaid  mudding,  repairing,  and  ballasting  the  wharf  of  the 
plaintiff,  then  and  there  promised  the  plaintiff  well  and  faith- 
fully to  repair,  mud  and  ballast  said  wharf  of  the  plain tiff^ 
according  to  his  agreement  aforesaid,  on  demand;  yet 
though  requested,  wz^  on  &c.,  at  &c.,  &c. 

Against  executor^  on  a  special  agreement  of  testator. 

*  In  a  plea  of  the  case,  for  that  in  the  lifetime  of  said  C, 
viz.  on  &C.,  at  &c.,  a  certain  discourse  was  moved  and  had 
between  the  plaintiff  and  said  C,  of  and  concerning  the 
plaintiff's  removing  from  off  the  farm  of  his  late  father,  in 
&c.,  where  the  plaintiff  then  lived,  and  selling  his  own  land 
adjoining  thereto,  and  also  his  right  in  his  said  father's  real 
estate,  and  of  his,  the  plaintiff's,  living  with  said  C,  until 
the  plaintiff  by  the  help  and  assistance  of  said  C,  could 
purchase  some  other  place ;  and  the  ssud  C,  then  and  there 
promised  the  plaintiff,  that  if  he  would  remove  quietly  from 
his  said  father's  farm,  he,  tbe  said  C,  would  give  him,  the 
plaintiff,  $ —  towards  purchasing  some  other  place,  and  help 
him,  the  plaintiff,  otherwise.  Now  the  plaintiff  in  fact  says^ 
that  he,  relying  on  the  said  promise  of  the  said  C,  did  re- 
move off  from  his  said  father's  farm,  sell  his  own  land  ad* 
joining  thereto,  being  ^c,  and  also  all  his  right  in  his  said 
late  father's  estate,  and  lived  with  the  said  C,  for  tbe  space 
of  one  year ;  yet  the  said  C,  wickedly  contriving  to  de- 
fraud and  injure  tbe  plaintiff,  though  requested,  never  gave 
the  said  A  the  said  sum  of  $ —  towards  purchasing  some 
other  place,  nor  otherwise  helped  him,  but  utterly  refused 
to  do  either ;  nor  since  bis  death,  &c.  R.  Dana. 

Part  ovmer  v.  part  aiwier,  for  repairs  of  a  saW'Hiilh 

For  that  from  &c.,  to  &c.,  the  plaintiff  hath  been  owner 
and  occupier  of  an  undivided  moiety  of  a  saw -mill,  called 
&c.,  in  &c.,  the  other  moiety  thereof  belonging  to  tbe  said 
A,  [defendant,]  and  one  D,  viz.  to  each  an  undivided  one 
fourth  part ;  and  the  plaintiff  and  the  said  A  and  D,  having 
hitherto  received  the  profits  of  said  mill,  and  improved  it  ac- 
cording to  their  respective  interests  therein,  were,  and  by  law 
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are  bound  to  repair  and  keep  up  the  aande  and  tlie  utendils 
thereof;  and  whereas  the  said  mill  and  utensils,  on  4rc.,  fell 
to  decay  and  wanted  repairs,  mentioned  in  the  schedule  an- 
nexed heretOy  and  the  plaintiff,  on  &c.,  at  &c«,  gave  notice 
thereof  to  the  said  A  and  D^  and  required  their  aid  and  as* 
sistance,  in  proportion  to  their  respective  interests  aforesaid, 
for  repairing  said  mill  and  utensils,  but  they  refused  it; 
whereupon  the  plaintiff  caused  said  mill  and  utensils  to  h^ 
repaired,  and  therem  used  the  materials  and  did  the  labor 
mentioned  in  said  schedule,  all  being  necessary,  and  amount- 
iDg  to  0 — ^  and  thereof,  on  &c.,  at  &c.,  gave  notice  to  the 
said  A  and  D ;  and  the  said  B  thereupon  became  liable  to 
pay  the  plaintiff  one  fourth  part  of  said  sum,  being  $«^ ;  and 
being  so  liable,  in  consideration,  &c.  Co*  Lit.  54,  200 ;  2 
Ld.  Raym.  1093;  F.  JV.  B.  127,  296, 

For  money  due  on  seUhment  by  judge  of  probate  of  the  real  eetate^  on 

one  heir  J  against  hauband  and  wife* 

For  that  L  B,  late  of  S  aforesaid,  was,  in  his  lifetime, 
seized  in  bis  demesne,  as  of  fee,  of  certain  lands  and  tene- 
ments situate  in  S,  aforesaid,  and  on  &c.,  there  died  so  seiz- 
ed thereof,  and  intestate,  leaving  several  co-heirs,  viz.  T. 
C,  A.  C,  S.  C,  M.  C,  [plaintiff]  and  P.  C.  [one  defend- 
ant]  his  heirs,  to  whom  the  said  estate  descended  in  this 
form,  namely,  to  the  said  T  two-sixth  parts  thereof,  and  to 
the  said  A,  S,  M,  and  P,  one  sixth  part  thereof,  each ;  and 
afterwards,  and  before  there  was  any  settlement  or  distribu- 
tion of  the  said  estate,  made  by  the  Judge  of  Probate  of 
Wills  and  granting  administration  in  and  for  the  said  coun- 
ty of  E,  and  before  the  same  A  came  of  age  or  was  mar- 
ried, he,  on  &C*,  at  &c.,  died  seized  in  fee  of  his  said  un- 
divided sixth  part  of  the  real  estate  aforesaid,  and  intestate, 
leaving  the  said  T,  S,  M,  and  P,  his  heirs.  And  it  being 
duly,  and  according  to  law,  represented  and  made  to  appear 
to  S  D,  Esq ,  Judge  of  Probate  of  Wills  and  granting  ad- 
ministration in  and  for  tbe  said  county  of  E,  that  the  real  es- 
tate aforesaid,  whereof  the  said  L  B  died  so  seized,  could 
not  be  divided  among  all  his  children  without  great  prejudice 
to  or  spoiling  the  whole,  and  that  it  would  conveniently  ac- 
commodate more  of  his  children  than  his  eldest  son,  the  said 
Judge,  on  &c^  in  pursuance  of  tbe  power  and  authority  giv- 
en him  by  the  laws  of  this  Province  [commonwealth,]  made 
for  the  settlement  and  distribution  of  intestates'  estates,  ad- 
judged and  decreed parts,  other  than  her  share  of  the 
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real  estate,  whereof  the  said  L  B  died  so  seized,  unsettled, 
unto  the  said  P,  aud  settled  the  same  on  her,  to  hold  to  her 
and  her  heirs  forever,  she  paying  to  the  said  M,  when  she  , 
came  of  age,  or  was  married,  the  sum  of  JE27,  with  lawful 
interest  for  the  same  from  the  said  &c.,  day  of  &c.,  the  said 
JC27  being  the  said  M's  proportionate  part  or  share  of  the 
value  of  the  real  estate,  so  ordered  unto  and  settled  on  the 
said  P.  And  the  said  P,  then  and  there,  while  sole  and 
before  her  intermarriage  with  the  s<iid  E,  [the  joint  defend- 
ant] accepted  the  real  estate  so  ordered  to,  and  settled  on 
her,  and  entered  thereinto,  and  thereby  became  chargeable 
to  pay  the  said  M  the  aforesaid  sum  of  <£27,  with  lawful 
Interest  for  the  same,  when  she  came  of  age,  or  was  married, 
^  which  first  happened,  and  promised  the  said  M  to  do  it  ac- 
*  cordingly.  And  the  said  M  came  of  age  on  the  &c.  day 
of  &c. ;  yet  the  said  P,  though  often  requested,  never  paid 
the  said  iC27,  or  the  interest  thereof,  while  Bole ;  nor  since 
her  intermarriage  with  said  £,  have*  the  said  G  and  P,  or 
either  of  them,  though  alike  requested,  ever  paid  the  same, 
but  wholly  neglect  and  refuse  so  to  do.       Trowbridge. 

Against  assignee  of  a  term^  by  assignor ^  for  not  repairing^  according 

to  the  original  covenants  of  the  lease. 

For  that  the  plaintiff,  on  &c.,  at  &c.,  being  possessed  of 
two  certain  messuages  or  tenements,  situate  at  &c.,  for  the 
then  residue  of  a  certain  term  of  six  years,  commencing 
from  the  &c.  day  of  &c.,  by  virtue  of  a  certain  demise  or 
lease  thereof,  made  from  one  R  to  the  plaintiff  and  his  as- 
signees,  by  indenture,  bearing  date  the  ^c.  day  of  &c., 
tinder  divers  covenants  and  agreements,  contained  in  said 
indenture,  on  the  part  and  behalf  of  the  plaintiff,  as  such 
lessee  thereof,  and  his  assignees,  to  be  kept  and  performed, 
of  whic^h  the  said  D  [defendant]  then  and  there  had  notice; 
and  in  consideration  that  the  plaintiff,  at  the  special  request 
of  the  said  D,  would  then  and  there  sell  and  assign  over  the 
same  to  the  said  D,  for  the  then  residue  of  the  said  term, 
subject  to  the  covenants  and  agreements  on  the  lessee's 
part  and  behalf,  in  the  said  indenture  contained,  then  and 
there  faithfully  promised  the  plaintiff,  that  he,  the  said  D, 
would  perform  and  keep,  all  and  singular  such  agreements 
and  covenants,  from  the  &c.  day  of  &c.,  last  past.  And  the 
plaintiff  avers,  that,  confiding  in  the  said  promise  of  the  said 
-  D,  he  did  then  and  ihere  sell  and  assign  over  to  the  said  D, 
the  said  messuages  or  tenements,  with  the  appurtenances 
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SO  demised  to  the  plaintiff  as  afcH^said,  for  the  then  residue 
of  the  said  term,  subject  to  such  covenants  and  agreements 
on  the  lessee's  part  and  behalf,  as  aforesaid ;  and  that  the 
said  Dy  by  virtue  of  said  sale  and  assignment,  then  and 
there  entered  upon  the  same  and  became  and  was  possess- 
ed thereof,  for  the  then  residue  of  the  said  term ;  and  al- 
though, amongst  others  contained  in  said  indenture,  there 
Was  a  certsun  covenant  and  agreement,  with  the  said  R,  on 
the  part  of  the  plaintiff,  as  such  lessee  of  the  said  messuages 
or  tenements,  with  the  appurtenances  as  aforesaid,  well  and 
sufficiently  to  repair  the  same  during  the  said  term,  and  to 
leave  them  so  well  and  sufficiently  repaired,  at  the  expiration 
thereof;  yet  the  said  D,  not  minding  his  promise  aforesaid, 
but  contriving  to  injure  the  plaintiff  in  this  behalf,  did  not,  nor 
would,  though  often  requested,  perform  or  keep  the  said  cov- 
enant and  agreement  herein  before  mentioned  according  to 
the  effect  of  his  said  promises,  but  wholly  failed  so  to  do;  and 
on  the  contrary  thereof,  after  such  sale  and  assignment  as 
aforesaid,  by  the  plaintiff  to  the  said  D,  and  during  the  said 
demise,  the  said  D  suffered  the  said  messuages  or  tenemetitSt 
with  the  appurtenances,  to  be  greatly  ruinous  and  decayed 
for  want  of  necessary  repairing  thereof;  and  at  the  expiration 
of  the  said  term,  so  left  the  same  out  of  repair,  in  breach  of  the 
said  covenant  and  agreement,  so  made  by  the  plaintiff  with 
the  said  R,  and  the  promise  aforesaid  of  the  said  D ;  where- 
by the  plaintiff  afterwards,  on  &c.,  at  &c.,  was  obliged  to 
pay,  and  did  actually  pay  to  the  said  R,  the  sum  of  $60,  as 
a  satisfaction  to  the  said  R  for  such  breach  of  the  covenant 
aforesaid,  and  his  costs  of  prosecuting  a  certain  action  of  law 
against  the  plaintiff  in  respect  thereof,  and  also  the  sum  of 
;^30,  in  and  about  the  defence  of  the  said  action.  See  3 
Went.  4. 

By  executors  for  rent  for  a  half  year^  due  since  tesiator^s  decease. 

For  that,  at  £lc.,  on  &c.,  the  said  R,  being  possessed  for 
the  then  residue  of  a  term  of  years,  which  is  not  yet  ex- 
pired, of  a  certain  messuage,  yard  and  appurtenances,  sit- 
uate, &c.,  the  said  D,  [defendant]  in  consideration  that  the 
said  R  would,  at  the  special  request  of  the  said  D,  let  and 
demise  to  him  the  said  messuage,  &c.,  then  and  there  pro- 
mised the  said  R  to  pay  him  rent  therefor,  at  and  after  the 
rate  of  j{|12  per  annum,  by  two  equal  payments,  on  &c. 
and  on  &c.  And  the  plsdntiffs  aver,  that  the  said  R,  con- 
fiding in  the  said  promise  of  the  said  D,  then  and  there  let 
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and  demised  the  said  messuage,  ^c,  to  the  said  D,  who 
entered  thereupon,  and  from  thence  to  the  &c.  day  of  &c., 
continued  to  bold  the  same  by  virtue  of  said  demise ;  and 
that  after  the  making  of  the  said  promise  of  the  said  D,  the 
said  Ry  on  &c.,  at  &lc.j  died  possessed,  for  the  then  residue 
of  the  said  term  of  years  of  the  said  messuage  &c. ;  whereby 
the  plaintiffs,  as  executors  as  aforesaid,  became  possessed, 
for  the  then  residue  of  the  said  term  of  years,  of  the  said 
messuage,  &c,,  until  the  said  ^c.  day  of  &c.,  whereof  the 
said  D  had  notice ;  by  reason  of  all  which,  the  said  D,  on 
the  &c.  day  of  &c.,  last  mentioned,  became  liable  to  pay 
to  the  plaintiffs,  as  such  executors,  the  sum  of  $6^  being 
one  half  of  the  said  yearly  rent,  whenever  requested. 

Second  Count.  And  for  that  the  said  D,  afterwards, 
and  after  the  death  of  the  said  R,  viz.  on  &c.,  at  ^c,  being 
indebted  to  the  plaintiffs,  as  executors  as  aforesaid,  in  the 
further  sum  of  glO,  for  the  use  and  occupation  of  a  certain 
other  messuage,  &.C.,  whereof  the  said  R,  was,  in  his  life- 
time and  at  his  death,  possessed,  for  the  residue  of  a  term 
of  years  not  yet  expired,  situate,  &c.,  for  thj&  space  of  six 
months  before  that  time,  held,  used  and  enjoyed,  at  the 
special  request  of  the  said  D,  and  by  the  permission  of  the 
said  R,  in  consideration  thereof,  then  and  there  promised 
the  plaintiffs,  as  executors  as  aforesaid,  to  pa^y  them  the 
same  sum  on  demand.  [Md  a  quantum  meruit^  as  in  this 
last  count.]  Yet,  though  often  requested,  the  said  D  hath 
never  paid  the  said  sums,  or  either  of  them,  to  the  plaintiffs, 
&c.     See  3  fVent.  7. 

Against  tenant  for  not  managing  land  in  a  husband-like  manner. 

For  that,  on  &c.,  at  &c.,  the  said  D  [defendant]  was 
holding  of  the  plaintiff,  as  his  tenant,  a  certain  farm  with  its 
appurtenances,  situate,  &c.,  consisting  of  &c.,  for  the  then 
residue  of  a  term  of  nine  years,  commencing  on  &c. ;  and 
in  consideration  that  the  plaintiff,  at  the  special  request  of 
the  said  D,  then  and  there  had  promised  the  said  D,  that 
he,  the  plaintiff,  would  permit  the  said  D,  to  have,  occupy, 
possess  and  enjoy  the  said  fargi,  with  the  appurtenances, 
from  the  expiration  of  the  said  term  of  nine  years,  for  so 
long  a  time  as  the  said  D  and  the  plaintiff  should  please,  at 
a  certain  yearly  rent,  to  be  paid  therefor  by  the  said  D  to 
the  plaintiff,  for  the  use  and  occupation  thereof,  he,  the  said 
D,  then  and  there  promised  the  plaintiff  that  he,  the  said  E^ 
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during  such  time  as  he  should  hold  and  enjoy  the  said  faraiy 
&c.,  by  the  permission  of  the  plaintiff,  would  use  and  occu- 
py said  farm  in  a  husband-like  manner.  And  the  plaintiff 
avers,  that,  giving  credit  to  the  said  promise  of  the  said  D^ 
he  hath  permitted  the  said  D  to  hold,  occupy  and  enjoy  the 
said  farm  with  the  appurtenances,  from  the  expiration  of 
the  said  term  hitherto,  and  that  the  said  D  hath  according- 
ly held  and  enjoyed  the  same ;  yet  the  said  D,  since  the 
expiration  of  the  ssdd  term,  hath  not  hitherto  occupied  the 
said  farm  with  the  appurtenances,  in  a  husband-like  manner; 
but,  on  the  contrary,  hath  kept,  and  doth  still  keep,  fifty 
acres  of  land,  parcel  of  said  farm,  in  tillage,  when  the  same 
ought  not  to  be;  whereby  the  said  farm  is  greatly  damaged 
4ind  diminished  in  value,  Sfc.    See  3  fVenL  26, 

Far  not  permitiing  tenant  to  carry  away  wheats  soton  during  the  term^ 

according  to  agreement. 

For  that  whereas  on  &c.,  at  &c.,  it  was  agreed  by  and 
between  the  said  E  [defendant]  and  the  plaintiff,  that  the 
plaintiff  should  hold,  occupy  and  enjoy  a  certain  farm  of 
the  said  £,  situate  &c.,  under  the  certain  yearly  rent  of  j^60, 
for  five  years  then  next  ensuing,  if  so  long  the  plaintiff 
should  see  fit  so  to  do ;  and  that  the  plaintiff  should  be  at 
liberty  to  determine  the  said  agreement  and  the  said  term, 
at  the  end  of  any  of  those  five  years ;  and  that  whenever 
the  plaintiff  should  determine  said  agreement  and  term,  he 
should,  at  the  next  harvest  then  following,  quietly  reap  and 
take  away  all  such  wheat  as  should,  at  the  determination  of 
said  agreement,  be  sown  or  growing  on  the  same  farm. 
And  the  said  E,  then  and  there,  in  consideration,  ^c.  [Leu/ 
mutual  promises.]  And  the  plaintiff  avers,  that  on  &c.,  at 
^c,  in  pursuance  of  said  agreement  and  promises,  he  en- 
tered into  the  said  farm  and  the  appurtenances,  and  by  vir- 
tue of  the  same,  held  and  occupied  the  same  farm  and  ap- 
purtenances, until  &c.,  when,  by  virtue  of  the  agreement 
aforesaid  and  the  liberty  therein  reserved  to  him,  he  deliv* 
ered  up  the  possession  of  the  said  farm  with  the  appurte- 
nances to  the  said  D,  viz.  at  S  aforesaid  ;  and  that,  at  the 
4ime  of  his  so  determining  of  the  said  agreement,  there 
vrere  sown  and  growing  on  the  said  farm,  ten  acres  of  wheat, 
at  the  harvest  then  next  ensuing ;  of  all  which  the  said  E 
then  and  there  had  notice ;  yet  the  said  E,  though  request- 
ed at  the  said  time  of  harvest,  would  not  permit  the  plaintiff 
to  enter  upon  said  farm,  where  the  said  wheat  was  growing. 
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to  reap  or  carry  away  the  same ;  but,  on  the  contrary,  the 
said  £,  at  the  said  time  of  harvest,  reaped  and  carried  away 
the  said  wheat  and  converted  the  same  to  his  own  use,  Slc. 
See  3  Went.  44. 

For  money  to  be  paid  for  a  watchj  on  death  or  marriage. 

For  that  the  said  £  [defendant,]  at  ^c,  on  &c.,  in  con- 
sideration that  the  plaintiff,  at  the  special  request  of  the  said 
E,had  sold  and  delivered  him  a  certain  silver  watch,  then 
and  there  promised  the  plaintiff  to  pay  him,  for  the  same 
watch,-  the  sum  of  $20  upon  the  marriage  of  the  said  £,  or 
upon  the  day  of  his  death,  whichever  should  first  happen. 
Now  the  plaintiff  avers,  that,  on  &rC.,at  4rc.,  the  said  £  took 
to  wife  one  L,  and  by  reason  thereof  the  said  sum  of  $20 
then  and  there  became  due  and  payable  to  the  plaintiff;  of 
which  the  said  £,  on  &c.,  at  ^c,  had  due  notice ;  yet  &c. 

For  not  paying  rent  for  ready  Jumished  lodgings^  for  the  whole  time 

agreed  on. 

For  that  the  said  £  [defendant,]  on  &c.,  at  &c.,  in  con« 
sideration  that  the  plaintiff  would  permit  the  said  £,  to  hold, 
occupy  and  enjoy  a  certain  ready  furnished  dwellinghouse 
with  the  appurtenances,  belonging  to  the  plaintiff,  situate  in 
&c.,  together  with  the  furniture  and  goods  of  the  plaintifl^ 
in  and  upon  the  same,  for  the  space  of  three  months  then 
next  ensuing,  promised  the  plaintiff  to  hire  the  same  of  him 
for  the  said  three  months,  and  to  pay  him  therefor  the  sum 
of  $4  for  every  week  of  the  said  three  months,  amounting 
in  the  whole  to  {^48.  And  the  plaintiff  avers,  that,  confid- 
ing in  the  said  promises  of  the  said  £,  he  then  and  there 
let  to  hire  to  the  said  £,  tlie  said  dwellinghouse  and  ap- 
purtenances, together  with  the  furniture  and  goods  afore- 
said, and  was  then  and  there,  and  always  afterwards,  ready 
and  willing  to  permit  the  said  £  to  hold,  occupy  and  enjoy 
the  same  for  the  said  three  months.  And  the  plaintiff  fur- 
ther avers,  that  though  the  said  £  did  then  and  there  enter 
into  and  upon  the  said  demised  dwellinghouse  and  appurte- 
nances, and  became  and  was  possessed  thereof  for  the  term 
aforesaid,  and  though  the  said  £  continued  therein  for  part 
of  the  said  term,  viz,  &c. ;  yet  the  said  £  would  not  continue 
in  said  dwellinghouse  for  the  remainder  of  said  term,  though 
often  requested,  but  wholly  failed  and  made  default ;  and 
though  the  said  term  of  three  months  is  now  long  since 
past,  hath  not  paid  the  plaintiff  the  said  ^48,  or  any  part 
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thereof,  but  wholly  refuses  and  neglects  so  to  do«    See  3 
Went.  69. 

On  promise  to  pay  for  goods^  if  not  returned  in  a  limited  time. 

For  that  the  said  E  [defendant,]  on  &c.,  at  &c.,  in  con- 
sideration that  the  plaintiff  would  then  and  there  deliver 
to  him,  the  said  E,  at  his  special  request,  two  pieces  of  flower- 
ed velvet  on  sale,  or  to  return  the  same  in  three  days,  then 
next  ensuing,  then  and  there  promised  theplaintiff  to  return 
to  him  the  said  two  pieces  of  velvet  in  three  days  next  then 
ensuing,  or  otherwise  he,  the  said  E,  would  buy  the  same 
and  pay  theplaintiff  therefor  the  price  and  sum  of  ;?100, 
on  demand.  Now  the  plaintiff  avers,  that,  confiding  in  the 
said  promise  of  the  said  E,  he  did  then  and  there  deliver 
the  said  two  pieces  of  velvet  to  the  said  E,  and  that  the  said 
£  did  not  within  the  said  three  days  return  the  same  to  the 
plaintiff;  by  reason  whereof,  the  said  E  became  the  buyer 
thereof,  and  liable  to  pay  the  plaintiff  the  said  sum  of  $100 
therefor;  yet,  &c.     See  3  Went  121. 

On  promise  to  pay  for  goods  delivered  to  a  third  person  on  an  allowance 

made. 

For  that  the  said  E  [defendant,]  on  &c.,  at  ^c,  in  con- 
sideration that  the  plaintiff  had,  before  that  time,  at  the 
special  request  of  one  S,  sold  and  delivered  to  him,  the  said 
b,  divers  goods  and  merchandises,  of  the  value  of  $100 
and  there  promised  the  plaintiff,  that  if  be,  the  plaintiff, 
would  allow  $5  per  cent,  (that  is  to  say,  at  the  rate  of  $5  in 
the  hundred)  deduction  from  the  said  $100,  he,  the  said  E, 
would  then  and  there  advance  to  the  plaintiff  the  sum  of 
$95,  being  the  remainder  of  such  sum  of  $100,  after  such 
deduction  made ;  and  although  the  plaintiff,  from  the  time  of 
said  promise  hitherto,  always  hath  been  and  still  is  ready 
and  willing  to  make  such  deduction  or  allowance  as  afore- 
said, of  which  the  said  E,  on  &c.,  at  &c.,  had  notice,  and 
was  then  and  there  requested  to  advance  to  the  plaintiff  the 
saJd  sum  of  $95,  according  to  the  said  E's  promise  afore- 
said ;  yet,  &c.    See  3  Went.  122. 

On  a  promise  to  take  hack  a  horse  if  unsound^  and  to  repay  the  price. 

For  that  the  said  £  [defendant,]  on  &,c.,  at  &c.,  in  con- 
sideration that  the  plaintiff  had,  then  and  there,  at  the  special 
request  of  the  said  £,, bought  of  him  a  certain  horse  for  the 
price  of  $100,  then  and  there  p^Jd  by  the  plaintiff  to  the 
said  E,  then  and   there  promised  the  plaintiff,  that  if  he 
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would  receive  the  said  horse  and  the  same  should  prove  un- 
sound, he,  the  said  E,  would  take  back  said  horse  and  re- 
turn to  the  plaintiff  the  said  price  so  by  him  paid  for  the 
same.  Now  the  plaintiff*  avers,  that  though  he  then  and 
there  received  the  said  horse,  on  the  terms  aforesaid,  in  faith 
of  the  promise  of  the  said  £,  and  though  the  same  horse 
afterwards  proved  to  be  unsound  in  the  eyes,  at  the  time  of 
the  sale  and  delivery  aforesaid,  and  so  remained,  of  which 
the  said  E,  on  &c.,  at  &c.,  had  notice ;  yet  the  said  E,  not 
minding  his  promise  aforesaid,  but  designing  to  defraud  the 
plaintiff  though  on  &c.,  at  &c.,  requested,  hath  not  as  yet 
taken  back  the  said  horse,  nor  hath  yet  repaid  to  the  plain- 
tiff the  said  price  of  the  same,  so  as  aforesaid  received  by 
the  said  £,  but  hath  wlioUy  refused  and  still  refuses  so 
to  do. 

Tot  letting  a  horte  to  hirej  to  plaintiff  not  capable  of  performing  the 

journey. 

For  that  the  said  T  [defendant,]  on  &c.,  at  &c.,  in  con- 
sideration that  the  plaintiff,  at  the  special  request  of  the  said 
T,  had  hired  of  him  one  gelding,  for  a  journey  with  the 
plaintiff  from  thence  to  C,  for  the  hire  and  price  of  ^,  then 
and  there  promised  the  plaintiff,  that  the  said  gelding  was 
able  and  fit  to  perform  the  said  journey ;  and  although  the 
plaintiff,  on  &c.,  set  forward  on  his  said  journey  to  C,  on  the 
gelding  so  hired  as  aforesaid,  yet,  notwithstanding  the  pro- 
mbe  ot  the  said  T,  the  said  gelding  was  not  able  and  fit  to 
perform  the  said  journey,  but  tired  on  the  road,  in  the  said 
journey,  and  became  unable  and  unfit  to  perform  the  residue 
of  the  said  journey ;  by  reason  of  which,  the  plaintiff  sus- 
tained great  expenses  in  and  about  the  providing  himself 
with  horses  for  the  residue  of  the  said  journey.  See  2 
IVent.  155. 

For  not  completing  the  purchase  of  a  ship^  bought  by  defendant  at  auction^ 

For  that  the  plaintiffs,  on  &c.,  at  &c.,  were  owners  and 
proprietors  of  a  certain  ship,  called  the  Sally,  and  there,  on 
the  same  day,  caused  the  said  ship,  thenllying  at  the  wharf  of 
the  plaintiffs  in  said  B,  to  be  exposed  to  public  sale  by  one 
S  B,  there  and  then  a  broker,  on  the  following  conditions, 
tnz.  the  plaintiffs  did  consent  and  agree  to  and  with  the  buy- 
er, that  whosoever  should  bid  most  and  last  in  due  time,  af- 
ter he  should  have  declared  his  name,  and  the  broker  should 
have  repeated  the  same,  should  be  deemed  the  buyer,  who 
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was  immediately  to  pay  down  one  quarter  part  of  what  said 
ship  should  be  sold  lor,  into  the  hands  of  the  said  broker,  and 
the  remainder  within  twenty  day«  after  the  sale,  and  $5  more 
to  (he  broker,  to  bind  the  purchase ;  and  upon  payment  of 
the  whole  purchase  money,  a  legal  bill  or  bills  of  sale  should 
be  made  unto  the  said  purchaser  of  said  ship,  and  the  said 
ship  with  what  belonged  to  her,  should  be  delivered  accord- 
ing to  the  inventory  which  had  been  exposed,  which  inven- 
tory should  be  made  good  only  as  to  the  quantity ;  and  the 
said  ship  and  stores  should  be  taken,  with  all  faults,  in  the 
condition  they  then  lay ;  but  in  case  default  should  be  made 
-by  the  purchaser  in  any  of  the  payments  herealter  mention- 
ed, the  money,  paid  in  part,  should  be  forfeited  to  the  sole 
use  of  the  said  proprietors  and  their  assigns,  without  any 
liability  to  refund,  in  law  or  equity,  any  such  money  so  for- 
feited as  aforesaid ;  and  the  buyer  so  neglecting,  should  be 
liable  to  all  costs  and  damages  accruing  thereby ;  and  that 
if  any  difference  should  arise  respecting  the  buyer  at  the 
sale,  then  the  said  ship  should  be  put  up  again,  as  the  plain- 
tiffs then  and  there  caused  to  be  published.  And  the  plain- 
tiffs aver  further,  that  the  said  ship  was  then  and  there  pub- 
licly put  up  to  sale  upon  the  terms  and  conditions  aforesaid, 
and  that  the  said  T  then  and  there  was  the  highest  bidder, 
and  bid  for  the  same  $2000,  which  sum  was  then  and  there 
the  most  and  last  bidding,  that  was  at  the  .«aid  sale,  in  due 
time  bid  for  the  same ;  and  the  said  T  then  and  there  de- 
clared his  name  as  the  buyer  (hereof;  and  the  said  broker 
then  and  there  repeated  the  same  and  declared  the  said  T 
the  buyer  of  the  said  ship,  at  the  said  sum  of  {^2000;  and 
the  said  T  then  and  there  consented  thereto,  and  to  the 
binding  of  the  said  purchase,  and  thereby  became  liable, 
and  in  consideration  thereof,  then  and  there  promised  the 
plaintiffs  to  pay  them  the  said  sum  of  $2000,  according  to 
the  said  conditions  of  said  sale.  And  although  the  plaintiffs 
have  always  hitherto,  from  the  time  of  said  sale,  been  ready 
and  willing  to  perform  and  fulfil  all  the  said  conditions  on 
their  part  to  be  performed  and  fulfilled,  and  although  the 
said  T,  afterwards,  on  the  said  day  of  said  sale,  paid  into 
the  hands  oi  the  said  broker  the  one  quarter  part  of  what 
said  ship  sold  for,  viz.  $500 ;  yet  the  said  T,  though  on  &c., 
at  &c.,  requested,  hath  never  paid  the  sum  of  $1500,  resi- 
due of  the  said  $2000,  but  wholly  neglects  and  refuses  so 
to  do. 

Add  a  count  far  goods  sold  and  delwered.    See  3  Went  213. 
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Agaimt  admnUtratar  for  not  conveying  land  sold  hy  him  at  vendue. 

For  that  whereas,  by  the  consideration  of  our  justices  of 
our  S.  J.  Court,  held  &c.y  (he  said  D  and  E  [defendants,] 

being  administrators  of  the  estate  of  T  B,  late  of ^  &c., 

and  having  represented  the  said  estate  as  insolvent,  were, 
upon  their  petition  to  said  court,  duly  authorized  and  em- 
powered, to  make  sale  of  that  part  of  said  deceased's  real 
estate,  which  was  set  off  to  the  widow  of  the  said  deceased 

for  her  dower,  being  about acres  of  land,  consisting  of 

^'c,  situate  &c. ;  and  afterwards,  on  &c.,  the  said  D  and  E 
by  notifications  in  writing  under  their  hands,  did  give  public 

notice  that  the  said acres  of  land  should  be  sold  to  tbe 

highest  bidder,  meaning  to  the  person  who  should  appear 
to  give  the  most  for  the  same,  at  a  public  vendue,  to  be  held 
at  4rc.,  on  &c.  And  the  plaintiff  attended  at  the  time  and 
place  aforesaid,  with  intent  to  purchase  the  premises ;  and 
the  said  D  and  £,  then  and  there  also  attended,  according 
to  their  notification  aforesaid  ;  and  there  being  divers  per- 
sons then  and  there,  for  the  purpose  aforesaid,  assembled, 
the  said  D  and  E  then  and  there  published  and  proclaimed 
certain  articles  of  sale,  in  writing  under  their  hands,  where- 
in it  was  stipulated,  that  whoever  should  bid  for  the  premi- 
ses, should  lay  down  $i ;  that  he  to  whom  the  premises 
should  be  struck  off,  should  give  good  security  to  the  said 
D  and  E,  for  the  payment  of  one  half  of  the  purchase  money 

on  the day  of &c.,  and  for  the  payment  of  the 

other  half  on  the day  of  &c.,  next  following.    And  the 

said  D  and  E  then  and  there  promised  [to  the  plaintiff  and] 
to  any  other  person,  who  should  be  the  highest  bidder,  and 
to  whom  the  premises  should  be  struck  off,  that  he  should 
have  a  deed  of  the  premises  duly  executed  and  delivered 
him  by  the  said  D  and  E  with  all  convenient  speed,  he  per- 
forming the  aforesaid  articles  on  his  part  to  be  performed. 
Now  the  plaintifi  avers,  that  after  divers  sums  had  been  bid 
by  divers  persons,  he,  the  plaintiff,  did  bid  ibr  the  premises 
the  sum  of  $ — ,  and  did  then  and  there  lay  down  ^4 ;  that 
he  was  the  highest  bidder ;  and  the  premises  were  then  and 
there,  by  the  said  D,  who  acted  as  vendue-master,  struck 
off  to  the  plaintiff;  and  the  said  D  and  £  did  then  and  there 
receive  of  the  plaintiff  the  said  $4^  as  earnest  of  the  bar- 
gain, and  then  and  there  promised  the  plaintiff  that  they 
would  make,  execute  and  deliver  to  the  plaintiff,  a  good  and 
sufficient  deed  of  the  premises,  on  the  Monday  then  next 
following,  at  &c.    And  the  plaintiff  further  avers,  that  he 
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was,  at  said  &c.,  on  said  Monday,  ready  to  give  good  and 
sufficient  security  as  aforesaid,  and  then  and  there  tendered 
to  said  D  and  E,  an  obligation  duly  executed  by  the  plaintiff 
and  one  A  and  one  B,  for  the  penal  sum  of  $ — ,  conditioned 
f(  r  the  payment  of  ^ — ,  being-  one  half  the  purchase  money 
of  the  premises  aforesaid,  according  to  the  auction  afore- 
said, on  the  said day  of  &c.,  and  for  the  payment  of 

^ — ^  being  the  other  half  of  the  said  purchase  money,  on 

the  said day  of  &c. ;  which  obligation,  the  plaintiff 

avers,  was  good  and  sufficient  security,  according  to  the  in- 
tent and  meaning  of  said  articles ;  and  he  halh  ever  since 
been,  and  is  still  ready  to  deliver  to  the  said  D  and  E,  the 
same  obligation;  but  they,  the  said  D  and  E,  then  and  there 
refused  to  accept  the  same,  and  they  and  each  of  them  then 
did,  and  still  do,  refuse  to  execute  and  deliver  a  deed  of  the 
premises,  though  then  and  there  requested  thereto. 

For  not  returning  a  mare  and  tackle  hired. 

For  that,  on  ^•c.,  at  &c.,  the  said  C  [deft.]  hired  and  re- 
ceived of  the  plaintiff,  the  plaintiff's  bay  mare,  saddle  and 
bridle  of  the  value  of  % — ,  for  a  journey  from  A  to  B,  and 
back  again  to  A,  and  then  and  there  promised  the  plaintiff 
to  return  the  said  mare,  saddle,  and  bridle,  to  him,  at  his, 
the  said  C's  return,  the  same  day,  in  good  order ;  yet  the 
said  C,  not  regarding  his  promise  afotesaid,  did  not  return 
the  said  mare,  &c.,  according  to  his  promise,  but  though  oft- 
en requested,  &c. 

On  a  promise  of  a  reward  in  a  Gazette. 

For  that  whereas  divers  goods  and  chattels,  to  the  value 
of  ^ — ,  were,  on  &c.,  feloniously  taken  and  carried  away, 
by  certain  maLfactors  and  persons  unknown,  from  the  man- 
sion-house of  said  B,  situate  in  &c.,  as  the  said  B  caused  to 
be  reported  and  published,  he,  the  said  B,  on  &c.,  at  &c., 
in  which  town  said  douse  is  situated,  in  consideration  that 
the  aforesaid  A,  or   any  other  person,  would  give  notice 
where  the  sadd  goods  were,  so  that  the  same  goods  or  any 
part  thereof  were  restored  again,  promised  that  he  would 
pay  and  satisfy  to  the  persons  or  person,  so  discovering  said 
goods,  $ — ,  or  proportionably  for  any  part  thereof.    And  the 
said  A,  in  fact  says,  he,  upon  the  hope  of  the  faithful  per- 
formance of  said  promise  &c.,  so  made  by  the  said  B,  as 
aforesaid,  did,  on  &c.,  at  &c.,  give  notice  to  said  B,  of  the 
greatest  part  of  the  goods  so  lost  as  aforesaid,  to  wit,  of  so 
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much  of  them  as  came  to  the  vahie  of  $ — ^  so  that  the 
same  goods,  and  of  the  value  of  ^— ,  aforesaid,  did,  od  &C., 
at  &c,  by  reason  of  said  notice,  come  to,  and  were  restored 
again  to  the  hands  and  'possession  of  said  B,  whereby  the 
said  B  ought,  according  to  his  promise  &c.,  to  have  paid  to 
said  A,  $  --9  being  ^  proportionable  part  of  the  reward,  ao 
promised  by  the  said  B  to  be  by  him  paid,  o.i  the  discovery 
and  restoring  of  the  goods  &c.,  lost  as  aforesaid ;  yet,  &c. 

Hushand  and  wife  v.  executor  of  her  father^  for  a  legacy. 

For  that  whereas,  on  &c.,  at  &c.,  the  said  D  made  his 
testament,  and  thereby  gave  to  said  B,  his  daughter,  then 

wife  of  the  said  A,  $ — ,  to  be  paid  by  his  executors  in 

years  after  his  decease,  and  appointed  the  said  C,  the  son^ 
executor  of  the  testament  aforesaid,  and  afterwards,  on  &c*9 
the  said  D  died,  and  on  &c.,  at  &c.,  the  said  C,  before  Of 
H,  late  Judge  of  the  Probate  of  Wills,  in  the  said  county^ 
proved  the  will  aforesaid,  and  accepted  the  trust  of  execu- 
tor thereof,  and  thereby  became  chargeable  to  the  said  A» 

and  B,  his  wife,  to  pay  them  within  years  after  the 

decease  of  the  said  D,  $ — ;  yet,  &c. 

Against  frixe  agente^for  not  disposing  of  a  prize  to  the  best  advantage. 

For  that  on  &c.,  at  &c.,  one  E  and  F  were  owners  of  a 
certain  privateer,  called  the  A,  under  the  command  of  the 
plaintiff;  and  the  cargo  of  goods  and  merchandises  on 
board  a  certsun  brigantine,  called  the  Hope,  had  been  taken 
as  a  prize  by  the  said  piivateer,  under  thq  command  of  the 
plaintiff,  and  had  been  legally  condemned  as  a  prize  to  the 
said  privateer,  in  the  District  Court  of  Massachusetts  dis-- 
trict ;  whereby  the  plaintiff,  as  master  of  said  privateer,  be- 
came entitled  to  seven  shares  of  and  in  the  said  prize.  And 
the  said  D  and  G  [defendants,]  in  consideration  that  ths 
plaintiff  and  the  said  owners  ol  the  said  privateer,  at  the 
special  request  of  the  said  D  and  G,had  employed  the  sail 
D  and  G,  as  their  agents,  to  sell  and  dispose  of  the  sail 
cargo  of  goods  and  merchandises,  for  a  certain  hire  anl 
commission,  to  be  paid  to  (he  said  I)  and  G,  by  the  plaintiflT 
and  the  said  owners  of  the  said  privateer,  then  and  there 
promised  the  plaintiff,  to  sell  and  dispose  of  the  said  cwr^^ 
of  goods  and  merchandises,  at  and  for  the  best  prices  and 
most  advantageous  terms  for  the  sellers  iherettf,  that  the  said 
D  and  E  could  obtain  therefor.  And  the  plaintiff  says,  that 
the  said  D  and  E  afterwards,  o    &c.,  at  &lc.,  sold  and  dis- 
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pbsed  of  the  sud  cargo  of  goods  and  merchandiies ;  yet 
not  minding  their  promise  aforesaid,  they  did  not  sell  and 
dispose  thereof,  for  and  at  the  best  prices  and  most  advan* 
tageous  terms  they  could  obtain  therefor,  but  neglected  and 
omitted  so  to  do,  and  sold  the  same  cargo  of  goods  and 
merchandises  at  much  less,  viz.  $4000,  than  they  might  and 
could  have  obtained  for  the  same;  whereby  the  plaintiff 
hath  sustained,  on  his  share  of  the  said  prize,  the  loss  of  the 
sum  of  $500. 

Second  Count.  And  for  that  the  said  D  and  6,  on 
^c,  at  &Lc.^  in  consideration  that  the  plaintiff^  at  the  special 
request  of  said  D  and  G,  had  employed  the  said  D  and  6, 
as  agents  to  sell  and  dispose  of  his  shares,  in  and  of  a  cargo 
of  goods  and  merchandises,  on  board  a  certain  other  brig- 
antine,  called  &c.,  for  a  certain  reward,  hire,  or  commission, 
to  be  paid  therefor  by  the  plaintiff,  to  the  said  D  and  G, 
promised,  &c.     [^s  before.]     See  3  IVeiU.  279. 

Against  agent^  for  not  making  insurance. 

For  that  the  said  £  [defendant,]  on  &c.,  at  ^c,  in  con- 
sideration that  the  plaintiff,  at  the  special  request  of  said  £, 
had  retained  and  employed  him  as  his  agent,  to  effect  a  cer- 
tain insurance  against  the  dangers  of  the  seas,  for  and  on 
account  of  the  plaintiff,  upon  a  certain  ship  of  the  plaintiff, 
called  ^c,  and  the  freight  thereof,  at  and  from  M,  in  parts 
beyond  seas,  to  the  said  port  of  B,  to  a  large  amount,  viz. 
the  sum  of  $4000,  for  a  certain  reasonable  commission  or 
reward,  to  be  therefor  paid  by  ihe  plaintiff  to  the  said  E, 
promised  the  plaintiff  to  effect  such  insurance  as  aforesaid, 
for  and  on  account  of  the  plaintiff.    And  the  plaintiff  avers, 
that  the  said  ship  was  then  in  good  safety  at  M  aforesaid ; 
and  although  the  said  D,  after  making  said  promise,  and  be- 
fore he  had  any  notice  of  the  loss  of  the  said  ship,  hereafter 
mentioned,  could  and  might  have  effected  such  insurance  as 
aforesaid,  for  and  on  account  of  the  plaintiff;  and  although 
the  plaintiff,  at  the  time  of  making  said  promise,  and  from 
thence  to  the  time  of  the  loss  hereafter  mentioned,  was  in- 
terested in  the  said  ship  and  the  freight  thereof,  to  a  large 
amount,  viz.  the  said  sum  of  $4000,  viz.  at  B  aforesaid  ;  yet 
the  said  E,  not  regarding  his  promise  aforesaid,  but  con- 
triving to  defraud  the  plaintiff  in  this  behalf,  did  not,  nor 
would  effect  such  insurance  as  aforesaid,  for  and  on  ac- 
count of  the  plaintiff,  but  therein  wholly  failed  and  made  de« 
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fault  And  the  plaintiff  further  says,  that  after  the  making 
the  promise  aforesaid,  and  before  her  arrival  at  said  B,  viz.  at 
&C.,  on  &c.,  the  said  ship,  by  and  through  the  mere  dangers 
of  the  seas,  and  by  force  of  stormy  weather,  was  stranded 
and  wrecked,  and  a  great  part  of  the  cargo,  with  which  she 
was  laden,  was  thereby,  then  and  there  lost ;  whereby  the 
plaintiff  sustained  a  great  loss  upon  the  said  ship  and  the 
freight  thereof,  to  a  large  amount,  viz.  ^000,  and  by  reason 
of  such  default  of  the  said  E,  hath  been,  and  is  wholly  de- 
prived of  all  indemnity  from  said  loss,  viz.  at  said  B,  &c. 
See  3  Went.  523,  525. 

In  relation  to  the  duty  of  an  agents  to  cause  insurance  to  he  effected  on 
tke  property  of  his  principal*  See  Law  Summary,  p.  156,  (2d  Edition*} 

Against  executor ^  on  promise  of  testator  to  make  a  mortgage. 

For  that  the  said  A  [testator,]  in  his  lifetime,  viz.  on  &c., 
at  &c.,  in  consideration  that  the  plaintiff,  at  the  special  re- 
quest of  said  A,  had  lent  and  advanced  him  the  sum  of  ;$flOO, 
promised  the  plaintiff  to  make  to  him  a  mortgage  for,  or  pay 
the  said  sum  of  jjflOO,  with  interest,  upon  request ;  yet  the 
said  A,  in  his  lifetime,  or  since  his  death,  the  said  E,  [de- 
fendant,] though  on  &c.,  at  &c.,  thereto  requested,  has  not 
made  a  mortgage  8^c.,  or  paid  the  said  sum,  &c.  See  3  fVent. 
647. 

For  not  paying  for  goods  delivered  to  a  third  person^  according  to  pro* 

mise  of  responsihility. 

For  that  the  said  E  [defendant,]  on  &c.,  at  &c.,  in  con- 
sideration that  the  plaintiff  would,  at  the  special  request  of 
the  said  E,  then  and  there  sell  and  deliver  to  one  R,  one 
hogshead  of  rum,  of  the  value  of  glOO,  promised  the  plain- 
tiff that  he,  the  said  E,  UDOtUd  be  answerable  for  the  moneys 
that  is,  for  the  price  to  be  paid  for  the  same,  being  forth- 
coming, at  the  proper  time  of  payment.  And  the  plaintiff 
says,  that  confiding  in  the  said  promise  of  the  said  E,  he 
did,  then  and  there,  sell  and  deliver  the  said  hogshead  of 
rum,  being  of  the  value  aforesaid,  to  the  said  R,  and  that 
the  proper  time  of  payment  of  the  same,  was  at  the  expir- 
ation of  six  months  from  the  said  sale  and  delivery  there- 
of; whereof  the  said  E  then  and  there  had  notice,  and  by 
reason  thereof,  and  of  his  promise  aforesaid,  became  answer- 
able for  the  said  $100,  being  forthcoming  to  the  plaintiff,  at 
the  said  proper  time  of  payment  of  the  same. 

Add  quantum  meruits  for  goods  sold  to  defendarits  ;  for  goods  sold 
and  delivered  to  R^  at  defendants  request  ;  and  indebitatus  assumpsit 
for  goodst  4**^. 
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Concbm<m. 

Tet  the  said  E,  not  regarding  bis  promises  aforesaid,  but 
Iraudulently  intending  to  deceive  the  plaintiff  in  this  behalf, 
bath  never  paid  the  said  sums,  or  either  or  any  of  them, 
though  requested  thereto,  after  the  same  became  due  and 
payable  at  the  end  of  the  said  six  months,  and,  though  the 
said  sums  yet  remain  unpaid  to  the  plaintiff,  wholly  neglects 
and  refuses  so  to  do.     See  3  fVenL  654. 

By  pctrson^  for  not  paying  salary  according  to  $ettlement. 

For  that  the  said  inhabitants,  on  &c.,  at  their  parish  meet- 
ing, duly  and  legally  assembled,  and  held  within  the  said 
parish,  did  vote  and  agree,  to  call  and  elect  the  plaintiff  to 
the  work  of  the  ministry  with  them  in  the  said  parish.  And 
the  said  inhabitants,  afterwards,  viz.  on  &c.,  at  their  other 
parish  meeting,  (luly  and  legally  assembled  and  held  within 
the  sHid  parish,  in  consideration  that  the  plaintiff  would  ac- 
cept of  their  call  and  election  to  settle  with  them,  and  carry 
on  the  work  of  the  ministry  in  said  parish,  did  then  and  there 
further  vote,  promise,  and  agree,  to  and  with  the  plaintiff,  to 
give  and  pay  him  the  sum  of  $ — ^  as  and  for  his  settlement 
among  them,  in  the  gospel  ministry  as  aforesaid ;  the  one 
half  thereof  to  be  paid  him  in  money ;  the  other  half  in 
boards,  shingles  and  nails,  at  money  prices ;  and  also  give 
and  pay  him  another  sum  of  $ — ,  yearly,  and  ten  cords  of 
wood,  cord  wood  length,  to  be  brought  to  his  door  yearly, 
as  and  for  his  salary,  so  long  as  he  would  stand  in  the  rela- 
tion of  a  pastor  to  them.  And  the  said  inhabitants,  at  their 
said  meeting  last  abovementioned,  did  further  vote,  promise 
and  agree  to  and  with  the  plaintiff,  if  the  said  parish  should 
consist  of  eighty  rateable  families,  which  he  avers  it  never 
did,  that  then,  and  in  such  case  they  would  give  anJ  pay 
him  the  sum  of  $ — ,  as  and  for  bis  salary  yearly,  during  the 
term  aforesaid.  And  the  plaintiff  in  fact  says,  that,  relying 
on  the  several  votes  beforementioned,  of  the  said  inhabi- 
tants, be,  on  &c.,  at  &c.,  did  accept  of  the  said  call  and  elec- 
tion, and  duly  settled  with  them  in  the  office  of  the  ministry 
in  the  said  parish,  and  haih  ever  since  constantly  and  regu- 
larly continued  to  carry  on,  perform  and  discharge  the  du- 
ties, work  and  business  incumbent  upon  him  as  a  minister 
of  said  parish,  and  hath  ever  since  stood,  and  still  standeth 
in  the  relation  of  a  pastor  to  the  said  inhabitants.  And  the 
plaintiff  further  avers,  that  there  are  now  in  arrears  and  due 
to  him,  from  said  inhabitants,  the  sum  of  ^— -,  and cords 
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of  wood  of  the  value  of  $ — ^  for years'  salary,  ending 

the  — -•  day  of  &c. ;  yet  the  said  inhabitants,  not  regard- 
ing their  votes,  promises  and  agreements  alorementioned, 
but  intending  and  contriving  to  injure,  vex,  and  oppress  the 
plaintiff^  though  often  requested  by.  him,  have  not  paid  him 
the  same  sum  of  $ — ;  nor  have  they,  or  any  of  them,  ever 

given  or  delivered  him  the  said cords  of  wood,  or  any 

part  thereof,  though  he  hath  always,  tiz.  at  bis  dwelling- 
house  in  said  parish,  been  ready  to  receive  the  same ;  but 
they  unjustly  neglect  and  refuse  to  pay  him  ihe  same  sum 
or  to  deliver  him  the  same  wood,  or  in  any  vi  ay  to  satisfy 
him  therefor.  F.  Dana. 

For  delivering^  for  a  china  enamelled  standisky  one  made  in  imitation  on- 
ly ;  [in  nature  of  case  for  deceit,] 

For  that  the  said  T  [defendant,]  on  &c.,  at  &c.,  in  con- 
sideration that  the  plaintiff  had,  then  and  there,  promised 
the  said  T,  at  bis  special  request,  to  pay  him  on  demand 
$100,  promised  the  plaintiff  laithfully  to  deliver  to  bin),  the 
plaintiff,  on  demand,  one  china  enamelled  standish,  of  the 
value  of  SI 00  ;  yet  the  said  T,  not  regarding  bis  promise 
aforesaid,  but  contriving  to  defraud  the  plaintiff  in  this  be* 
half,  though  on  &c.,  at  &c.,  thereto  requested,  did  not  deliv* 
er  the  plaintiff  one  china  enamelled  standish,  of  the  value 
of  $100;  but  instead  thereof,  did  then  and  there  deceitfully 
and  fraudulently  deliver  to  the  plaintiff,  one  other  enamelled 
standish  made  in  imitation  of  a  china  enamelled  standish,  of 
the  value  of  $3  and  no  more,  contrary  to  his  promise  afore- 
said.    [Jldd  money  counts.]   See  3  fVent.  140. 

By  a  collector^  for  taxes. 

Attach  T  &c.,  to  answer  to  K  M,  of  said  Marblehead, 
mariner,  and  a  collector  of  taxes  for  the  year  1789,  duly  ap- 
pointed and  sworn,  in  a  plea  of  the  case ;  for  that  whereas  the 
said  T,  in  the  year  aforesaid,  resided  and  inhabited  at  said 
Marblehead,  and  was  then  and  there  duly  rateable,  and  was 
accordingly,  by  the  assessors  of  that  town,  duly  rated  and 
assessed  to  the  State,  County  and  Town  taxes,  the  sum  of 
$ — 9  and  which  rates  among  others,  were  there,  by  the  as- 
sessors, viz.  on  &C.,  in  the  same  year,  committed  to  the 
plaintiff  to  collect;  of  all  which  the  said  T,  then  and  there 
bad  notice,  and  was  required  to  pay  the  same,  but  neglected 
so  to  do ;  and  afterwards,  viz.  on  &c.,  removed  from  the 
said  town  of  Marblehead,  the  said  rates  against  him  being 
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wholly  unpaid ;  whereby  he  became  liable  to  the  plaintiff  for 
the  amount  thereof,  as  his  proper  debt ;  and  in  considera- 
tion thereof,  then  and  there  promised  the  plsdntiff  to  pay  him 
the  said  sum  of  $ — ^  on  demand. 

Second  Count.  And  for  that  whereas  the  said  T,  at 
said  Marblehead,  on  &c.,  was  indebted  to  the  plaintiff  in  the 
sum  of  $ — y  for  the  amount  of  the  State,  County,  and  Town 
rates,  duly  assessed  upon  the  said  T,  in  and  for  the  year 
1789,  in  said  Marblehead,  where  he  then  inhabited,  and 
which  rates  were,  with  others  committed  to  the  plaintiff  to 
collect,  and  being  other  than  aforementioned,  in  considera- 
tion thereof,  then  and  there  promised  the  plaintiff,  to  pay 
him  that  sum  on  demand;  yet,  though  often  requested,  he 
hath  never  paid  the  said  sums,  or  either  of  them,  but  wholly 
refuses  and  neglects  so  to  do.    A.  D.  1793.       Sewall. 

By  a  collector  for  taxes ^  [specially  stated,] 

For  that  the  freeholders  and  other  inhabitants  of  the  said 
town  of  A,  qualified  by  law  to  vote  in  town  affairs,  duly  met 
«tnd  assembled  in  town-meeting,  legally  called  and  held  in 
said  town,  on  ^c,  voted,  granted  and  agreed  upon  a  tax  or 
assessment,  of  JG— ,  of  the  value  of  $ — y  to  be  assessed, 
and  raised  on  the  inhabitants  within  the  same  town,  as  the 
law  directs,  for  paying  the  said  town's  debts,  and  defraying 
the  necessary  charges  arising  within  the  same.  And  the 
legislature  of  said  commonwealth,  by  a  law  passed  on  &c., 
granted  a  tax  of  £ — ,  of  the  value  of  $ — ,  to  be  assessed, 
collected,  and  applied  in  and  for  said  county  of  Essex.  And 
the  Court  of  General  Sessions  of  the  Peace,  begun  and 
holden  at  &c.,  within  and  for  the  same  county  of  Essex,  on 
&c.,  apportioned  the  same  tax  and  sum,  on  the  several  towns 
and  districts  in  the  said  county,  according  to  law,  and  direct- 
ed the  clerk  of  said  court  to  issue  warrants.  Accordingly, 
among  other  warrants,  the  said  clerk  issued  a  warrant  to  the 
assessors  of  the  said  town  of  A,  requiring  them  to  assess 
on  the  inhabitants  of  said  town,  as  the  law  directs,  the  sum 
of  £ — y  of  the  value  of  $ — .  And  afterwards,  on  &c.,  at 
said  A,  the  assessors  of  said  town,  being  legally  chosen  and 
sworn,  assessed  on  the  said  inhabitants  of  the  said  town, 
according  to  law,  the  two  sums  aforesaid,  viz.  the  said  JK — ^ 
and  the  said  £ — ,  amounting  in  the  whole  to  £ — ^  the  said 
county  tax  being  too  small  to  be  assessed  separately ;  and 
then  and  there,  among  other  assessments, assessed  on  the  said 
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£  [defendant,]  then  an  inhabitant  of  said  toWn  of  A,  the  sum 
of  £i — ,  of  the  value  of  % — ,  being  h  s  proportion  of  the 
aforesaid  whole  sum ;  and  there,  on  the  same  day,  made 
and  committed  to  the  plaintiff,  then  and  there  one  of  the 
sworn  collectors  of  the  said  town,  legally  chosen,  a  list  con- 
taining a  part  of  said  sum,  rtz.  £» — ,  of  the  value  of  % — , 
together  with  their  warrant,  in  due  form  of  law,  directing 
and  authorizing  him  to  collect  the  same,  of  the  several  per- 
sons named  in  his  said  list,  in  manner  by  law  prescribed, 
and  to  pay  the  same  over  to  the  treasurer  of  said  county  of 
Essex,  and  the  treasurer  of  said  town  of  A,  respectively, 
before  the  &c.,  day  of  &c.,  then  next  ensuing,  and  now 
past ;  iu  which  list,  committed  to  the  plaintiff,  was  included 
the  said  tax  on  the  said  E.  And  the  plaintiff  afterwards, 
viz.  on  &c.,  at  said  A,  then  and  there  being  collector  as  afore- 
said, demanded  of,  and  required  the  said  E  to  pay  the  same 
tax,  so  assessed  on  him,  which  he  wholly  refused  and  neg- 
lected to  do.  And  afterwards,  viz.  on  &c.,  the  said  E, 
the  said  tax  remaining  unpaid,  removed  from  said  town  of  A, 
and  left  no  goods  or  estate  whereof  the  said  tax,  so  assessed 
on  the  said  £,  could  be  satisfied ;  by  reason  of  all  which, 
and  by  force  of  the  law  in  such  cases  made  and  provided, 
an  action  hath  accrued  to  the  plaintiff,  as  collector  as  afore- 
said, to  sue  for  and  recover  the  same ;  yet  the  said  E  hath 
not  paid  the  same,  or  any  part  thereof,  but  neglects  so  to  da 
See  Ma^s.  Acly  1789.  Dane. 

For  laming  a  horse^  on  promises ;  [in  nature  of  casejor  negligence,] 

For  that  the  said  D  [defendant,]  on  &c.,  at  &c.,  in  con- 
sideration that  the  plaintiff  had,  then  and  there,  at  the  special 
request  of  the  said  D,  lent  and  delivered  him  a  gelding  of 
the  plaintiff,  of  the  value  of  $ — ^  for  him  to  ride  single  on, 
from  A  to  B,  and  thence  back  to  said  A,  promised  the  plain- 
tiff to  feed,  keep  and  moderately  use  said  gelding,  and  to 
deliver  the  same  to  the  plsdntiff,  after  performance  of  said 
journey,  safe  and  sound ;  and  also  that  be,  the  said  D,  would 
pay  the  plaintiff  on  demand,  at  the  rate  of  $ —  per  day,  for 
the  hire  of  said  gelding  for  each  day  he,  the  said  D,  kept 
the  said  gelding.  And  the  plaintiff  says,  that  the  said  D 
kept  the  said  gelding  fourteen  days  next  alter  the  lending 
aforesaid ;  and  thereupon  $ —  became  due  to  him  therefor^ 
according  to  the  rate  aforesaid ;  yet  the  said  D,  though  re- 
quested, hath  never  paid  the  same ;  and  contriving  to  de- 
fraud the  plaintiff  in  this  behalf,  and  not  minding  his  pro- 
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mise  aforesaid,  hath  never  returned  the  said  gelding,  after 
the  journey  aforesaid,  to  the  plaintiff,  safe  and  sound ;  but, 
on  the  contrary,  hath  so  negligently  kept  said  gelding,  and 
with  carrying  double  in  said  journey,  so  tired  and  immod- 
erately worked  and  ill  used  said  gelding,  that,  by  means 
thereof,  the  said  gelding  has  become  of  no  value  to  the 
plaintiff. 

Another, 

For  that  the  plaintiff,  on  &c.,  at  £lc.,  at  the  special  request 
of  the  said  T  [defendant,]  delivered  and  accommodated  a 
certain  horse,  the  property  of  the  plaintiff,  of  the  value  of 
$ — ^  to  the  said  T,  to  ride  from  S  to  N,  and  no  farther,  and 
thence  back  again  to  said  S,  for  a  certain  sum  agreed  on  be- 
tween them ;  in  consideration  whereof,  the  said  T  then  and 
there  promised  the  plaintiff  faithfully,  that  he  would  take 
care  of,  and  that  no  harm  should  come  to,  said  horse,  and 
that  he  would  in  no  wise  abuse,  or  suffer  said  horse  to  be 
hurt.  And  the  plaintiff  having  confidence  in  the  said  pro- 
mise of  the  said  T,  delivered  him  the  said  horse  in  manner 
aforesaid ;  yet  the  said  T,  not  regarding  his  promise  afore- 
said, rode  the  same  horse  immoderately  from  said  S  to  said 
N,  and  there,  without  the  plaintiff's  knowledge  or  leave,  let 
the  same  horse  out  to  hire  to  one  H,  to  caiTy  a  large  load 
from  said  N  to  B,  being  forty  miles.  And  the  said  T  and 
the  said  H  rode  the  same  horse  so  immoderately,  and  kept 
him  so  ill,  that  he  became  lame  and  diseased ;  and  the  plain- 
tiff has  been  obliged  to  expend  large  sums  of  money  to 
effect  the  cure  of  said  horse,  and  has  wholly  lost  the  ser- 
vice of  the  said  horse  from  the  day  of  &c.,  to  the 

day  of  &c.,  and  is  in  danger  of  losing  said  horse 

wholly.  Thacher. 

Against  hoymanfor  wasting  goods;  [in  nature  of  cast  for  negligtnct.'\ 

For  that  the  said  £  [defendant,]  on  ^c.,  at  &c,  received 
of  the  plaintiff  one  thousand  pounds  of  hemp,  to  be  trans- 
ported, for  his  reasonable  allowance  therefor,  from  the  plain- 
tiff 's  vessel,  in  the  harbor  of  said  S,  to  &c.,  in  the  same  place, 
and  there  to  be  delivered  to  one  V  and  one  O,  tiz.  five  hun- 
dred pounds  to  said  V,  and  the  other  five  hundred  pounds 
to  said  O ;  in  consideration  whereof,  the  said  £  then  and 
there  promised  the  plaintiff  faithfully  to  do  the  same  accord- 
ingly ;  yet  the  said  £  hath  not  delivered  the  same  hemp^ 
according  to  his  said  promise,  though  then  and  there  re- 
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quested^  but  hath  wasted,  destroyed,  and  converted  one 
hundred  pounds  thereof,  of  the  value  of  $ — ,  to  his  own 
use.  Pynchon. 

16.     On  various  other  contracts ^  8fc. 

For  freight. 

And  for  that  the  said  E  tbereafterwards,  on  &c.,  in  con- 
sideration of  the  said  plaintiffs'  sufiering  and  permitting  him, 
the  said  £,  to  lade  on  board  the  said  plaintiffs'  ship,  called 
the  F,  whereof  the  said  E  was  master,  in  her  last  voyage, 
at  &c.,  one  other  quantity  of  five  thousand  one  hundred 
pounds  weight  of  coffee,  and  twelve  bales  of  cotton,  than 
those  in  the  annexed  account  mentioned,  and  the  said  plain- 
tiffs' ship  F,  bringing  and  transporting  the  said  coffee  and 
cotton  from  A  to  B  aforesaid,  and  there  delivering  the  same 
to  the  said  E,  promised  the  plaintiffs  to  pay  them  the  usual 
and  customary  freight  for  such  goods  and  merchandise, 
transported  in  such  ship  from  A  to  B,  aforesaid,  which  the 
plaintiffs  aver  is  one  full  third  part  of  such  goods  and  mer- 
chandise, which  third  the  said  plaintiffs  say  is  of  the  value 
of  $ — J  ot  all  which  the  said  £  before  that  time,  on  the 
same  day,  had  notice,  and  was  requested  to  deliver  and  pay 
the  same,  but  unjustly  refused  and  neglected,  and  still  re- 
fuses Smd  neglects ;  to  the  damage  8fc.  Stevenson  v.  Cof- 
filly  EsseXy  1781.  T.  Parsons. 

For  the  general  doctrine  with  regard  to  the  earning  and  paying  of 
freight.     See  Law  Summary,  p.  307. 

Against  ovmere ;  for  not  paying  a  hiU  of  exchange^  drawn  by  their  cap- 
tain and  indorsed  over  to  the  plaintiff. 

For  that  the  said  D,  E,  and  F,  at  &c.,  on  &c.,  being  own- 
ers of  the  schooner  I,  then  lying  in  the  harbor  of  Portland, 
and  about  to  sail  on  an  intended  voyage  to  the  Island 
of  Hispaniola,  and  one  A  A  being  then  master  of  said 
schooner,  by  them  appointed,  and  there  being,  then  and 
there,  laded  on  board  said  schooner,  a  cargo  of  merchan- 
dise, belonging  to  them  and  consigned  by  them  to  said  A 
A,  to  be  by  him  sold  in  the  West  Indies  for  their  account, 
and  the  proceeds  thereof  to  be  invested  in  a  return  cargo, 
they,  the  said  D,  E  and  F,  did  then  and  there,  by  their  in- 
structions in  writing  to  the  said  A  A,  among  other  things, 
;rant  to  him  liberty  and  authority,  in  case  produce  should 
le  abundant,  and  the  price  low  at  Hispaniola,  and  he  could 
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put  more  produce  into  his  schooner  than  his  cargo  out  would 
purchase,  to  fill  her  up  with  produce,  and  to  draw  bills  of 
exchange  upon  them,  payable  at  sixty  days  alter  sight  there- 
of, for  such  sum  as  should  be  requisite  for  that  purpose. 
And  the  plaintiff  says,  that  said  A  A  did  afterwards  pro- 
ceed in  said  schooner  to  a  place  called  J,  in  the  Island  of 
Hispaniola,  and  that  produce  there  being  abundant,  and  the 
price  low,  and  the  said  schooner  being  capable  of  contain- 
ing and  carrying  more  produce,  than  the  cargo  carried  out 
in  her  as  aforesaid  would  purchase,  he,  the  said  A  A,  did 
there,  to  wit,  at  S  aforesaid,  on  &c.,  in  order  to  fill  up  said 
schooner,  and  fully  load  her  with  produce,  borrow,  take, 
and  receive  of  one  B  B  the  sum  of  &c.,  and  therefor  did 
then  and  there,  according  to  the  custom  of  merchants,  make 
and  draw  his  bill  of  exchange,  in  writing  of  that  same  date, 
oipon  them,  the  said  D,  E  and  F,  by  the  name  of  D  D, 
E   E,  and  F  F,  all   merchants   of  P,  in   the  state  of  M, 
thereby  requiring  them  to  pay  to  said  B  B,  by  the  name 
■of  captain  B  B,  or  his  order,  sixty  days  alter  sight  of  that 
his  first  bill  of  exchange,  the  second  and  third  of  the  same 
tenor  and  date  being  unpaid,  the   sum  of  $ — ,  being  for 
value  received  on  account,  and  for  lading  your  schootier  /, 
without  further  advice,  and  then  and  there  delivered  the 
said  bill  of  exchange  to  the  said  B  B,  and  he,  the  said  B 
B,  thereafterwards  on  that  same  day,  at  S  aforesaid,  and  be- 
fore the  payment  of  the  sum  of  money  therein  mentioned, 
indorsed  the  said  bill  according  to  the  said  custom,  and  by 
that  indorsement  appointed  the  contents  of  said  bill  to  be 
paid  to  one  C  C,  or  his  order,  and  then  and  there  deliver- 
ed the  said  bill  so  indorsed  to  said  C  C,  and  afterwards, 
on  &c.,  and  before  the  payment  of  the  sum  of  money  in 
said  bill  mentioned,  or  of  any  part  thereof,  at  S  aforesaid, 
the  said  C  C,  TiCcording  to  the  custom  aforesaid,  indors- 
ed the  said   bill,  and   by  that  indorsemtent  appointed  the 
contents  thereof  to  be  paid  to  the  plaintiff,  and  then  and 
there  delivered  the  said  bill  so  indorsed,  to  him,  of  all  which 
the  said  D,  E  and  F,  thereafterwards  on  the  same  day,  had 
notice.     And  the  plaintiff  saith,  that,  afterwards  and  before 
the  payment  of  said  sum  of  money  in  said  bill  mentioned, 
to  wit,  on  &c.,  at  S  aforesaid,  the  said  bill  was  shown  and 
presented  to  said  D,  E  and  F,  with  the  several  indorse- 
ments aforesaid  thereon,  who  then  and  there  accepted  the 
same  bill,  to  pay  the  same  according  to  the  tenor  and  effect 
thereof,  and  the  several  indorsements  thereon,  and  by  rea- 
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son  thereof,  and  of  the  premises,  and  according  to  the  cus- 
tom aforesaid^  they  became  liable  to  pay  to  the  plaintiff,  the 
said  sum  of  money  in  the  saiJ  bill  specified,  according  to 
the  tenor  and  effect  thereof,  and  of  his  aforesaid  acceptance 
thereof,  and  the  said  indorsement  so  made  thereon  as  afore- 
said and  being  so  liable,  they,  the  said  D,  E  and  F,  then  and 
there  in  consideration  thereof,  promised  the  plaintiff  to  pay 
him  the  same  accordingly,  and  the  plaintiff  says,  that  sixty 
days  from  the  time  said  bill  was  shown  and  presented  to  the 
said  D,  E  and  F,  as  aforesaid,  have  expired,  and  yet  that 
they,  the  said  D,  E,  and  F,  ahhough  at  the  expiration  of 
said  sixty  days,  to  wit,  on  &c.,  at  &c.,  they  were  thereto 
requested,  have  never  paid  said  sum  in  said  bill  specified, 
or  any  part  thereof,  but  they  neglect  so  to  do.  Gray  v. 
Starer  et  oL,  S.  J.  C,  1800. 

NoTB.  There  does  not  appear  any  sufficient  reason,  why  the  declara- 
tion might  not  have  been  simply  on  the  bill  of  exchange,  without  the 
special  statement  of  circumstances,  on  which  the  acceptance  was  ground- 
ed. The  awkward  expression,  ^  for  lading  your  schooner,'^  could  be  in- 
tended in  the  declaration,  where  it  seems  insensible,  for  no  other  purpose 
than  to  prevent  a  variance,  and  in  the  bill  of  exchange,  was  only  used 
to  induce  the  owners  to  accept,  by  informing  them  on  what  account  it 
was  drawn. 

For  fiot  paying  an  order ^  which  defendant  promised  to  pay  if  plaintiff 

would  obtain  it  from  A  A, 

1.    In  consideratio*  that  plaintif  would  procure  an  order  from  R  A, 

defendant  promised  to  pay. 

For  that  whereas  one  R  R  was  indebted  to  the  said  P 
in  a  certain  sum  of  money,  exceeding  £\2^  and  also  where- 
as the  said  T  was  indebted,  as  he  said,  to  the  said  R  R  in 
the  sum  of  <£  12,  or  thereabout,  the  said  T  on  &c.  at  &c., 
in  consideration  that  the  said  P,  at  the  special  instance  and 
request  of  the  said  T,  would  procure  an  order  of  the  said 
R  R  in  writing  under  his  band,  to  the  said  T,  for  the  pay- 
ment of  the  money,  which  the  same  T  owed  to  the  said  R 
R,  or  any  part  thereof,  to  the  said  P  undertook,  and  to 
the  said  P  then  and  there  faithfully  promised,  that  he,  the 
said  T,  the  said  sum  of  money  or  any  part  thereof,  according 
to  an  order  of  the  same  kind  would  well  and  faithfully  pay 
and  satisfy.  And  the  said  P  in  fact  says,  that  confiding  in 
the  promise  and  undertaking  aforesaid  of  the  said  T,  there- 
afterwards  on  the  same  day,  he,  the  said  P,  procured  an  or- 
der of  the  said  R  R  in  writing,  and  under  the  hand  and 
with  the  name  of  the  said  R  R  subscribed,  and  to  the  said 
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T  directed,  and  wherein  the  said  R  R  requested  the  said 
T,  upon  sight  of  the  order  or  note  aforesaid,  to  pay  to  the 
said  P,  or  his  order  .£0,  and  to  place  the  same  to  the  ac- 
count of  him,  the  said  R  R,  and  the  said  P  thereafterwards, 
to  wit,  on  the  same  day  and  year,  showed  to  the  said  T  the 
said  order  and  note  and  requested  the  said  T  to  pay  him, 
the  said  P,  the  said  <£5,  and  the  said  T  then  and  there  had 
sight  of  the  said  order  and  note  aforesaid,  yet  the  said  T, 
not  regarding  his  promise  and  undertaking  aforesaid,  but 
contriving  and  fraudulently  intending,  the  said  P  in  this  be- 
half subtUely  and  artfully  to  deceive  and  defraud,  though  of- 
ten requested,  has  never  paid  to  the  said  P  the  said  £5^  or 
any  part  thereof^  or  in  any  other  manner  satisfied  him  there- 
for, but  hitherto  hath  sdtogether  refused  to  pay  him  the 
same,  and  still  refuses. 

2.  In  consideration  that  plaintiff  had  procured  an  order  from  A  A^  de* 

fendant  promised  to  pay. 

And  also  whereas  the  said  P,  thereafterwards,  on  the 
same  day,  had  procured  an  order  of  one  A  A,  in  writing, 
under  the  hand  and  with  the  name  of  the  same  A  A  sub- 
scribed, and  to  the  said  £  directed,  and  wherein  the  said  A 
A  had  requested  the  said  £,  upon  sight  of  the  same  order 
or  note  to  pay  him  the  said  P,  or  his  order,  <£5,'and  to  place 
the  same  to  the  account  of  the  said  A  A,  he,  the  said  E,  in 
consideration  thereof,  thereafterwards,  on  the  same  day  un- 
dertook and  to  the  said  P  then  and  there  faithfully  promised 
that  he,  the  said  £,  would  well  and  faithfully  pay  and  satisfy 
the  said  jC5  last  mentioned,  to  the  said  P,  when  he  should 
thereunto  afterwards  be  requested ;  yet  the  said  £,  his  pro- 
mise and  undertaking  aforesaid,  last  mentioned,  not  regard- 
ing, but  contriving  and  fraudulently  intending  the  said  P,  in 
this  behalf,  subtilely  and  artfully  to  deceive  and  defraud,  the 
said  £b  last  mentioned  to  the  said  £,  though  to  this  by  the 
said  P,  on  &c.,  and  often  afterwards,  at  &c.,  requested,  has 
never  paid,  nor  in  any  manner  whatever  satisfied,  but  hith- 
erto hath  refused  to  pay  the  said  P  the  said  sum,  and  yet 
refuses.    To  the  damage  &c.    2  Vent.  69,  70. 

Note.  On  demurrer  to  this  declaration  it  was  objected,  that  it  was  not 
sufficiently  shown,  that  the  defendant  was  indebted  to  A  A,  and  if  not, 
then  there  was  no  consideration  for  the  promise  :  2,  That  it  was  not  al- 
leged, that  the  plaintiff  procured  the  note  at  the  request  of  the  defendant : 
8,  That  there  was  no  special  request  to  pay.  But  the  objections  were  all 
overruled.    2  Vent.  71,  74.    (MSS.) 
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For  not  collecting  a  demand  whereby  the  same  became  barred  by  the  Hat' 

ute  of  limitations, 

1st  Count.  —  On  a  promise  to  collect  or  «*f ,  ^.  in  a  reasonable  time. 

For  that  the  said  plaintiff,  at  a  place  called  B,  to  wit,  at 
&c.  albrei^aid,  on  &c.,  delivered  to  the  said  T  a  certain  pro- 
missory note,  given  by  one  A  A  of  &c.,  to  said  plaintiff, 
dated  at  &c.,  oi'  the  amount  of  eight  pounds,  equal  to  twen- 
ty-!*ix  dollars  and  sixty-seven  cents,  more  than  fifteen 
months  before  an  action  on  said  note  would  be  barred 
by  the  several  statutes  of  limitations  of  this  Commonwealth 
limiting  personal  actions.  And  the  said  T,  in  considera- 
tion that  the  said  plaintiff  then  and  there  promised  the 
said  T,  to  pay  him  as  much  money  as  the  said  T  reason- 
ably deserved  to  have,  lor  the  performance  of  his  pro- 
mise hereafter  mentioned,  then  and  there  promised  the 
plaintiff  to  put  the  said  note  in  suit,  or  otherwise  to  procure 
the  amount  thereof  of  the  'Said  A  A,  for  the  said  plaintiff, 
in  a  reasonable  time ;  yet,  though  the  plaintiff,  from  the  time 
of  delivering  the  said  note,  until  the  present  time,  has  been 
and  now  is  ready  to  perform  all  things  on  bis  part  to  be  per- 
formed, the  said  T,  unmindful  of  his  promise  aforesaid,  and 
intending  to  defraud  c^nd  injure  the  plaintift  in  this  behalf, 
has  wholly  neglected  to  put  the  said  note  in  suit,  or  other- 
wise to  procure  the  amount  thereof  of  the  said  A  A  for 
the  plaintiff,  before  an  action  thereon  was  barred  by  the  said 
statutes,  whereby  the  plaintiff  has  wliolly  lost  all  the  money 
due  thereon. 

2d  CoiTNT.  —  On  a  promise  to  sue  or  return^  ^c. 

And  for  that  the  said  plaintiff,  at  a  place  called  B,  to  wit, 
at  &c.  aforesaid,  on  &.C.,  delivered  to  the  said  £  another 
certain  promissory  note,  signed  by  one  B  B,  and  given  by 
him  to  said  plaintiff,  dated  fyc.^  of  the  amount  of  £7,  4s. 
equal  to  §24,  and  also  an  account  of  said  plaintiff's  against 
one  C  C  to  the  amount  of  i!l2,  9s.,  equal  to  $41  and  fifty 
cents,  more  than  fifteen  montlis  before  an  action,  on  said  note 
and  account,  would  be  barred  by  the  several  statutes  of  this 
Commimwealth  limiting  personal  actions ;  and  the  said  £,  in 
consideration  that  the  said  plaintiff  then  and  (here  promised 
the  said  £,  to  pay  him  as  much  money  as  he  reasonably  de- 
served to  have  for  the  performance  of  his  promise  hereafter 
mentioned,  then  and  there  promised  the  plaintiff  to  put  the 
said  note  and  account  in  suit  for  him,  in  a  reasonable  time» 
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and  if  he  recovered  the  amount,  then  to  pay  the  same  over  to 
the  said  plaintiff,  or  if  he  did  not  put  them  in  suit,  to  return 
the  same  to  the  said  plaintiff  within  a  reasonable  time ;  yet 
though  the  said  plaintiff,  from  the  time  of  delivering  the  said 
note  and  account,  until  the  present  time,  has  been  and  now 
is,  ready  to  perform  all  things  on  his  part  to  be  performed, 
the  said  E  unmindful  of  his  promise  aforesaid,  and  intend* 
ing  to  injure  and  defraud  the  plaintiff  in  this  behalf,  wholly 
neglected  to  put  the  said  note  and  account  in  suit  for  the 
plaintiff,  before  the  actions  thereon  were  barred  by  the  stat- 
utes of  limitations  of  this  Commonwealth,  nor  has  he  ever 
returned  the  said  note  and  account  to  the  plaintiff,  nor  has 
he  recovered  the  amount  or  any  part  thereof,  and  paid  the 
same  to  said  plaintiff,  by  reason  whereof  and  of  the  statutes 
aforesaid,  said  plaintiff  has  wholly  lost  all  the  moneys  due 
on  said  note  and  account. 

Sd  Count.  —  For  not  suing  or  returning^  in  a  reasonable  lime  ;  staled 

differently. 

And  for  that  the  said  T,  at  a  place  called  B,  to  wit,  at  &c., 
on .  &c.,  in  consideration  that  the  plaintiff  had  then  and 
there,  at  said  T's  request,  delivered  to  the  said  T  a  certain 
other  note  of  hand  signed  by  B  B,  bearing  date  &c.,  in  and 
by  which  note  said  B  B  promised  the  plaintiff  to  pay  him 
the  8um  of  £7j  4^.,  of  tne  value,  as  the  plaintiff  avers,  of 
$24^  on  demand,  and  also  another  account  of  the  plaintiff 
against  C  C,  amounting  to  i/12,  9^.  of  the  value  of  J$(41 
and  fifty  cents,  as  the  plaintiff  avers,  payable  to  the  plain- 
tiff by  the  said  C  C,  on  demand,  which  sums  of  money^ 
the  plaintiff  avers,  were  then  justly  due  to  him,  as  aforesaid, 
to  put  the  same  securities  in  suit,  and  collect  the  moneys 
due  thereon,  and  pay  the  same  over  to  the  plaintiff  in  a  rea- 
sonable time,  deducting  therefrom  bis,  the  said  T's,  expen- 
ses, or  return  the  same  securities  to  the  plaintiff  in  a  rea- 
sonable time,  if  the  said  T  should  not  put  them  in  suit,  he, 
the  said  T,  promised  the  plaintiff  that  he  would  either  put 
the  said  securities  in  suit,  in  a  reasonable  time,  and  upon  the 
recovery  of  the  moneys  due  thereon,  pay  the  same  over  to 
the  plaintiff  in  a  reasonable  time,  deducting  his,  the  said  T's, 
expenses,  in  the  premises,  or  that  he,  the  said  T,  would 
return  to  the  plaintiff  in  a  reasonable  time,  the  same  securi- 
ties, in  case  he  should  not  put  the  same  in  suit.  Now  the 
plaintiff  avers,  that  the  said  T  in  no  wise  regarding  his  pro- 
mise aforesaid,  never  put  the  said  securities  in  suit,  never 
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recovered  the  moneys  due  thereon,  nor  ever  redelivered 
the  same  to  the  plaintiff^  but  unreasonably  detained  them  in 
bis,  the  said  T's  own  possession,  until  all  legal  remedy  there* 
upon  was  barred  by  lapse  of  time,  by  reason  whereof  the 
plaintiff  hath  wholly  lost  all  benefit  of  the  said  securities, 
and  all  the  moneys  due  thereon. 

4th  Count. —  On  a  promise  to  collect ^or  sue^  or  return^  i^c, in  a  reason* 

able  time^  S^c. 

And  for  that  the  said  T,  thereafterwards,  on  &c.,  in  con- 
sideration that  the  plaintiff  had  then  and  there,  at  said  T's 
request,  delivered  him  one  other  note  of  hand,  signed  by  L 
L  ol  &c.,  bearing  date  &c.,  in  and  by  which  the  said  L 
L  promised  the  plaintiff  to  pay  him  <£8,  of  the  value,  as  the 
plaintiff  avers,  of  ;^23  and  twenty-seven  cents,  to  collect 
the  contents  of  the  same  for  the  said  plaintiff  in  a  reasona- 
ble time,  and  to  put  the  same  in  suit  in  a  reasonable  time,  if 
the  said  T  could  not  collect  the  contents  without,  and  to 
pay  over  the  said  contents  in  a  reasonable  time  to  the  said 
plaintiff,  if  collected  or  recovered  by  the  said  T,  deducting 
therefrom  his,  the  said  T's  expenses  and  costs  of  suit,  be, 
the  said  T,  promised  the  plaintiff,  that  he,  the  said  T,  would 
collect  the  said  contents  in  a  reasonable  time,  if  he  could, 
and  would,  in  a  reasonable  time,  put  the  same  note  in  suit, 
if  he  could  not  collect  the  said  contents  without,  and  that 
upon  recovering  the  said  contents,  he  would  pay  the  same 
to  the  plaintiff  in  a  reasonable  time,  deducting  the  costs  of 
suit,  and  bis,  the  said  T's,  reasonable  expenses  in  the  prem- 
ises. Now  the  plaintiff  avers,  that  the  said  T,  disregard- 
ing his  said  promise,  never  recovered  the  contents  of  the  said 
note,  and  never  put  the  same  in  suit,  though  he  well  might, 
but  detained  the  same  in  his  possession  a  long  and  unrea- 
sonable time,  until  all  legal  remedy  thereupon  was  barred  by 
lapse  of  time,  by  reason  whereof  the  plaintiff  hath  wholly 
lost  all  benefit  of  said  note  and  of  the  money  due  thereon. 
Putnam  v.  Vinal^  S.  J.  C,  Essex^  1 798. 

Against  an  innholder  for  suffering  plaintiff  "^s  horse  to  stray  away^  Sfc. 

For  that  whereas,  according  to  the  law  and  custom  of  the 
land,  the  innkeepers  that  keep  common  inns  to  lodge  trav- 
ellers therein,  who  abide  in  the  same,  are  bound  to  keep 
their  goods  and  chattels,  being  within  those  inns,  day  and 
night  without  diminution,  pilfering,  or  loss,  so  that  no  dam* 
age  or  loss  may  happen  to  any  such  travellers,  or  such 
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guests,  for  want  of  due  care  in  such  innkeepers  or  their  ser- 
vants ;  and  the  said  plaintiff,  on  S^c.^  at  &c.,  being  lodged 
in  the  inn  of  the  said  T,  had  a  certain  gelding,  of  the  value 
of  $ — >  within  that  inn,  and  delivered  the  same  to  the  said 
T,  then  and  there  to  be  safely  kept ;  nevertheless,  the  said 
T,  knowing  the  said  gelding  to  be  within  his  inn,  the  same 
day  and  place,  did  so  negligently  keep  said  gelding,  that  the 
said  gelding,  for  want  of  safe  keeping  thereof,  by  the  said 
T,  and  his  servants,  went  forth  and  wandered  from  the  said 
inn ;  whereby  the  said  plaintiff  not  only  lost  the  use  and 
profit  of  the  said  gelding  in  going  on  his  said  journey,  in 
doing  necessary  and  important  business,  but  the  same  there- 
by remained  undone ;  and  the  said  plaintiff  expended  and 
laid  out  divers  sums  of  money,  not  only  by  reason  of  the  want 
of  his  said  horse,  but  also  the  said  plaintiff  always,  from  rhe 
said  day  &c.,  lost  the  use  and  benefit  of  his  said  gelding. 
And  the  said  T  hath  not  delivered  to  the  said  plaintiff, 
his  said  gelding,  although  the  said  T,  on  &c.,  at  &c.,  was 
thereto  requested,  but  hitherto  hath  refused,  and  still  doth 
refuse  so  to  do,  or  make  him  any  satisfaction  for  the  same 
&c.    Mod.  Ent.  144. 

For  the  rights  and  liabilities  of  innholders^  and  of  travellers  and 
guests.     See  the  Tract  on  that  subject  in  the  Law  Summary,  p.  373. 

\st  Count.  —  For  deceit  in  the  delivery  of  goods  sent  to  the  East  Indies^ 
pursuant  to  an  order^  xchich  goods  ioere  accepted  by  the  defendant  wtth^ 
out  the  knowledge  of  the  nature  and  quality  of  the  goods ^  which  by  the 
order  ^  were  to  he  the  lest  of  different  sorts^  but  some  were  of  an  inferior 
quality^  and  some  damaged  by  improper  package^  whereby  the  plainiif 
was  forced  to  sell  at  a  less  price^  ^c. 

For  that  on  &c.,  at  &.c.,  in  consideration  that  the  plaintiff 
at  the  request  of  the  said  D,  would  buy  of  the  said  D  cer- 
tain goods  &c.,  pursuant  to  an  order,  in  that  behalf,  to  be 
sent  to  Bengal  &c.,  lor  the  purpose  of  sale,  the  said  D  then 
and  there  undertook  and  faithfuUy  promised  the  plaintiff  to 
fulfil  the  said  order  with  the  best  goods  of  the  sundry  sorts 
therein  specified,  all  in  such  marketable  condition  as  to  reach 
Bengal  aforesaid,  in  a  perfect  saleabl '  state,  sea  and  ship 
hazard  excepted  ;  and  the  said  plaintiff,  confiding  in  the  said 
promise  and  undertaking  of  the  said  D,  afterwards  on  &c., 
at  &c.,  did  buy  such  goods  as  aforesaid  of  the  said  D.  And 
although  the  said  D  afterwards,  on  &c.,  at  &c.,  did  de- 
liver unto  the  said  plaintiff  certain  goods,  packed  as  and 
for  the  goods  specified  in  the  said  order,  and  as  pursuant  to 
the  said  order,  which  were  then  and  there  accepted  by  the 


ASSUMPSIT.  389 

plaintiff,  not  then  knowing  the  true  nature^  quality  and  con* 
dition  of  the  same,  and  although  said  goods  afterwards,  viz. 
on  &LC.J  arrived  at  said  Bengal,  and  were  there  unshipped 
and  delivered,  and  though  the  same  have  long  since  been 
paid  for  by  the  said  plaintiff,  viz.  at  &c.   Yet  the  said  D  did 
not  regard  bis  said  promise  and  undertaking,  but  deceived 
the  plaintiff  in  this,  viz.^  that  the  said  D,  did  not  by  the  said 
goods  so  shipped  by  him  as  aforesaid,  or  otherwise,  fulfil  ihe 
said  order  with  the  best  goods  of  the  sundry  sorts  therein 
specified,  all  in  such  marketable  condition  as  to  reach  Ben- 
^  in  a  perfect  saleable  state,  sea  and  ship  hazard  excepted, 
but  omitted  and  neglected  so  to  do,  and  therein  failed  and 
made  default;  and,  on  the  contrary  thereof,  the  plaintiff 
saith  that  the  said  goods,  were  not  at  the  time  ot  the  deliv- 
ery thereof,  the  best  goods  of  the  sundry  sorts,  specified  in 
the  said  order,  nor  were  all  the  said  goods,  then  in  such 
marketable  condition  as  to  reach  Bengal,  in  a  perfect  sale- 
able state,  sea  and  ship  hazard  excepted;  but,  on  the  con- 
trary, a  great  part  of  the  said  goods,  which  had  been  deliv-^ 
ered  to  the  plaintiff,  as  certain  cloth,  commonly  called  La^ 
dies^  Cloth,  pursuant  to  the  said  order,  were  not  goods  of 
that  denomination  and  species,  but  were  goods  of  another 
and  different  species  and  of  an  inferior  quality  and  value, 
and  were  unmarketable  goods;  and  divers  other  large  quan- 
tities of  the  said  goods  were  also,  at  the  time  of  the  said  de- 
livery thereof,  of  an  inferior  quality  and  value,  than  were  so 
in  that  behalf  ordered  as  aforesaid;  and  many  of  them  were 
so  old  and  decayed,  and  others  were  so  damp,  wet,  and  un- 
seasoned, and  were  severally  so  loosely,  carelessly  and  im- 
properly packed  and  covered,  as  not  to  reach  Bengal  afore- 
said, in  a  perfect  saleable  state,  but  by  reason  ol  such  defect 
and  imperfections  in  the  same  as  aforesaid,  and  of  such  im- 
proper package  and  covering  thereof  as  aforesaid,  and  not 
by  or  through  any  sea  or  ship  hazard,  reached  Bengal  afore- 
said, damp,  spotted,  stained,  discolored,  rotten,  motheaten, 
and  in  holes,  and  in  various  other  respects,  damaged,  and  in 
an  unsaleable  and  unmarketable  state  and  condition,  were 
unshipped  and  delivered,  to  wit,  at  &c. ;  by  reason  whereof 
one  A  B,  who  would  otherwise  have  bought  and  taken  the 
said  several  goods  which  so  reached  and  arrived  at  Bengal  in 
such  unsaleable  and  unmarketable  state  and  condition,  as 
aforesaid,  at  an  advanced  price,  and  upon  certdn  very  bene- 
ficial and  advantageous  terms  in  favor  of  the  said  plaintiff^ 
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refused  to  take  or  purchase  them,  and  the  said  plaintiff  was 
uUimately  forced  and  obliged  to  sell  and  dispose  of  the  same 
to  other  persons,  for  a  much  less  sum  of  money  than  other- 
wise they  would  have  produced  to  him,  and  at  a  loss  amount- 
ing in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum 
of  &c.  at  &c. 

To  deliver  marketable  goode^  4*c. 

2d  Count. — And  for  that  on  &c.,  at  &c.,  in  consideration 
that  the  plaintiff,  at  the  Uke  request  of  the  said  D,  had  then 
and  there  bargained  with  the  said  D,  for  the  purchase  of, 
and  to  pay  him  tor,  certain  other  goods  and  merchandises, 
consisting  of  cloths,  ratteens,  kerseymeres,  and  cottons  of 
various  sorts,  pursuant  to  a  certain  order  in  that  behalf,  to 
be  sent  to  Bengal  in  the  East  Indies,  for  the  purpose  of  sale 
there,  the  said  D  promised  the  plaintiff,  to  fulfil  the  last  men-* 
tioned  order,  with  the  best  goods  of  the  sundry  sorts  there- 
in specified,  all  in  such  marketable  condition,  as  to  reach 
said  Bengal  in  a  perfect  saleable  state,  sea  and  ship  hazard 
excepted  ;  and  though  certain  goods  afterwards,  to  wit,  Sfc^ 
were  shipped  by  the  said  D,  for  said  Bengal,  as  and  for  the 
goods  specified  in  the  last  mentioned  order,  and  in  tulfilment 
of  ihe  same ;  and  though  such  goods  afterwards  and  before 
the  purchase  of  this  writ,  arrived  at  said  Bengal,  and  were 
there  unshipped  and  delivered ;  and  though  the  same  have 
been  long  since  paid  for  by  the  plaintiff,  to  wit,  at  &c. ;  yet 
&c.  as  be/are. 

3d  Count. — And  for  that,  on  &c.,  at  &c.,  in  considera- 
tion that  the  plaintiff,  at  the  like  request  of  the  said  D,  had 
then  and  there  bought  of,  and  bargained  and  agreed  with 
the  said  D,  for  certain  other  goods  and  mercjhandizes,  con- 
sisting of  cloths,  ratteens,  kerseymeres,  and  cottons  of  vari- 
ous sorts,  to  be  sent  to  said  Bengal,  for  the  purpose  of  sale 
there,  the  said  D  promised  the  plaintiff  to  furnish  and  sup- 
ply him  with  such  goods  last  mentioned,  and  that  the  same 
should  be  good  and  marketable  goods,  and  properly  pack- 
ed ;  and  though  certain  goods  were  thereafterwards,  viz. 
on  &c.,  delivered  by  the  said  D,  unto  and  for  the  plain- 
tiff, as  and  for  the  goods  last  mentioned,  and  though  such 
goods  were  then  and  there  accepted  and  received  by  the 
plaintiff,  who  was  then  ignorant  o(  the  real  quality  and  con- 
dition thereof;  and  though  the  said  last  mentioned  goods, 
afterwards,  and  before  the  purchase  of  this  writ,  arrived  at 
said  Bengal,  and  were  there  unshipped  and  delivered,  as 
and  for  said  goods,  so  bought  and  bargained,  as  last  men- 
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tioned,  to  wir,  &c. ;  yet  the  said  D  did  not  regard  his  last 
mentioned  promise,  but  thereby  craftily  deceived  the  plain- 
tiff ia  this,  that  the  last  mentioned  goods  were  not,  at  the 
time  of  deliver}^  thereof,  good  and  marketable  goods,  nor 
properly  packed,  but,  on  the  contrary,  were  bed  goods,  and 
of  an  inferior  sort  and  value,  than  the  goods  so  as  last  afore- 
said bought  and  bargained  for  by  the  plaintiff,  and  unmarket- 
able, and  were  so  loosely  and  improperly  packed,  as,  by  rea- 
son thereof,  on  arrival  at  said  Bengal,  to  be  very  much  soil- 
ed, discolored,  wet,  torn  and  damaged ;  whereby  the 
plaintiff  suffered  a  loss  of  a  large  sum  of  money,  to  wit,  &c» 
2  Went.  143. 

Add  a  count  on  a  promise  "  to  famish  and  supply  plaintiff  with  goods 
to  he  packed  in  a  merchantlike  manner^  and  in  tuch  marketable  condition^ 
as  to  reach  Bttfgal  aforesaid^  in  a  perfect  saleable  staUj  sea  and  ship 
hazzard  excepted^"*  and  the  common  money  counts. 

The  conclusions  of  these  counts^  except  the  \st^  ha»e  been  varied  con" 
siderably  from  the  originals^  tohich  were  extremely  prolix^  and  alleged 
special  damage. 

Note.     There  are  many  cases,  where  it  is  optional  with  the  plaintiflT, 
to  declare  in  Assumpsit,  as  on  a  promise,  or  in  Case,  for  a  tort.     For  in- 
stance, in  many  cases  of  negligence  or  non-feasance,  the  plaintiff  may  de- 
clare in  Case,  for  the  injury  he  has  sustained  hy  the  defendant's  omission 
to  perform  his  duty ;  or  he  may  declare  in  Assumpsit,  on  the  implied  pro- 
mise, which  is  raised  by  law  in  every  one,  to  perform  what  his  office,  oc- 
cupation, trade,  or  business  naturally  leads  the  public  to  expect  of  him,  or 
which  public  policy  requires  of  every  one  in  such  circumstances.     Thus, 
the  plaintiff  may  declare  in  4xssumpsit  against  a  carrier  for  a  breach  of 
the  promise  mised  by  law,  or  in  case,  for  negligence,  whereby  the  plain- 
tiff's goods  are  lost.    So  for  deceit,  in  the  sale  of  goods,  the  plaintiff  may 
declare  on  a  promise,  expressed  or  implied,  in  Assumpsit,  or  in  Case, 
for  the  deceit  whereby  the  plaintiff  is  defrauded.     But  whatever  the 
plaintiff's  choice  may  be,  he  should  take  care  that  his  declaration  should 
be  made  agreeably  to  the  principles  of  the  form  of  action,  which  he 
adopts.     It  should  be  borne  in  mind,  that,  in  Assumpsit,  a  promise  is  al- 
ways alleged,  the  breach  of  which  is  the  gist  of  the  action.    But,  in  Case, 
there  is  no  necessity  or  propriety  in  alleging  a  promise,  for  the  gist  of 
the  action,  in  such  cases,  is  either  negligence  or  deceit,  &c.    There  are 
some  declarations,  however,  which  are  drawn  in  so  ambiguous  a  manner, 
that  they  may  be  considered  either  in  Case  or  Assumpsit    Thus  a  promise 
is  alleged  in  the  beginning  of  the  declaration,  and  afterwards  a  non-per- 
formance is  alleged  with  a  statement,  that  the  defendant  has  deceitfully 
imposed  on  the  plaintiff,  something  different  from  what  was  contracted  for, 
by  reason  of  which  the  plaintiff  suffers  certain  special  damages.    Wheth- 
er this  mode  of  declaring  may  not,  in  strictness,  be  liable  to  an  excep- 
tion for  duplicity  may  be  worth  inquiry.     The  object  of  the  declaration 
is  to  make  the  plaintiff's  grievance  appear,  and  let  the  defendant  know 
what  he  has  to  answer.     Now  of  what  does  the  plaintiff  complain  in  such 
a  declaration  ?     Is  the  breach  of  promise  the  gist  of  the  action,  or  die 
imposition  practiced  on  him  ?     Both  are  alleged  in  the  declaration,  with 
ao  much  certaintv,  that  the  plaintiff  might  ofier  evidence  and  recover  on 
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either,  alone.  In  this  case  how  can  the  defendant  plead  ?  If  he  pleada 
not  guilty^  it  will  be  bad  on  special  demurrer,  being  no  proper  answer  to 
the  breach  of  contract ;  if  he  pleads  non  assumpsit^  it  is  no  answer  to  the 
deceit.  It  would  therefore  be  much  better  to  draw  a  line  of  distinction 
between  the  two  forms  of  action,  and  compel  the  plaintiff  to  frame  his 
declaration  accordingly. 

For  deceit  in  warranty  of  a  mare^  consideration  partly  paid, 
1st  Count. — In  consideration  plaintiff  would  buy^  4*c. 

For  that  whereas  the  said  D,  on  &c.,  at  &c.,  oflFered  to 
sell  to  the  plaintiff,  a  certain  mare  of  the  said  D,and  there* 
upon,  then  and  there,  in  consideration  that  the  plaintiff,  at 
the  special  request  of  the  said  D,  would  buy  of  the  said  D 
the  said  mare,  at  a  large  price  or  sum,  to  wit,  $100,  to  be 
paid  by  the  plaintiff  to  the  said  D,  upon  request,  the  said  D 
promised  the  plaintiff,  that  the  said  mare  was  sound ;  and 
the  plaintiff  in  fact  saith,  that  he,  confiding  in  the  said  pro- 
mise of  the  said  D,  then  and  there,  ac  the  special  request  of 
the  said  D,  did  buy  of  the  said  D,  the  said  mare,  at  the  price 
or  sum  of  $100,  and  did  then  and  there  pay  to  the  said  D, 
the  sum  of  $10,  part  of  the  said  sum  of  $100,  and  did  then 
and  there  promise  the  said  D  to  pay  him  the  further  sum  of 
$30,  residue  of  the  said  sum  of  $100,  upon  request,  yet 
the  said  D  did  not  regard  his  promise  aforesaid,  but  craftily 
and  subtilely  deceived  the  plaintiff  in  this,  that  the  said  mare, 
at  the  time  of  making  the  promise  aforesaid,  was  not  sound, 
but  on  the  contrary  thereof,  was  unsound,  and  was  afflicted 
with  a  certain  malady  or  disease  called  the  windgalls,  to  wit, 
at  Sic. ;  whereby  the  said  mare,  then  and  there,  became  of 
no  use  or  value  to  the  plaintiff. 

For  the  doctrine  of  express  and  implied  warranties  on  sales.  See  Law 
Summary,  p.  101. 

For  warranties  on  the  sale  of  horses.    See  Law  Summary,  p.  107. 

2d  Count.  —  In  consideration  plaintiff  had  bought ,  ^c. 

And  for  that  the  said  D,  thereafterwards,  to  wit,  the  day 
and  year  aforesaid,  in  consideration  that  the  plaintiff,  at  the 
like  request  of  the  said  D,  had  bought  of  the  said  D,  a  cer- 
tain other  mare  of  the  said  D,  at  and  for  a  certain  other 
large  price  or  sum,  to  wit,  the  sum  of  $100,  and  had  then 
and  there  paid  the  said  D  the  sum  of  J^70,  in  part  of  the 
last  mentioned  sum  of  ;$flOO,  and  had  then  and  there  pro- 
mised to  pay  the  said  D  the  further  sum  of  $30,  the  residue 
of  the  said  last  mentioned  sum  of  $100,  upon  request,  pro- 
mised the  plaintiff,  that  the  said  last  mentioned  mare  was 
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sound ;  yet  the  said  D  did  not  regard  his  promise  last  afore- 
said, but  craftily  and  subiilely  deceived  the  plaintiff  in  this, 
that  the  said  last  mentioned  mare,  at  the  time  ot  making  the 
last  mentioned  promise,  was  not  sound,  but  then  was  un- 
sound ;  wherebv  the  last  mentioned  mare  became  of  no 
use  or  value  to  the  plaintiff.  JIdd  the  money  counts.  Doug. 
18,  Stewart  v.  Wilkins. 

Note.  In  that  case,  it  was  held,  that  Assumpsit  is  the  proper  form  of 
action  where  there  is  an  express  warranty.  Ld.  Mansfield  also  ohservea, 
that,  '^  selling  for  a  sound  price  may  be  a  ground  for  an  assumpsit,  but, 
in  such  case,  it  ought  to  be  laid  that  the  defendant  knew  of  the  unsound- 
ness.*^ It  should  appear  also,  the  plaintiff  had  no  opportunity  to  exam* 
ine.     See  Law  Summary,  p.  103. 

For  deceit  on  warrcaity^  the  whole  consideration  "being  paid. 
1st  Count.  —  In  consideration  the  plaintiff  toould  huy^  ^c. 

For  that,  on  &.C.,  at  Slc^  in  consideration  that  the  plaintiff 
would  buy  of  the  said  D,  at  his  special  request,  a  certain 
horse,  at  and  for  a  certain  lar£:e  sum  of  money,  to  wit,  the 
sum  of  $ — ,  the  said  D  promised  the  plaintiff,  that  the  said 
horse  was  sound ;  and  the  plaintiff  in  fact  saith,  that  he, 
confiding  in  the  said  promise  of  the  said  D,  thereafterwards 
on  the  same  day,  did  buy  the  said  horse  of  and  from  the 
said  D,  at  and  for  the  said  price  or  sum  of  money ;  yet  the 
said  D  did  not  regard  his  promise  aforesaid,  but  craftily  and 
subtilely  deceived  the  plaintiff  in  this,  that  the  said  horse, 
at  the  time  of  making  the  said  promise,  and  also  at  the  time 
of  said  sale  thereof,  was  not  sound,  but  was  then  and  there 
unsound;  and  by  reason  thereof,  the  said  horse  became  and 
was  of  no  use  or  value  to  the  plaintiff. 

2(2  CotTNT.  —  Jh  consideration  the  plaintiff  had  bought^  Sfc, 

And  for  that,  on  &c.,  at  &c.,  in  consideration  that  the 
plaintiff,  at  the  like  request  of  the  said  D,  had  then  and  there 
bought  of  the  said  D,  a  certain  other  horse  and  had  then  and 
there  paid  to  said  Z),  a  certain  other  large  sum  of  money^  to 
wilj  $ — ,/ar  the  same,  the  said  D  promised  the  plaintiff,  that 
the  last  mentioned  horse  was  sound ;  yet  the  said  D  did  not 
regard  his  last  mentioned  promise,  but  thereby  craftily  and 
subtilely  deceived  the  plaintiff  in  this,  that  the  last  mention- 
ed horse,  at  the  time  of  making  said  promise  and  of  said 
sale  thereof,  was  not  sound,  but  was  then  and  there  un- 
sound ;  and  by  reason  thereof,  became  and  was  of  no  use 
or  value  to  the  plaintiff.    2  fVenf.  126.  F.  Buller. 

Add  a  third  county  like  the  second^  omitting  the  parts  in  italics^  and 
the  money  counts. 
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For  deceit  in  warraniing  a  mare  tovnd  and  free  from  faults^  4*c. 

For  that,  on  ^Tc,  at  &c.,  in  consideration  that  the  plain- 
tiff, at  the  special  request  of  the  said  E,  would  buyr  of  the 
said  E,  a  certain  mare,  for  a  certain  price  or  sum  of  money, 
to  wit,  $ — ,  the  said  E  promised  the  plaintiff,  that  the  said 
mare  was  then  and  there  sound  and  free  from  faults^  and 
that  the  same  would  go  well  in  a  chaise;  and  the  plain- 
tiff in  fact  saith,  that  he,  confiding  in  the  said  promise  of  the 
said  E,  did,  on  &c.,  at  &.c.,  buy  the  said  mare  of  the  said  E,  ' 
at  and  for  the  price  aforesaid,  and  did  then  and  there  pay 
the  same  to  the  said  E  for  the  same ;  yet  the  said  E  did 
not  regard  his  said  promise,  but  thereby  craftily  and  subtile- 
ly  deceived  the  plaintiff  in  this,  that  the  said  mare,  at  the 
time  of  the  said  sale  thereof  and  at  the  time  of  making  said 
promise,  was  not  sound  nor  free  from  JaultSj  nor  would 
the  same  go  well  in  a  chaise,  but  on  the  contrary  thereof, 
was  then  and  there  unsound  and  faulty,  and  would  not.  go 
well  in  a  chaise,  but  was  then  and  there  restive,  unruly,  and 
ungovernable,  when  so  used ;  whereby  the  said  mare  then 
and  there  became  and  was,  and  still  is,  of  no  value  to  the 
plaintiff.    2  Went.  198.  V.  Lawes. 

Add  a  second  county  like  the  firsts  omitting  the  parte  in  italics ;  also 
separate  counts  upon  separate  promises^  that  ^^  the  mare  would  go  well  in 
a  chaise^^  "  was  not  reslive^^  "  was  sound^^  and  the  money  counts. 

For  deceit  in  warranty  of  a  cow  and  calf 
\st  Count.  —  For  deceit  in  a  cow  and  calf 

For  that  the  said  E,  on  &c.,  at  &.C.,  in  consideration  that 
the  plaintiff,  at  the  special  request  of  the  said  E,  would  buy 
of  the  said  E  a  certain  cow  and  calf  of  the  said  E,  for  a 
large  sum  of  money,  to  wit,  $ — ,  promised  the  plaintiff,  that 
the  said  cow  had  then  newly  calved,  and  that  the  said 
calf  was  the  calf,  which  had  been  calved  by  the  sud  cow, 
and  that  the  said  calf  was  only  three  weeks  old ;  and  the 
plaintiff  in  fact  saith,  that  he,  relying  on  the  said  promise  of 
the  said  E,  did  then  and  there  buy  of  the  said  £,  the  said 
cow  and  calf,  at  and  for  a  large  sum  of  money,  to  wit,  $ — ; 
and  the  plaintiff  avers,  that  the  said  cow,  at  the  time  of 
his  purchasing  the  same  of  the  said  E,  had  not  then  newly 
calved,  but,  on  the  contrary  thereof,  had  calved  above  five 
months  before  that  time,  and  that  the  said  calf  was  not  the 
calf,  which  had  been  calved  by  the  said  cow,  but  on  the 
contrary  thereof,  was  the  calf  of  some  other  cow. 
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2d  Count.  —  For  deceit  in  calf,  ^c. 

And  for  that  the  said  £,  on  &.c.,  at  &c.,  in  consideration 
that  the  plaintiff,  at  the  like  request  of  said  £,  had  agreed 
to  buy  a  certain  other  cow  and  calf  of  him,  promised  the 
plaintiff  that  the  said  last  mentioned  cair,  was  the  calf  of 
the  last  mentioned  cow ;  and  the  plaintiff  in  fact  saith,  that 
the  last  mentioned  calf^  at  the  ume  of  his  buying  thereof, 
as  aforesaid,  was  not  the  calf  of  the  last  mentioned  cow, 
but  on  the  contrary  thereof,  was  the  calf  of  some  other  cow. 

2d  CouwT. —  For  deceit  in  cow,  i^c. 

And  for  that,  on  &c.,  at  &c.,  in  consideration  that  the 
plaintiff  would  buy  of  the  said  £,  at  his  like  request,  a  cer* 
tain  other  cow,  at  and  for  a  certain  other  large  sum  of  mon- 
ey, to  wit,  $ — ,  promised  the  said  E,  that  the  last  mentioned 
cow  was  sound  ;  and  the  plaintiff  in  fact  saith,  that  confiding 
in  the  last  mentioned  promise  of  the  said  E,  he  did  then 
and  there  buy  the  last  mentioned  cow  of  the  said  £,  at  and 
for  a  large  sum  of  money,  to  wit,  $ — ;  yet  the  said  £  did 
not  regard  his  last  mentioned  promise,  but  thereby  craftily 
and  subtilely  deceived  the  plaintiff  in  this,  that  the  last 
mentioned  cow,  at  the  time  of  making  the  last  mentioned 
promise,  was  not  sound,  but  was  then  and  there  unsound 
and  rotten,  and  by  reason  thereof,  was  of  no  use  or  value 
to  the  plaintiff.    2  Went.  203.  F.  Buller. 

Add  another  count  in  considereUion  the  plaintiff  had  bought,  and  the 
money  counts. 

For  selling  plaintiff  unmerchantable  goods  and  badly  packed. 

For  that,  on  $*c.,  at  &c.,  in  consideration  that  the  plain- 
tiff,  at  the  request  of  said  E,  had  then  and  there  bought  of, 
and  bargained  with  the  said  £,  for  certain  goods  and  mer- 
chandises, consisting  of  cloths,  ratteens,  kerseymeres,  and 
cottons  of  various  sorts,  to  be  shipped  to  Bengal  in  the 
East  Indies,  for  the  purpose  of  sale  there,  the  said  £  pro* 
mised  the  plaintiff  to  furnish  him  with  such  goods  of  good 
and  merchantable  qualities,  and  well  packed  for  such  ship- 
ment ;  and  the  plaintiff  avers,  that  the  said  £  afterwards 
delivered  to  the  plaintiff,  and  the  plaintiff  accepted  of  certain 
goods^  packed  as  and  for  said  goods,  bought  and  bargained 
for  as  aforesaid,  which  goods,  were  accordingly  shipped  to 
aiMi  arrived  at  Bengal  aforesaid,  for  sale ;  yet  the  said  £  did 
not  regard  his  sidd  promise,  but  craftily  thereby  deceived 
the  phuDtiff  ID  this,  tbiaA  said  goods  so  delivered  by  said  £ 
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were  not,  at  the  time  of  delivery,  of  good  and  merchantable 
qualities  or  well  packed,  but  were  of  inferior  and  bad  quai* 
ities  and  unmerchantable,  and  so  loosely  and  badly  packed, 
that  they  arrived  at  said  Bengal,  wet,  soiled,  torn,  motheaten 
and  damaged,  and  thereby  the  plaintiff  sustained  a  loss  oa 
the  sale  thereof,  of  a  large  sum  of  money,  to  wit,  &c. 

For  deceit  in  delivering  had  cider  far  good. 

For  that  on  &c.,  at  &.C.,  in  consideration  that  the  plain- 
tiff,  at  the  special  request  of  the  said  £,  would  buy  of  .the 
said  £,  divers,  to  wit,  five  hogsheads  of  cider,  at  a  large 
price,  to  wit,  &c.,  to  be  therefor  paid  by  the  plaintiff  to  said 
£,  the  said  E  promised  the  plaintiff,  to  send  and  deliver  him 
the  said  five  hogsheads  of  cider ;  and  the  plaintiff  in  fact 
says,  that  he,  relying  on  the  said  promise,  did  then  and  there 
buy  of  the  said  E,  five  hogsheads  of  cider,  and  did  then  and 
there  pay  him  for  the  same  at  the  price  aforesaid  ;  yet  the 
said  E  did  not  send  and  deliver  to  the  plaintiff  the  said  five 
hogsheads  of  cider,  but  on  the  contrary,  on  &.C.,  at  &c.,  did 
fraudulently  and  deceitiuUy  send  and  deliver  to  the  plaintiff, 
five  hogsheads  of  cider,  of  a  quality  and  goodness  very  in- 
ferior to  the  said  five  hogsheads,  purchased  by  the  plaintiff 
as  aforesaid ;  by  reason  whereof  the  same  became,  and  was 
of  no  use  or  value  to  the  plaintiff,  contrary  to  the  promise 
of  said  £,  &lc.    2  ^FeiU.  204.  Graham. 

For  deceit  in  delivery  of  hops, 
let  Count.  —  On  hops  sold  hy  sample  and  warranted. 

For  that,  on  &c.,  at  &c.,  in  consideration  that  the  plain- 
tiff would  buy  of  the  said  D,  at  his  special  request,  five  pock- 
ets  of  hops,  at  a  certain  price,  to  wit,  &.C.,  the  said  D  pro- 
mised the  plaintiff,  to  deliver  him  the  same,  and  that  the 
said  hops  should  all  be  of  like  goodness  and  quality,  with  a 
certain  sample  of  the  said  hops,  contained  in  each  of  the 
said  pockets,  and  then  produced  and  shown,  by  the  s.'.td  D, 
to  the  plaintiff;  ^d  the  plaintiff  avers,  that  he,  confiding  in 
said  promise,  afterwards,  to  wit,  &c.,  bought  the  said  five 
pockets  of  hops,  of  the  said  D,  at  the  price  aforesaid ;  and 
the  said  D,  afterwards,  to  wit,  &c.,  delivered  to  the  plain- 
tiff five  pockets  of  hops,  as  and  for  hops  of  like  goodness 
and  quality,  with  the  respective  samples,  so  as  aforesaid 
produced  and  shown  to  the  plaintiff;  yet  the  said  D  did  not 
regard  his  said  promise,  but  thereby  deceived  and  defraud- 
ed the  plaintiff  in  this  respect,  that  the  hops  contained  io 
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each  of  the  five  pockets,  so  delivered  to  the  plaintiff,  at  the 
time  of  delivery  thereof  to  the  plaiotiffi  were  not  hops  of 
like  goodness  and  quality,  with  the  respective  samples,  but 
were  much  infenor,  and  were  bad,  damaged,  and  unsaleable 
hops,  whereby  the  plaintiff  lost  the  benefit  of  selling  the 
same,  and  gaining  large  profits,  &c. 

2d  Count.  —  Oft  hops  sold  as  good^  sounds  and  merchantable. 

And  for  that,  on  &c.,  at  &c.,  in  consideration  that  the 
plaintiff  would  buy  of  the  said  T,  at  his  request,  five  other 
pockets  of  hops,  at  a  certain  price,  to  wit,  &c.  the  said  T 
promised  the  plaintiff  to  deliver  to  him  the  same,  and  that 
the  same  should  be  good,  sound  and  merchantable  hops ; 
and  the  plaintiff  avers,  that  he,  confiding  in  said  T's  promise 
aforesaid,  afterwards,  to  wit,  on  &c.,  at  &c.,  bought  the  last 
mentioned  hops  of  the  said  T,  at  the  price  aforesaid  ;  and 
the  said  T  afterwards,  to  wit,  on  &c.,  at  &c.,  delivered  to 
the  plaintiff,  five  pockets  of  hops,  as  and  for  good,  sound 
and  merchantable  hops ;  yet  the  said  T  did  not  regard  his 
said  promise,  but  thereby  deceived  the  plaintiff  in  this  re- 
spect, that  the  said  hops,  at  the  time  of  the  delivery  thereof 
to  the  plaintifl^  were  not  good,  sound  and  merchantable 
bops,  but,  on  the  contrary,  were  bad,  damaged  and  unmer- 
chantable, whereby  the  plaintiff  lost  the  benefit  of  selling 
or  using  the  same,  and  gaining  large  profits,  &c.  Parkin^ 
son  y.  Lee^  2  East^s  Rep.  3 1 4. 

Note.  It  was  decided  in  this  case,  that,  where  there  is  a  latent  defect 
in  the  commodity,  unknown  to  the  seller,  and  he  sells  with  warranty  of 
goodness  equal  to  a  sample  {as  in  ihejirst  couit/,)  he  is  not  liable  on  such 
warranty ;  nor  will  the  law  raise  an  implied  promise  in  such  case,  that 
the  commodity  is  sound  and  merchantable  {as  in  the  second  county 
though  a  fair  price  be  given  for  the  same  ;  since  no  fmud  is  imputable  to 
the  seller.  In  order  to  bind  the  seller,  there  should  be  an  express  war- 
ranty of  the  soundness  ;  and  an  express  warranty  extends  to  all  defects, 
known  and  unknown  to  the  seller.  Doug.  18.  Stuart  v.  Wilkins, 
{MSS,) 

For  the  general  doctrine  of  warranties  on  sales^  —  See  Law  Summary, 
p.  101. 


Assumpsit  in  the  nature  of  Case  for  negUgence. 

Against  attorney  for  negligence  in  suing  out  a  scire  facias  ;  various 

counts^  ij^c. 

Also,  for  that  whereas,  on  &c.,  one  T  P,  then  resident  at 
P  aforesaid,  was  justly  indebted  to  the  plamtiff  in  another 

4S 
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sum  of  ;^  195,06,  on  a  certain  other  cause  of  action  before, 
that  time  accrued  to  him,  and  whereas  the  said  P,  being  so 
indebted,  the  plaintiff  for  the  recovery  of  his  said  debt,  aiter- 
wards,  to  wit,  on  the  same  day,  sued  out  of  the  office  of 
the  clerk  of  our  court  of  C.  P.  for  our  county  of  C,  our 
other  writ  of  attachment,  in  due  form  of  law,  directed  to  the 
sheriff  of  our  said  county  of  C  or  his  deputy,  and  whereas 
the  plaintiff  afterwards  on  the  same  day,  delivered  the  same 
writ  to  one  E  M,  then  a  deputy  sheriff  under  J  W,  Esq. 
then  sheriff  of  our  said  county  of  C,  to  be  by  him,  the  said 
M,  in  bis  said  capacity  duly  executed,  served  and  returned, 
according  to  the  precept  thereof;  and  whereas  the  said  M, 
in  his  said  capacity,  thereafterwards,  to  Mit,  on  &c,,  by  vir- 
tue of  said  last  mentioned  writ,  for  want  of  any  goods  or 
estate  of  the  said  P,  to  be  found  by  said  M  in  said  county  of 
C,  took  the  body  of  the  said  P;  and  whereas  one  N  S, 
<hen  and  there  by  his  bond  to  the  said  J  W,  Esq.,  then 
sheriff  of  our  said  county  of  C,  under  the  hand  and  seal  of 
him,  the  said  S,  duly  executed,  became  and  was  l>dL\\  and 
surety  for  said  P  upon  said  last  mentioned  writ,  not  only  for 
the  appearance  of  said  P  at  the  court  to  which  the  same 
was  returnable,  and  his  answering  to  the  plaintiff  in  his  plea 
therein  declared,  but  also  for  the  said  P's  abiding  the  final 
judgment  thereon  and  not  avoiding ;  and  whereas  the  plain- 
tiff, thereafterwards,  according  to  law,  entered  of  record  and 
prosecuted  his  action  last  mentioned  against  the  said  P,  and 
such  proceedings  were  therjin  had,  that  the  plaintiff  by  the 
consideration  of  our  justices  of  our  S.  J.  C,  holden  at  P, 
within  our  county  of  C  aforesaid,  and  for  our  counties  of  C 
and  O,  on  &c.,  recovered  judgment  against  the  said  P  for  the 
sum  of  $217,87  damages,  and  costs  of  suit  taxed  at  ;^35,59 ; 
and  whereas  the  plaintiff  afterwards,  on  &c.,  purchased  out 
of  the  office  of  the  clerk  of  our  court  last  mentioned,  our 
writ  of  execution  on  the  judgment  last  mentioned,  in  form  by 
law  prescribed,  and  directed  to  the  s^heriff  of  our  said  coun- 
ty of  C,  or  his  deputy,  and  thereafterwards,  on  the  same 
day,  delivered  the  same  writ  of  execution  to  one  J  G,  then 
a  deputy  under  R  H,  Esq.,  then  sheriff  of  our  said  county 
of  G,  to  be  by  him  levied  and  returned ;  and  w^hereas  the 
said  G,  in  his  said  capacity,  made  a  return  of  nan  est  inven^ 
tus  on  the  last  mentioned  writ  of  execution  issued  against 
the  said  P  on  the  last  mentioned  judgment,  and  the  same  re- 
mains wholly  unsatisfied  and  unreversed ;  and  whereas  the 
said  P  did  not  appear  at  our  said  court,  when  and  where 
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the  last  mentioned  writ  of  attachment  was  returnable,  nor 
did  be  answer  to  the  plea  of  the  plaintiff,  therein  declared 
against  him,  and  he  has  not  in  any  way  abided  or  performed 
the  judgment  last  mentioned  ot  our  said  court  thereon,  but 
hath  avoided ;  and  whereas  the  said  S  was  obliged  by  law 
to  satisfy  the  last  mentioned  judgment  out  of  his  own  es- 
tate, and  the  plaintiff  was  entitled  to  recover  judgment  against 
him,  the  saiJ  S,  for  the  aforesaid  damages  and  costs  recov- 
ered as  aforesaid  against  the  said  P,  amounting  to  the  sum 
of  $253,46,  with  additional  damages  and  costs ;  and  the 
plaintiff  at  said  P,  to  wit,  at  said  I,  on  &c.,  was  about  to  sue 
according  to  law  our  writ  of  scire  facias  against  the  said  S, 
bail  as  aforesaid,  for  recovery  of  satisfaction  of  said  judg- 
ment out  of  the  estate  of  said  S,  with  additional  damages 
and  costs ;  and  the  said  H  then  and  there  was  a  practising 
attorney  at  law,  and  the  said  H  then  and  there,  in  consider- 
ation that  the  plaintiff,  at  the  special  request  of  the  said  K, 
had  retained  and  employed  him,  the  said  H,  and  had  pro- 
mised to  pay  him  a  reasonable  fee  and  reward  in  his  said 
capacity  of  attorney,  promised  the  plaintiff  that  he,  the  said 
H,  would  without  delay  sue  out  of  the  office  of  our  clerk 
-of  our  S.  J.  C.  a  writ  of  scire  facias,  against  the  said  S, 
the  bail  aforesaid,  for  the  recovery  of  the  amount  of  the 
said  damages  and  costs  adjudged  as  aforesaid  to  the  plain- 
tiff, with  additional  damages  and  costs,  out  of  the  proper 
estate  of  the  said  S,  and  would  use  all  necessary  care  and 
fidelity  in  the  prosecution  of  the  said  writ  of  scire  facias 
to  final  judgment ;  yet  the  said  H,  not  regarding  his  last 
mentioned  promise  and  undertaking,  did  not  sue  out  and 
prosecute  the  said  writ  of  scire  facias  to  final  judgment, 
but  wholly  neglected  and  omitted  so  to  do  ;  and  the  plaintiff 
savers,  that  more  than  one  year  has  elapsed  since  the  enter- 
ing up  of  the  aforesaid  final  judgment  against  the  said  P, 
the  principal  in  said  suit;  and  the  plaintiff,  by  i-eason  of  the 
last  aforesaid  negligence  and  misfeasance  of  said  H,  has 
wholly  lost  all  benefit  of  said  bail,  and  has  utterly  lost  his 
damages  and  cost  aforesaid :  — 

Also,  for  that  whereas  the  said  P,  on  &c.  aforesaid,  was 
justly  indebted  to  the  plaintiff  in  another  sum  of  $195,06  on 
a  certain  other  cause  of  action,  before  then  accrued  to  the 
plaintiff;  and  whereas  said  P  being  so  indebted,  the  plaintiff 
for  the  recovery  of  said  debt,  afterwards,  to  wit,  on  the 
same  day,  sued  out  of  the  office  of  our  clerk  of  our  Court 
of  C.  P*  for  our  county  of  C  aforesaid,  one  other  attach- 
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ment,  in  due  form  of  law,  directed  to  the  sheriff  of  our  ssdd 
county  of  C,  or  bis  deputy  ;  and  whereas  the  plaintiff  after- 
wards,  on  the  same  day,  delivered  the  same  writ  to  one  E. 
M.,  then  a  deputy  sheriff  under  J  W  £sq«,  then  sheriff  of 
our  county  of  C,  to  be  by  him,  the  said  M,  in  hii  said  ca« 
pacity,  executec^,  served  and  returned  according  to  the  pre- 
cept thereof;  and  whereas  the  said  M,  in  his  said  capacity, 
thereafterwards,  to  wit,  on  &c.,  by  virtue  of  said  last  men- 
tioned writ,  for  want  of  any  goods  or  estate  of  the  said  P,  to 
be  found  by  said  M  in  said  county  of  C,  took  the  body  of 
said  P ;  and  whereas  the  said  M,  in  his  said  capacity,  so 
having  taken  the  body  of  the  ssdd  P,  afterwards,  on  the 
same  day  of  £lc.  aforesaid,  took  and  accepted  one  N.  S. 
solely  as  bail,  and  surety  for  the  said  P,  upon  said  last  men- 
tioned writ,  not  only  for  the  said  P's  appearance  at  the  court, 
to  which  the  same  writ  was  returnable  and  for  answering 
to  the  plaintiff  in  his  plea  therein  declared,  but  also  for  the 
said  P's  abiding  the  Anal  judgment  thereon  and  not  avoid- 
ing, and  did  thereupon  then  and  there  permit  the  said  P  to 
go  at  large ;  and  whereas  the  said  S,  at  the  time  when  he 
became  bail  as  aforesaid,  and  ever  since  has  been,  and  now 
is,  poor  and  insolvent,  and  not  a  sufficient  surety  in  this  be* 
half,  and  was  not  then,  and  hath  not  at  any  time  since,  been 
able  to  satisfy  the  said  judgment  out  of  his,  the  said  S's, 
own  estate;  and  whereas  the  plaintiff  thereafterwards,  ac- 
cording to  law,  entered  and  prosecuted  his  last  mentioned 
action  against  the  said  P,  and  such  proceedings  were  there- 
in had,  that  the  plaintiff  by  the  consideration  of  the  justices 
of  our  S.  J.  C«,  holden  at  P,  on  &c.,  recovered  judgment 
against  the  said  P  for  the  sum  of  j$217,87  damages,  and 
costs  of  suit  taxed  at  {^35,59  ;  and  whereas  the  plaintiff  af- 
terwards, on  &c.,  purchased  out  of  the  office  of  the  clerk  of 
our  court  last  mentioned,  our  writ  of  execution  on  the  judg- 
ment last  mentioned,  iu  form  by  law  prescribed,  and  direct- 
ed to  the  sheriff  of  our  county  of  C  aforesaid,  or  his  depu- 
ty, and  afterwards,  on  the  same  day,  delivered  the  same  writ 
of  execution  to  one  J.  G.,  then  a  deputy  under  R.  H.  £sq.» 
then  sheriff  of  our  last  mentioned  county,  to  be  duly  levied 
and  returned ;  and  whereas  the  said  6,  in  his  said  capacity^ 
made  a  return  of  non  est  inventus  on  the  last  mentioned  writ 
of  execution,  and  the  judgment  remains  wholly  unsatisfied 
and  unreversed ;  and  whereas  the  said  P  did  not  appear  at 
our  said  court,  when  and  where  the  last  mentioned  writ  was 
returnable,  nor  did  he  answer  to  the  plea  of  the  plaintiff  there* 
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in  declared  against  him,  and  be  has  not  in  any  way  abided 
or  performed  the  last  mentioned  judgment  of  our  court  afore- 
said thereon,  but  has  avoided ;  and  whereas  by  the  said  mis- 
feasance of  the  said  Af,  in  his  said  capacity,  and  by  his  said 
Diligence  of  the  duty  of  his  said  office  in  permitting  the 
said  P  to  go  at  large  as  aforesaid,  without  taking  sufficient 
bail  as  aforesaid,  the  plaintiff  entirely  lost  the  sums  recover- 
ed by  him  by  the  last  mentioned  judgment ;  and  whereas 
the  said  J  W,  Esq.,  then  sheriff  as  aioresaid,  was  by  reason 
of  the  premises,  on  &c.,  liable  and  oblio;ed  by  law  to  pay  the 
said  sums  last  mentioned  to  the  plaintiff,  with  other  due  dam- 
ages ;  and  the  plaintiff,  at  said  P,  on  the  day  last  mentioned, 
was  about  to  sue  according  to  law,  an  action  at  law,  against 
the  said  W,  for  the  recovery  of  said  sums  with  other  due 
damages,  to  the  plaintiff  accrued  by  reason  of  the  last  men- 
tioned misfeasance  and  negligence  of  the  said  deputy  of  the 
said  W,  and  the  said  H  then  and  there  was  a  practising  at- 
torney at  law,  and  the  said  H,  then  and  there,  in  considera- 
tion that  the  plaintiff,  at  the  special  request  of  the  said  H,- 
had  retained  and  employed  him,  and  had  promised  to  pay 
him  a  reasonable  fee  and  reward  in  his  said  capacity  of  at- 
torney at  law,  promised  the  plaintiff  that  he,  the  said  H, 
would  without  delay,  sue  in  behalf  of  the  plaintiff  said  last 
mentioned  action  at  law,  and  would  use  all  necessary 
care  and  fidelity  in  the  prosecution  of  the  same ;  yet  the 
said  H,  not  regarding  his  last  mentioned  promise  and  un- 
dertaking, did  not  sue  and  prosecute  the  said  last  mention- 
ed action  against  the  said  ^y,  but  wholly  neglected  and 
omitted  so  to  do ;  and  the  plaintiff  avers,  that  four  years 
have  elapsed  since  the  cause  of  the  last  mentioned  action 
against  the  said  W  arose ;  and  the  plaintiff,  by  reason  of  the 
last  mentioned  negligence  and  misfeasance  of  the  said  H, 
has  wholly  lost  all  benefit  of  the  d^^bt  and  damages  he  was 
entitled  to  recover  agsdnst  the  said  W  as  aforesaid. 

Also,  for  that  whereas  the  said  P,  on  the  same  day  of  &c. 
was  justly  indebted  to  the  plaintiff  in  another  sum  of 
$195,06,  on  a  certain  other  cause  of  action  before  then  ac- 
crued to  him ;  and  whereas  said  P  being  so  indebted,  the 
plaintiff  for  the  recovery  of  his  last  mentioned  debt,  after- 
wards, to  wit,  on  the  same  day,  sued  out  of  the  office  of  the 
clerk  of  our  court  of  C.  P.  for  our  county  of  C,  our  writ 
of  attachment  in  due  form  of  law,  directed  to  the  sheriff  of 
our  county  of  C  aforesaid,  or  his  deputy,  commanding  them, 
among  other  things,  to  attach  the  goods  or  estate  of  said  P 
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to  the  value  of  $400 ;  and  whereas  the  plaintiff  thereafter- 
wards,  on  the  same  day,  delivered  the  same  writ  to  one  £ 
M,  then  a  deputy  under  J  W,  Esq.,  then  sheriff  of  our 
county  of  C,  to  be  by  him,  the  said  M,  duly  executed,  served, 
and  returned  according  to  the  precept  thereof,  and  then  and 
there  gave  a  written  direction  on  the  back  of  said  writ,  to 
the  said  M  to  make  special  service  of  said  writ,  by  attaching 
the  property  of  said  P,  sufficient  to  satisfy  the  judgment 
which  the  said  plaintiff  might  recover  in  said  aciion  against 
the  said  P;  and  whereas  there  were  then  and  afterwards, 
and  before  the  return  of  said  writ  last  mentioned,  divers 
goods  and  estate  of  said  P,  of  the  value  of  j9^400,  within 
the  precinct  of  the  said  sheriff  of  our  county  of  G,  to  wit, 
at  said  P,  which  the  said  M  could,  might,  and  ought  to  have 
attached  by  virtue  of  said  last  mentioned  writ,  whereof  the 
said  M  then  and  there  had  .notice ;  and  whereas  the  said  M, 
so  being  a  deputy  as  aforesaid,  not  regarding  the  duty  of  his 
said  office,  but  contriving  to  injure  the  plaintiff  and  to  de- 
prive him  of  the  means  of  satisfying  the  judgment  he  might 
recover  against  the  said  P  in  the  action  last  aforesaid,  did 
not  at  any  time  before  the  return  of  said  last  mentioned 
writ,  attach  any  goods  or  estate  of  said  P  by  virtue  of  said 
writ,  but  returned  thereon  that  he,  the  said  M,  had  taken  the 
body  of  said  P  and  held  him  to  bail ;  and  whereas  the  plain- 
tiff afterwards,  according  to  law,  entered  and  prosecuted 
his  said  action  thereof  against  the  said  P,and  such  proceed- 
ings were  therein  had  that  the  plaintiff  by  the  consideraion 
of  the  justices  of  our  S.  J.  C,  holden  at  &c.,  on  &C.,  re- 
covered judgment  against  said  P  for  the  sum  of  ^2\lffJ 
damages,  and  cost  of  suit  taxed  at  $35,59 ;  and  whereas 
the  plaintiff  afterwards,  on  ^c.  aforesaid,  sued  out  of  the 
office  of  the  clerk  of  the  court  last  mentioned,  our  writ  of 
execution  on  the  same  judgment,  in  form  by  law  prescribed, 
and  directed  to  the  sheriff  of  our  said  county  of  C,  or  his 
deputy,  and  thereafterwards,  on  the  same  day,  delivered  the 
same  writ  of  execution  to  one  J.  6.,  then  a  deputy  under 
R  H,  £sq.,  then  sheriff  of  our  county  last  mentioned,  to  be 
levied  and  returned ;  and  the  said  G,  in  his  said  capacity, 
was  not  able  to  find  in  his  said  precinct  the  goods,  estate, 
or  body  of  said  P,  on  which  said  execution  could  be  levied, 
and  thereafterwards,  on  &c.,  duly  returned  the  same  writ  of 
execution,  according  to  the  precept  thereof^  into  the  clerk's 
office  last  mentioned  wholly  unsatisfied ;  and  whereas,  by 
the  aforesaid  refusal  and  neglect  of  said  M,  in  his  said  ca- 
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pacity  to  attach  the  goods  and  estate  of  said  P  to  the  amount 
aforesaid,  the  plaintiff  utterly  lost  his  last  mentioned  dama- 
ges and  costs,  and  the  said  last  mentioned  judgment  remains 
wholly  unsatisfied  and  unreversed ;  and  whereas  the  said 
H,  on  &c.,  at  said  P,  to  wit,  at  said  I,  was  a  practising  at- 
torney at  law,  and  the  plaintiff  was  then  and  there  about  to 
sue  an  action  at  law  against  the  said  W,  sheriff  of  our  said 
county  of  C,  for  the  recovery  of  damages  by  the  plaintiff 
sustained,  by  reason  of  the  last  mentioned  negligence  and 
misdoing  of  the  said  M  in  his  said  capacity ;  and  the  said 
H  then  and  there,  in  consideration  that  the  plaintiff  at  the 
special  request  of  said  H,  had  retained  and  employed  him, 
and  had  promised  to  pay  him  a  reasonable  fee  and  reward, 
in  his  said  capacity  of  attorney,  undertook  and  promised  the 
plaintiff,  that  he,  the  said  H,  would  without  delay  sue  an  ac- 
tion at  law  against  the  said  W  in  his  said  capacity,  for  the 
recovery  of  the  danjages  by  the  plaintiff,  in  this  behalf  sus- 
tained, and  would  use  all  necessary  fidelity,  and  care  in  the 
prosecution  of  the  same  ;  yet  the  said  H,  not  regarding  his 
last  mentioned  promise  and  undertaking,  did  not  sue  and 
prosecute  the  action  last  mentioned  ;  and  the  plaintiff  avers, 
that  four  years  have  elapsed,  since  the  cause  of  action  last 
mentioned  arose ;  and  the  plaintiff,  by  reason  of  the  afore- 
said negligence  and  misfeasance  of  the  said  H,  has  wholly 
lost  all  benefit  of  the  damages,  that  had  accrued  to  him,  by 
reason  of  the  last  mentioned  cause  of  action,  against  the 
said  W,  in  his  said  capacity. 

Declaration  in  Assumpsit  for  supplies  furnished  to  a  pauper. 

Summon  the  inhabitants  of  the  town  of  A  8fc.  to  answer 
to  the  inhabitants  of  the  town  of  B  &c«  in  a  plea  of  trespass 
on  the  case,  for  that  whereas  C  D  on  &c.  had  fallen  into 
distress  within  the  said  town  of  B,  the  plaintiffs  then  and 
there  furnished,  provided  and  laid  out  and  expended  the 
various  articles  and  sums  of  money,  contained  in  the  annex- 
ed account,  for  the  relief  and  comfort  of  the  said  G  D ;  and 
the  plaintiffs  aver,  that  at  the  said  time,  the  said  G  D  had 
his  lawful  settlement  within  the  town  of  A ;  that  the  said  C 
D  at  the  said  time,  had  fallen  into  distress  within  the  said 
town  of  B,  and  then  and  there  stood  in  need  of  immediate 
relief ;  and  that  the  said  articles  and  sums  of  money,  speci- 
fied in  the  said  account,  were  then  and  there  necessary  for 
the  immediate  relief  and  comfort  of  the  said  C  D ;  c/  which 
said  several  premises^  the  inhabitants  of  the  town  of  ^,  unth- 
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in  three  months  next  after  the  said  articles  and  sums  ofman^ 
ey  were  so  fumishedypramded  and  laid  out  and  expended,  as 
aforesaid,  had  notice,  viz.  on  Sfc,  at  See*  whereby  the  said 
inhabitants  of  the  town  of  A  became  liable,  and  in  considera- 
tion thereof,  then  and  there  promised  the  plaintiffs  to  pay 
them  the  same  sum  on  demand ;  yet  though  requested,  &c. 

Or  the  following  may  he  substituted  for  the  pari  tn  italicM^  where  the 
fact  is  50,  and  no  more. 

And  the  plaintifis  aver,  that  within  three  months  from  the 
time  when  the  said  articles  and  sums  of  money  were  so  tar- 
nished, provided  and  laid  out  and  expended,  as  aforesaid^ 
viz.  on  4rc.,  at  &c.,  the  said  inhabitants  of  the  town  of  A 
had  notice,  that  the  said  C  D  had  fallen  into  distress  within 
the  said  town  of  B,  and  stood  in  need  of  immediate  relief, 
&c. 

Or  the  count  may  he  in  Debt^  thus  :  — 

To  answer  &c.  in  a  plea  of  debt,  for  that  whereas  one  C 
D,  (as  in  the  preceding  form,  to  the  mark* )  whereby  an 
action  hath  accrued  to  the  said  plaintiffs,  to  recover  of  the 
said  inhabitants  of  the  town  of  A  the  price  of  the  said  arti- 
cles, and  the  said  several  sums  of  money,  amounting  in  the 
whole  to  the  sum  of  $ — ;  yet,  though  requested,  the  said 
inhabitants  of  the  town  of  A  have  never  paid  the  said  sum 
of  $ — ,  but  still  owe  and  unjustly  detain  the  same. 

Note. — ^The  above  declaration  is  drawn  with  reference  to  the  statute 
of  1793,  ch.  59,  ^  13,  re*enacted  in  substance  in  the  Rev.  Stat.  ch.  46, 
sect.  13. 
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1.  Of  the  nature  of  an  action  on  the  Case, 

Trespass  on  the  Case  is  the  form  of  action,  usually  resorted  to  for 
wrongs  done  to  a  man^s  person,  reputation,  goods  or  estate,  without  di- 
rect force.  See  2  Bur.  3345 ;  3  T\  R.  63.  It  therefore  comprehends 
under  it,  the  actions  of  Trover,  Slander,  Deceit,  Malicious  Prosecution, 
Conspiracy,  Nuisance,  dsc.,  upon  each  of  which  a  few  remarks  will  he 
made,  under  these  respective  heads. 

Case  lies  either  for  negligence  or  nonfeasance,  that  is,  the  omission  of 
what  one  is  bound  by  law  to  perform ;  misfeasance,  that  is,  an  impro- 
per performance  of  what  one  has  a  right  to  do  in  a  proper  manner,  or 
of  what  one  has  undertaken,  or  is  bound  by  law  to  perform ;  or  mal- 
feasance, that  is,  doing  what  is  illegal,  or  what  one  has  no  right  to  do ; 
by  either  of  which  a  consequential  injury  results  to  another.  In  either 
of  these  cases,  the  party  injured  may  maintain  an  action  on  the  ca|^e,  for 
the  wrong. 

Assumpsit  also  is  sometimes  called  an  action  on  the  case  on  promises ; 
but  the  expression,  action  on  the  case^  without  more,  is  commonly  under- 
stood, as  before  explained. 

As  the  cases,  in  which  this  form  of  action  supplies  a  proper  remedy, 
aiB  infinitely  various,  a  few  only  will  be  enumerated,  in  addition  to  the 
general  heads  before  mentioned,  and  to  which  a  reference  must  be  made 
for  further  instances.  This  action  lies  against  an  attorney,  for  any  neg- 
lect in  the  management  of  a  suit,  in  consequence  of  which  his  clienrs. 
interest  is  injuriously  affected  ;  and  against  a  surgeon  or  apothecary,  by 
whose  neglect  or  ignorance  a  person  suffers  in  his  health,  or  is  not 
cured.  And  in  all  analogous  cases,  where  a  man  fails  in  the  perfoni&> 
ance  of  any  act,  from  a  want  of  that  ordinary  skill,  which  is  expected 
in  every  one  who  holds  himself  out  to  the  public  as  a  regular  practi- 
tioner in  any  profession  or  trade,  this  action  may  be  maintained ;  as 
against  a  farrier  or  blacksmith,  for  laming  a  horse  in  shoeing  him.  8 
East,  348. 

It  is  a'  proper  remedy  to  recover  damages,  where  unwholesome  pro- 
visions are  sold.  So  where  an  unwholesome  or  noisome  trade  is  car- 
ried on  to  the  injury  of  individuals^  in  some  special  manner.  So  for 
keeping  dangerous  animals,  and  suffering  them  to  go  at  large,  or  not 
properly  securing  them,  in  consequence  of  which  they  do  mischief;  as^ 
if  a  man  keeps  a  dog  used  to  bite,  or  a  savage  bull,  after  notice  or 
knowledge  of  its  disposition^  he  will  be  liable  in  this  action  for  all  dam- 
ages to  the  party  injured*  But  lions,  tigers,  bears,  &c.  a  man  must  keep 
securely  at  his  peril,  being  animals  naturally  savage.  Ld.  Raym.  608. 
Voluntarily  to  turn  one  loose,  if  any  lives  were  lost  in  consequence, 
would  be  murder.  However,  it  seems  from  Brock  v.  Copeland^  1  Bsp. 
B.  203,  that  a  man  may  lawfully  keep  a  dog  for  the  protection  of  his 
house  or  yard ;  and  if  after  the  dog  is  let  loose  at  night,  any  one  bImmiM 
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imprudently  enter  the  yard  after  it  was  shut  up,  the  owner  would  no^ 
be  answerable  for  damages.  This  action  furnishes  a  proper  remedy 
against  a  master  for  any  tortious  act  of  his  servants,  apprentices,  depu- 
ties, in  the  course  of  their  employment ;  and  generally,  m  cases  where 
the  roaster  is  liable  for  the  tortious  acts  of  his  servant,  and  the  servant 
would  be  liable  to  an  action  of  irespass  vi  et  armis^  Case  is  the  proper 
action  against  the  master,  though  Trespass  vi  et  armis  may  be  brought, 
against  a  sherifT  for  the  act  of  his  deputy.    3  Wils.  909. 

In  an  action  on  the  case  against  several  partners  for  the  tortious  or 
negligent  act  of  the  servant,  it  is  no  valid  objection,  that  all  the  part- 
ners are  not  joined  in  the  suit  MiUhell  v.  TarhuU^  6ic*  5  D.  &  E. 
649. 

Case  lies,  for  any  misconduct  in  his  office,  against  any  public  officer, 
acting  minUterially  ;  as  against  a  sheriff  for  an  escape  sufiered  either  by 
himself  or  bis  deputy  ;  and  that  whether  negligent  or  voluntary  ;  or  for 
a  false  return  of  a  writ,  execution,  drc. ;  or  for  an  irregular  or  informal 
execution  of  any  mesne  or  final  process ;  or  for  suffering  a  rescue  to  be 
made.  This  action  also  may  be  brought  against  the  rescuers.  9  Lev. 
46;  2  Cro.  289;  1  Salk.  18;  1  T.  R.  509;  2  T.  R.  667. 

It  lies  against  a  justice  of  the  peace  for  refusing  bail,  where  he  ought 
to  grant  it. 

So  it  may  be  brought  against  an  officer  for  refusing  bail.  Cro.  Car. 
196.     False  imprisonment  will  not  lie.     2  Mod.  32, 

It  Res  for  any  injuries  done  or  suffered  to  property,  entrusted,  deliv- 
ered, or  deposited  with  another  for  any  lawful  purpose  whatever ;  as 
against  an  innkeeper,  carrier,  dte.  where  there  is  either  an  actual  or  im- 
plied negligence,  or  breach  of  trust,  on  the  part  of  the  bailee  ;  or  where 
the  policy  of  the  law  requires  that  such  persons  should  be  liable  for 
losses,  happening  to  the  bailments  while  in  their  possession.  1  Salk. 
282;  2  Cro.  189. 

It  is  the  proper  form  of  action  to  be  used  in  cases  of  crim,  con. ;  har- 
boring an  apprentice ;  enticing  away  a  servant ;  seducing  a  daughter  or 
servant,  &c. 

Trespass  on  the  case  is  the  proper  remedy  for  infringing  copyrights, 
patents,  &c.  For  direct  injuries  to  real  corporeal  property^  in  posaes" 
9ion^  Trespass  is  the  proper  remedy,  but  where  the  property  is  ineor* 
poreal^  or  is  in  reversion,  or  the  injury  is  consequential.  Case  is  the 
proper  remedy.  Thus  Case  lies  for  obstructing  ancient  lights.  1  Lev. 
122.  It  lies  also  by  a  reversioner  against  the  tenant  or  a  stranger,  for 
cutting  down  trees,  &c.  9  Lev.  131.  Case  lies  for  not  repairing 
fences,  whereby  cattle  get  into  the  plaintiff  ^s  land.     1  Salk.  995. 

In  addition  to  these  general  heads,  Case  is  sometimes  pointed  out  as 
a  proper  remedy,  by  particular  statutes,  for  the  violation  of  their  pro- 
visions and  enactments,  to  recover  the  penalties ;  and  though  where 
an  action  of  debt,  or  on  the  Case,  is  mentioned,  the  latter  words  were 
probably  intended  to  designate  an  action  of  Assumpsit,  on  an  implied 
promise  ;  yet  it  has  been  held,  that  an  action  on  the  Case,  as  for  a  tort, 
may  be  maintained.    7  T.  R.  96. 

2.  Some  particular  cases  where  an  action  on  the  Case  lies. 

If  a  bank  or  other  oorpoiation  should  refuse  to  transfer  stock,  this 
aetioo  might  be  maintained.    Doug.  R.  624. 
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When  goods  are  delivoied  to  a  whayfiager  or  oarrier,  aod  they  are  loet, 
a  special  action  on  the  Case  is  the  proper  remedy,  and  not  Trover. 
5  Bur.  2827. 

Where  a  commission  of  bankruptcy  is  maliciously  sued  out,  the  party 
injured  may  maintain  this  action.     3  B.  M.  1419. 

If  an  officer  should  seize  goods  without  probable  cause,  this  action 
might  be  maintained  by  the  injured  party.     Bunb.  80. 

This  action  will  also  lie,  if  a  man  does  not  repair  the  wall  of  his 
bouse,  whereby  his  privy  annoys  his  neighbors ;  so  if  the  owner  of  an 
upper  room  neglects  to  repair  it,  or  the  owner  of  a  lower  room  neglects 
to  support  it,  to  the  damage  of  the  other  occupants.  Com.  Dig.  Action 
on  the  Case  for  Negligence,  (A  3.) 


3.     Where  on  action  on  the  Case  cannot  he  nudntained. 

It  seems,  that  no  action  on  the  Case  can  be  maintained  for  any  act, 
however  tortious,  which  does  not  occasion  some  temporal  damage ;  as 
for  refusing  to  administer  the  sacrament,  dsc.  See  1  Sid.  34 ;  1  Lev. 
247. 

It  does  not  lie  for  a  common  nuisance,  unless  special  damage  be  al- 
leged. For  a  common  nuisance,  an  indictment  is  the  proper  remedy. 
Co.  Lit  56,  a ;  1  Salk.  16. 

It  cannot  be  maintained  against  a  peace  officer,  for  arresting  a  per- 
son bona  fide^  on  a  charge  of  felony,  without  a  warrant,  though  it 
should  turn  out  that  no  felony  had  been  committed.     Doug.  359. 

So  it  cannot  be  maintained  against  husband  and  wife,  in  favor  of 
one,  whom  the  wife  has  married  under  pretence  of  being  sole.  1  Lev. 
247. 

This  action  cannot  be  maintained  for  a  mere  trespass  ;  as  if  a  man 
enters  on  my  land,  and  does  a  nuisance  there.     1  Rol.  105  ;  L.  25. 

However,  in  some  cases,  the  party  injured  may  waive  the  force,  and 
recover  for  the  consequential  damages  in  this  form  of  action. 

It  was.  formerly  the  practice  in  this  State,  to  bring  Case  against  as- 
sessors for  an  illegal  assessment,  and  this  had  the  sanction  of  many  em- 
inent practitioners  for  a  long  period  of  time.  The  compiler  has  in  his 
bands  a  number  of  precedents  in  Case,  against  assessors  for  illegal  as- 
sessments, drawn  by  Worthington,  Paine,  Parsons,  Putnam,  &c.,  in  the 
cases  Peahody  v.  Wood  et  al,^  Essex,  1787 ;  Hibhert  v.  Colby ^  Essex, 
1785 ;  Webster  v.  Wingate^  Essex,  1786 ;  Story  v.  Prentiss  et  al,<t 
1794,  all  drawn  by  C.  J.  Parsons,  and  in  Grfen  v.  Washburn^  by 
Worthington,  dsc.  In  Agry  v.  Youngs  11  Mass.  R.  220,  it  was  de- 
cided, that  Trespass  was  the  prop^  form  of  action. 

Generally,  no  action  can  be  maintained  against  any  judge,  justice  of 
the  peace,  or  other  judicial  officer,  for  any  official  act  in  a  judicial  ca- 
pacity, though  illegal.  See  12  Co.  24 ;  Luu  1561.  As  if  a  judge  of 
record  give  a  false  judgment.     1  Rol.  92,  c  7. 

Nor,  it  seems,  can  the  action  be  maintained  against  one  who  sues  in 
an  inferior  court,  without  any  cause  of  action  within  the  jurisdiction. 
Show.  254 ;  4  Mod.  13. 

If  one  not  professing  to  be  a  farrier,  should  kill  a  horse  by  improper 
medicines,  this  action  could  not  be  maintained  against  him,  d£c.  1  Rol. 
91.     It  was  the  lolly  of  the  party  to  trust  him. 
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No  action  can  be  maintained  ag^st  a  aargeoa  or  counsel  t  if  they 

use  proper  diligence,  though  they  should  not  succeed. 

For  a  false  affirmation  only  respecting  the  quality  or  value  of  a  things 
without  a  warranty,  it  seems  no  action  can  be  maintained.  2  Cro.  4 ;  1 
Sid.  146 ;  2  Cro.  197 ;  1  Lev.  102. 

For  a  reasonable  use  of  a  man^s  right,  thongh  to  the  inconTenience 
of  another,  no  action  can  be  maintained  ;  as  if  a  butcher  use  his  trade 
in  a  proper  place,  though  to  the  annoyance  of  his  neighbor,  or  if  a  man 
erects  a  house  and  interrupts  the  prospect  of  another.  9  Co.  58,  b ; 
1  Sid.  167 ;  2  Cro.  159. 

This  action  cannot  be  maintained,  if  it  appears  that  the  act  was  in- 
evitable,  and  without  any  negligence,  or  where  there  is  negligence  in 
both  parties.     3  East,  593.     See  2  W.  BI.  896  ;  Stra.  596. 

But  if  a  man  puts  up  a  spout,  or  does  any  act  on  his  own  soil,  to  the 
injury  of  another,  as  by  causing  water  to  flow  upon  his  land,  an  action 
may  be  maintained.     See  Str.  634 ;  1  Ld.  Ray.  272. 

4.  In  what  cases  Trespass  is  the  proper  form  of  actiony  and  not  Case^ 

and  TICE   VERSA. 

It  seems  almost  impossible  to  reduce  all  the  various  decisions  on  this 
subject,  to  any  plain  principles,  which  may  serve  to  direct  the  practition- 
er which  action  to  brings  in  every  case  that  may  arise.  The  reason  is, 
that  many  of  those  decisions  cannot  be  reconciled  with  each  other,  with- 
out making  the  difference  of  adjudication  depend  on  immaterial,  circum- 
stantial differences,  which,  in  all  probability,  had  no  weight  in  the  minds 
of  the  judges,  by  whom  the  cases  were  determined. 

The  attempt  to  reconcile  conflicting  decisions  is  founded  on  an  im- 
pression, that  the  judges,  by  whom  those  decisions  were  made,  enter- 
tained the  same  views  of  the  law  in  relation  to  the  cases,  but  that  the 
circumstances  of  the  cases  themselves  were  so  different,  that  the  same 
principles  would  not  be  applicable  in  each.  It  is  therefore  clear,  that 
where  the  judges  differed  in  opinion  respecting  the  law  relative  to  the 
cases,  an  attempt  to  reconcile  their  decisions  with  each  other  is  incongru- 
ous and  illogical.  All  therefore  that  will  be  attempted  here,  is  to  point 
out  those  decisions,  which  taken  together,  form  a  system  consistent  with 
itself,  and  which  is  not  at  variance  with  the  principles  of  the  law  in 
relation  to  other  actions,  or  with  its  various  other  analogies. 

For  this  purpose,  will  be  considered  how  far  the  form  of  action  de- 
pends upon  the  inquiry, — 

I.  Whether  the  injvry  complained  of  is  the  inmiediate  effect  of  am 
acty  or  only  a  consequence.  • 

II.  Whether  the  act  was  wilful^  or  negligent^  or  merely  accidental. 

ni.  Whether  the  act  was  done  immediately  by  the  person  to  he  charge 
edy  or  through  the  intervention  of  another. 

IV.  Whether  the  act  was  lawful  or  unlawful, 

V«  Whether  the  injury  is  done  to  the  possession^  or  only  to  a  rever- 
sionary interest. 

VI.  Where  the  act  is  done  hy  animals^  how  far  they  were  incited  or 
negligently  permitted  to  do  it  hy  the  defendant. 
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Vn.  In  what  eases  {if  any)  where  Trespass  may  he  maintained^ 
the  plaintiff  is  at  liberty  to  waive  the  force  and  bring  Case, 

L  How  far  the  form  of  action  depends'  upon  the  inquiry ^  whether 
the  injury  complained  of  is  the  immediate  effect  of  an  act,  or  only  a 
consequence. 

It  seems  clear,  that  where  the  injury  complained  of,  is  the  imme- 
diate eflfect  of  an  act  of  the  defendant,  accompanied  with  force,  wheth- 
er the  injury  is  intentional  or  not,  Trespass  is  the  proper  form  of  action. 
11  Mass.  R.  57,  137,  519 ;  1  Str.  593 ;  3  East's  R.  600 ;  18  Johns. 
R.  257.  And  therefore  if  A  drives  his  carriage  wilfully  against  B's, 
A  is  answerable  for  the  damages  in  an  action  of  Trespass.  5  T.  R. 
648.  So  if  A  is  sitting  in  a  carriage  belonging  to  6,  and  C  drives  his 
carriage  against  it,  whereby  A  is  injured,  A  may  maintain  Trespass 
against  C.  7  Taunt.  G98.  So  if  A  drives  his  carriage  carelessly  or 
Mcidentalty  BLgiBL\nBi  B%  Trespass  lies.  3  East's  R.  593  ;  2  Campb. 
B.464. 

And  therefore^  also,  where  the  plaintifTs  horse  was  in  a  stage  coach, 
which  was  driving  on  the  proper  side  of  the  road  and  the  defendants 
were  riding  in  a  cart,  and  driving  violently,  had  forced  the  shaft  of  their 
cart  into  the  breast  of  the  plaintiff's  horse  and  killed  him,  it  was  held 
by  Lord  Kenyon,  that  Trespass  vi  et  armis  was  the  proper  form  of  ac- 
tion. The  action,  he  said,  was  brought  against  the  persons  who  had 
done  the  injury ;  the  injury,  from  whatever  negligence  it  proceeded,  was 
accompanied  with  violence  ;  and  the  effects  were  immediately  injurious. 
Sheldrickv.  Abery  et  al,     1  Esp.  R.  56. 

So  if  the  owner  of  a  ship,  being  himself  on  board,  and  standing  at 
the  helm,  unintentionally  runs  her  against  another  ship,  from  unskilful 
management,  the  remedy  is  Trespass,  and  not  Case.     1  Camp.  497. 

But  though  the  law  is  thus  clearly  laid  down  in  the  cases  just  cited, 
yet  there  are  other  cases  in  which  the  decisions  seem  irreconcileable  with 
them.  Thus  in  the  case  of  Ogle  et  al  v.  Barnes^  8  East's  R.  188,  it 
was  laid  down,  that  if  A  runs  his  vessel  against  B's  intentionally,  B 
may  bring  an  action  of  Trespass  ;  but,  if  he  does  it  from  negligence  or 
carelessnesa,  he  should  bring  Case.  So  where  the  declaration  was  that 
the  defendant,  through  negligence^  drove  his  cart  against  the  plaintiff's 
chaise,  it  was  held  that  Case  might  be  sustained.      5  Bos.  and  Pul.  117. 

These  last  cases  cannot  easily  be  reconciled  with  all  those  first  cited, 
unless  a  different  rule  is  to  be  applied  to  injuries  or  casualties  arising 
from  the  management  of  vessels,  which  are  impelled  by  the  wind  and 
waves  and  directed  by  rodders,  from  that  which  is  applied  to  carriages, 
which  are  drawn  by  horses  or  other  cattle,  and  guided  by  reins  or  bri- 
dles, &c.  But  it  seems  clear  that  there  can  be  no  foundation  for  mak- 
ing such  a  distinction  ;  since  there  would  be  as  little  reason  in  it,  as  in 
making  the  form  of  action  depend  on  the  color  of  the  horse. 

If  A,  in  discharging  his  musket,  accidentally  wounds  B,  it  is  held  by 
some  that  Trespass  lies,  because  the  injury  is  immediate.  See  Str.  596. 
Others  think  that  Case  is  the  proper  form  of  action,  because  the  injury 
arises  from  negligence*  See  2  Hen.  and  Mun.  423.  See  also  Com. 
Dig.  Action  on  the  Case,  (A.  5.)  In  New  York,  (18  Johns.  R.  257, 
Percival  v.  Hickey^)  it  was  held  that  Trespass  might  be  maintained  ; 
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but  in  Blin  v.  Campbell^  14  Johns.  R..,  it  had  previously  been  settled, 
that,  where  there  is  an  immediate  injury  aUrihuUMe  to  negiigenee^  the 
party  injured  may  declare  either  in  Case  or  in  Trespass^  at  his  eleetiom. 
It  should  not  be  forgotten,  however,  that  no  action  can  be  maintained,  if 
the  defendant  has  been  in  no  'fault  whatever.  For  if  at  the  very  instant 
a  soldier  is  discharging  his  musket  at  a  lawful  time  and  place,  a  per- 
son runs  across  and  is  wounded,  neither  Trespass  nor  any  other  actioo 
can  be  maintained.     Hob.  134  ;  Bac.  Abr.  Trespass,  D. 

Wliere  the  injury  is  not  the  immediate  effect  of  an  act,  but  only  a 
consequence,  Case  is  the  proper  form  of  action,  and  Trespass  cannot  be 
maintained.  Thus,  if  A  throws  a  log  out  of  a  cellar  into  the  highway, 
and  strikes  B,  whether  intentionally  or  not,  Trespass  lies ;  but  if,  while 
lying  there,  an  accident  happens  to  B,  by  falling  over  it  or  oversetting 
his  carriage,  Case  lies.  The  form  of  action  here  does  not  depend  at 
all  on  A^s  intention.  For,  in  the  first  case,  it  seems  Trespass  lies, 
though  A  did  not  intend  to  strike  B  with  the  log,  and,  in  the  second 
instance.  Case  lies  ;  and  even  although  A  places  the  log  in  the  highway 
for  the  express  purpose  of  doing  an  injury  to  B.  See  other  cases  of 
malicious  misfeasance^  Com*  Dig.  Action  on  the  Case  for  Misfeasance, 
{A.  6.) 

So  where  B  had  a  warehouse  over  A*s  cellar,  and  laying  a  great 
burthen,  broke  the  floor  through  and  spoiled  three  butts  of  wine,  it  waa 
held  that  Case  and  not  Trespass  was  the  proper  form  of  action  ;  8  Mo. 
274 ;  Cro.  £Uz.  285 ;  the  injury  being  consequential  and  not  an  im- 
mediate effect 

n.  Whether  the  act  was  wilful,  or  negligent,  or  merdy  accidental. 

Where  the  injury  arises  from  a  mere  casualty,  without  any  negligence 
or  fault,  whatever,  it  seems  no  action  can  be  maintained,  as  in  the  case 
cited  from  Hob.  134.  So  it  seems  reasonable,  that  if  two  vessels  run 
foul  of  each  other  in  a  dark  night,  one  can  maintain  no  action  against 
the  other;  for,  if  otherwise,  then  if  both  were  injured,  each  might 
maintain  an  action  against  the  other,  which  would  be  absurd  ;  and  so 
for  the  same  reason,  if  both  parties  are  to  blame,  neither  should  be  al- 
lowed to  bring  an  action  against  the  other.  However,  it  seems  negli- 
gence or  want  of  care  in  one  party,  will  be  no  excuse  for  an  unlawful 
act  on  the  part  of  the  other.  As  if  A  places  a  log  in  the  highway, 
and  B's  carriage  is  overset  by  it,  B  may  mamtain  Case  against  A,  al- 
though by  using  more  care  he  might  have  avoided  the  log,  because  A 
had  no  right  to  place  the  log  there. 

Where  the  injury  arises  from ,  negligence,  if  not  the  immediate  effect 
of  the  act  complained  of,  Case  only  can  be  maintained ;  (See  5  T.  R. 
648,  and  the  other  authorities  before  cited  ;)  but  if  it  is  the  immediate 
effect  of  such  negligent  act,  it  seems  either  Trespass  or  Case  may  be 
maintained,  at  the  plaintiff  ^s  election.  Wedderburne,  Arguendo,  3  Burr. 
156L 

Where  A  drives  his  carriage  against  B*s,  it  is  obvious  that  it  may 
arise  either  from  negligence  or  wilfulness.  It  is  equally  clear,  that  B 
may  not  know  to  which  to  impute  it.  According  to  the  principles  just 
laid  down,  B  might  maintain  either  Case  or  Trespass  against  A.  If  he 
brought  Case,  he  must  ascribe  the  injury  to  negligence,  for  if  he  alleged 
the  act  to  be  done  wilfully  or  intentionally,  the  court  would  direct  a 
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nonsuit.  See  6  T.  R.  128 ;  8  T.  R.  192.  And  it  is  probable,  if  the 
plaintiif  brought  case,  alleginj^  the  act  to  be  done  negligently,  and  from 
M  own  witnesses  it  appears  to  have  been  done  violently  and  wilfully, 
that  the  court  would  adopt  a  similar  course.  But  the  defendant  would 
hardly  be  permitted  to  introduce  witnesses,  to  show  that  the  act,  which 
the  plaintiff  had  imputed  to  carelessness  and  negligence,  was  in  fact 
done  wilfully  and  maliciously,  for  the  purpose  of  defeating  the  plaintiff  ^s 
action.  Ideo  Qucere,  In  such  case  therefore  it  would  undoubtedly  be 
more  safe  to  bring  Trespass. 

HI.  Whether  the  act  was  done  immediately  hy  the  person  to  he  charg* 
ei,  or  through  the  intervention  of  another. 

Where  a  servant,  in  the  course  of  his  employment^  does  an  act  amount- 
ing to  a  trespass,  and  for  which  Trespass  would  lie  against  the  servant, 
an  action  on  the  case  alone  can  be  maintained  against  the  master. 
&e  2  Hen.  Bl.  442 ;  6  T.  R.  659 ;  5  D.  &  E.  448;  1  East's  R.  106 ; 
5  £sp.  R.  18.  This  is  the  general  rule ;  but  there  are  some  exceptions 
and  restrictions. 

1.  It  is  settled  that  a  sheriff  is  liable  in  an  action  of  Trespass,  vi  et  ar^ 
siw,  for  the  act  of  his  deputy,  in  cases  where  that  action  might  be 
brought  against  the  deputy.    Doug.  42  ;  1  Mass.  R.  520. 

2.  A  distinction  is  established  between  the  negligent  act  of  the  ser* 
vant,  and  his  wilful  act.  For  the  former,  it  is  laid  down,  an  action  on 
the  Case  may  be  maintained,  but  for  the  latter,  it  is  said,  the  master  is 
not  liable. 

And  therefore  where  A's  servants  negHgentiy  drove  a  vehicle  over  a 
boy  in  the  streets  and  maimed  him,  the  plaintiff  recovered.  1  Ld. 
Raym.  739 ;  6  T.  R.  659. 

But  where  a  servant,  driving  his  roaster's  carriage,  his  master  not  be- 
ing present,  leilfully  drove  against  the  plaintiff's  chaise,  it  was  held,  that 
the  master  was  not  liable  to  an  action  of  Trespass  for  the  wrong.  1 
East's  R.  106  ;  See  also  1  Taunt.  568. 

So  when  an  action  of  Trespass  was  brought  for  driving  a  ship,  of 
which  the  defendant  was  roaster,  upon  a  boat  of  the  plaintiff's  and 
sinking  her ;  and  it  appeared  that  the  defendant  was  owner  and  master 
of  the  ship,  but,  though  on  board,  did  not  give  the  orders  which  occa- 
sioned the  injury,  and  which  in  fact  were  given  by  the  pilot ;  and  the 
jury  gave  a  verdict  for  the  plaintiff,  on  the  ground  of  negligence  in  the 
defendant ;  the  court  held,  that  Trespass  could  not  be  maintained.  1 
Bos.  &  Pul.  446. 

It  is  laid  down,  that  for  the  wilful  act  of  a  servant,  the  master  is  lia- 
ble in  an  action  of  Trespass.  6  D.  4c  E.  125;  5  D.  4c  E.  648. 
But  this  seems  to  be  overruled  in  the  case  before  cited,  from  1  East's  R. 
106. 

That  the  master  is  not  liable  in  any  form  of  action  for  the  wilful  act 
of  his  servant.  See  2  Hen.  Bl.  44  ;  Salk.  441.  And  the  reason  is 
said  to  be,  that  if  the  master  were  liable  for  ihe  wilful,  malicious  act  of 
his  servant,  he  might  be  ruined. 

The  law  requires  that  a  master  should,  at  his  peril,  employ  servants 
who  are  skilful  and  careful.  6  T.  R.  125 ;  2  Hen.  Bl.  442 ;  1  Salk. 
441  ;  5  T.  R.  648  ;  1  Burr.  562.  From  these  and  many  other  cases, 
both  before  and  since,  which  are  not  easily  reooncileable  with  each  oth* 
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er,  it  is  not  easy  to  draw  any  plain  principles  to  decide,  either  in  what 
cases  the  master  is  or  is  not  answerable  for  the  act  of  his  servant,  or 
where  liable,  in  what  cases  Trespass  or  Case  is  roost  proper  to  be 
brought     The  following  conclusions  however  are  respectfully  submitted. 

1.  If  A  commands  B  to  do  an  act  amounting  to  a  trespass,  each  is 
liable  in  Trespass. 

2.  If  A  commands  or  licenses  B,  to  do  a  lawful  act,  as  to  cut  down 
a  tree''on  A*s  ground,  and  B  wiljully  cuts  down  a  tree  on'  C's  ground, 
it  seems  A  cannot  be  answerable  for  it ;  for  A  never  authorized  B  to 
cut  down  a  tree  on  C^s  ground,  and  quoad  Aoc,  B  is  not  A's  servant 

3.  But  if  B  was  hired  by  A  to  cut  down  his  wood,  and  Ihrough 
mistake  trespassed  on  C^s  lot,  it  seems  A  would  be  liable  in  an  action  on 
the  Case,  and  the  reason  is,  that  A  was  guilty  of  negligence,  in  not 
giving  sufficient  instruction,  adapted  to  the  capacity  of  the  person  whom 
he  has  seen  fit  to  employ,  to  avoid  such  mistakes.  Further,  as  A  trust- 
ed B,  it  is  more  propei  that  he  should  suffer  by  his  mistake,  than  that 
C  should  who  never  trusted  him.  Further,  if  any  fault  is  in  B,  A  has 
an  action  against  him.  Lastly,  however,  C,  at  his  election,  may  have 
an  action  of  Trespass  against  the  servant  B. 

4.  Though  it  is  laid  down  generally,  that,  for  the  wilful,  malicious 
act  of  a  servant,  the  master  is  not  liable  at  all,  from  the  nature  of  the 
case,  there  must  often  be  exceptions.  Thus,  if  A  sends  his  horse  to  B 
to  be  shod,  and  B*s  apprentice  malieumsly  lames  him,  there  can  be  no 
doubt  that  A  may  either  maintain  an  action  of  Assumpsit,  on  an  im- 
plied promise,  against  A,  for  unskilfully  shoeing  the  horse,  alleging  the 
act  to  be  done  by  the  master,  of  which  the  apprentice's  act  will  be  suf- 
ficient evidence  ;  or  he  may  bring  an  action  on  the  Case  for  negligence 
against  the  roaster ;  or  he  may  bring  Trespass  against  the  servant,  if  he 
can  prove  the  malice.  The  master  here  is  liable  for  the  act  of  his  ser- 
vant. 1.  Because  of  the  trust  placed  in  the  master  by  his  customer, 
which  public  policy  requires  that  the  master  should,  at  his  peril,  see  is 
faithfully  performed.  2.  Because  the  apprentice  would  not  have  had 
the  opportunity  of  committing  the  wrong,  except  in  the  course  of  his 
usual  employment  in  his  master's  service.  3.  Though,  in  such  cases,  it 
may  be  said  that  the  master  ought  not  to  be  liable,  because,  if  liable,  it 
will  be  in  his  servant's  power  to  ruin  him  ;  it  may  be  answered,  that  the 
master  can  never  be  ruined  by  any  act,  which  otherwise  will  not  be 
equally  ruinous  to  the  person  injured  by  the  servant's  act,  and  it  is  more 
proper  that  the  master,  who  trusted  the  servant,  knows  his  character 
and  responsibility,  and  can  dismiss  him  when  he  pleases,  should  be 
ruined  by  him,  than  that  a  stranger  should,  who  trusted  only  the  mas- 
ter, and  who  knows  nothing  of,  and  has  never  trusted  the  servant. 

5.  And  for  the  same  reasons,  if  A  sends  his  horse  to  B's  shop,  to  be 
shod,  and  the  apprentice,  in  the  master's  absence,  instead  of  shoeing 
him,  maliciously  knocks  the  horse  on  the  head  and  kills  him,  B  must  be 
liable  in  Case.  For  the  confidence  by  A  is  placed  only  in  B,  and  not 
in  the  apprentice,  and  the  horse  being  in  B's  shop,  B  is  responsible  for 
his  safety,  against  any  acts  done  by  his  servants.  But  in  such  case,  if 
the  horse  were  killed  by  a  stranger  in  B's  shop,  B  could  not  be  held,  for 
he  never  trusted  the  stranger  any  more  than  A,  and  A  must  have  his 
remedy  for  the  horse  against  the  stranger. 
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6.  Though  the  master  is  properly  liable  in  Trespass  only,  for  any 
acts  done  with  force  by  bis  servant,  hy  hU  express  orders^  yet  if  the 
plaintiff,  supposing  the  act  to  be  done  through  negligence  in  the  servant, 
brings  Case  against  the  master,  the  master  will  hardly  be  permitted  to  in« 
troduce  evidence  of  his  own  orders,  to  show  that  Trespass  was  the  pro- 
per form  of  action,  for  then  it  would  be  in  the  master's  power  by  with- 
holding or  producing  evidence,  which  probably  is  only  in  his  own  know- 
ledge, to  defeat  whichever  action  is  first  brought  against  him,  which 
would  be  unreasonable. 

See  various  cases  in  relation  to  this  subject.  2  Lev.  172  ;  2  Stra* 
1083 ;  1  Bos.  &  P.  404 ;  5  Bos.  dc  P.  446 ;  3  Camp.  R.  403 ;  4  M. 
&  S.  27.  &c. 

IV.   Whether  the  act  was  lawful  or  unlawful. 

Where  the  act  is  lawful  at  first,  and  the  consequences  only  are  inju- 
rious, it  seems  Case  is  the  proper  form  of  action.  And  therefore  where 
A  had  a  right  to  enter  on  B*s  land,  and  entered  and  fixed  a  spout 
to  his  own  bouse,  so  that  the  water  was  conveyed  from  it,  into  his 
neighbor's  premises  and  injured  the  buildings,  it  was  resolved  that 
Trespass  would  not  lie,  but  only  Case.  2  Ld.  Raym.  1399 ;  Holt's 
R.  f^ ;  Bac.  Abr.  Trespass,  A. 

So  where  A  digs  trenches  and  diverts  a  watercourse  from  B's  land, 
or  sets  up  a  spout  on  his  own  land  and  throws  water  on  B's  land,  B 
may  maintain  Case.     See  Stra.  634  ;  1  Ld.  Raym.  272. 

There  is  a  distinction  however  where  the  original  lawfulness  of  the 
act  depends  upon  a  license  in  law^  and  where  it  depends  on  a  license 
in  fact.  For  abusing  a  license  in  law  Trespass  lies,  because  the  wrong- 
doer then  becomes  a  trespasser  ab  initio^  and  the  act  which  at  first  was 
lawful,  by  the  abuse  of  the  license,  becomes  a  constituent  part  of  the 
trespass.  For  abusing  a  license  in  fact^  Case  only  lies.  The  wrong- 
doer does  not  there  become  a  trespasser  ah  initio^  and  is  liable  merely 
for  the  abuse  of  his  license.  Thus,  if  A  borrows  a  horse  to  ride  ten 
miles,  and  rides  twenty.  Case  lies.  But  if  he  enters  a  tavern  and  there 
misbehaves  himself,  Trespass  lies  for  the  original  entry  ;  because  he  be- 
comes a  trespasser  ab  initio.    Vin.  Abr.  Actions,  (M.  c.  6.) 

It  is  said  by  some,  however,  if  D  delivers  cattle  to  B  to  plough  with, 
and  B  kills  them,  D  may  bring  either  Trespass  or  Case ;  though  others 
are  of  opinion  that  he  should  bring  Case,  because  B  had  the  cattle 
lawfully  in  his  pq^ssession.  See  1  Inst.  57.  Unless,  however*  it  is  set- 
tled, that  a  man  cannot  commit  a  trespass  on  a  thing  lawfully  in  his 
possession,  there  can  be  no  doubt  but  Trespass  might  be  maintained  ; 
though,  according  to  the  modern  practice,  an  action  of  Trover  and  Con- 
version would  usually  be  brought  for  such  a  wrong. 

However,  the  law  is  expressly  laid  down,  that  if  a  bailee  of  cattle 
for  a  specific  purpose,  abuses  them,  Trespass  lies,  because  by  the  breach 
of  trust,  he  ceases  to  be  any  longer  lawfully  in  possession.  As  if  a 
shepherd  kills  sheep  intrusted  to  his  care  ;  or  if  a  man  kills  cattle  deliv- 
ered to  him  to  plough  his  land,  dtc.  2  RoK  556. 
*  If  D  hires  a  chaise  of  the  owner  H,  and  H's  servant  drives  it,  H 
and  not  D  is  answerable  for  the  negligence  of  the  driver ;  and  if,  in 
such  case,  D  does  an  injury  to  the  horses,  H  may  maintain  an  action 
of  Trespass  against  him.     The  reason  seems  to  be,  because  the  horses 
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being  under  the  control  of  the  driver,  the  owner^s  poasewion  continues. 
See  Deane  v.  BranihtpaiUj  5  Esp.  R.  35. 

V.  Whether  the  injury  is  done  to  the  possession^  or  only  to  a  reter- 
sionary  interest. 

Where  an  injury  is  done  to  real  estate,  Trespass  lies  for  the  tenant  in 
possession,  and  Case  for  the  reversioner,  according  to  their  respective 
interests.  1  Rol.  103, 1.  85  ;  3  Lev.  131,  209  ;  1  Johns.  R.  511  ;  3 
Johns.  R,  461. 

And  therefore,  for  stopping  a  rivulet,  and  drowning  a  close,  and 
thereby  spoiling  the  trees,  it  was  held  that  Trespass  lies  for  the  tenant  in 
possession,  and  Case  for  him  in  reversion.     3  Lev.  209. 

So  if  the  owner  of  a  horse  lets  him  to  hire  for  a  certain  time  during 
which  he  is  killed  by  the  owner  of  a  cart  driving  it  violently  against  him, 
the  remedy  for  the  owner  of  the  horse  against  the  owner  of  die  cart,  is 
Case,  and  not  Trespass.    3  Camp.  R.  187. 

But  it  seems  if  a  trespass  is  committed  on  goods  in  the  possession  of  a 
bailee,  generally,  either  the  bailor  or  the  bailee  may  maintain  Trespass. 
2  Rol.  569, 1.  22.  But  as  this  is  an  ancient  authority  in  the  case  of 
the  bailor,  perhaps  it  would  be  considered  a  special  action  of  Trespass, 
4.  e.  an  action  on  the  case,  only,  could  be  maintained,  unless  the  bailor, 
:at  the  time  of  the  Trespass,  had  an  immediate  right  of  reducing  the 
.•goods  into  his  own  possession.  This  distinction  is  recognized  in  Walco^ 
V.  Pomeroy  et  al^  2  Pick.  121. 

It  is  laid  down  in  Lotan  v.  Cross^  that  if  the  owner  of  a  chattel  per- 
imit  another  to  use  it  gratuitously.  Trespass  will  lie  for  the  owner  for  an 
.injury  done  to  it  by  a  third  person,  while  it  is  so  used.      2  Campb.  464. 

VI.  Where  the  act  is  done  by  animals^  hoto  far  they  toere  incited  or 
negligently  permitted  to  do  it^  by  the  defendant. 

If  A  sets  his  dog  on  to  worry  sheep  or  other  animals,  or  encourages 
him  to  bite  a  person.  Trespass  lies.  But  if,  after  notice,  he  keeps  a 
dog  used  to  bite,  and  a  person  is  bitten,  or  an  animal  worried  by  him, 
A  is  liable  to  an  action  on  the  Case.    2  Ld.  Raym.  608 ;  Salk.  662. 

But  it  seems,  if  cattle  trespass  on  land,  though  there  is  no  pretence 
that  the  owner  was  guilty  of  any  thing  more  than  negligence,  or  non- 
feasance. Trespass  lies.  lb.  Though  the  law  is  clearly  so  laid  down, 
yet  there  is  no  principle  to  warrant  the  difference  of  decision  in  the 
two  classes  of  cases.  For  a  dog  accustomed  to  bite,  and  known  by 
the  master  to  be  so,  in  which  case  alone  an  action  on  the  Case  lios  at 
common  lato^  should  have  the  same  precautions  used  against  him  by  the 
master  to  prevent  mischief,  that  the  owner  of  cattle,  which  it  is  known 
are  naturally  disposed  to  rove,  is  bound  to  use  to  prevent  trespass  by 
them.  If  Case  therefore  is  the  proper  form  of  action  in  the  first  class 
•of  cases,  there  seems  to  be  no  discernible  principle,  that  can  make 
Trespass  the  proper  form  of  action  in  the  last.  But  in  each  of  these 
'CaseSf  the  law  seems  to  be  too  well  settled  to  be  now  shaken. 

VII.  In  what  cases^  {if  any^)  where  Trespass  may  be  maintained^ 
,the  plaintiff  is  at  liberty  to  waive  the  force^  and  bring  Case, 

The  difficulty  of  determining  which  form  of  action  to  bring  in  particu- 
lar cases,  has  led  the  court  to  permit  an  amendment  by  changing  the 
form  of  action.    But  as  this  seems  to  be  an  inconvenient  innovation. 


CASE.  855 

and  as  it  is  not  probable,  it  would  be  suilered  in  any  case,  where  the 
rights  of  third  persons  would  be  at  all  affected  by  it,  it  may  still  be 
worth  while  to  give  a  mementos  attention  to  the  above  inquiry. 

It  is  matter  of  common  learning,  that  whenever  A  commits  a  tres- 
pass in  taking  and  carrying  away  the  goods  of  B,  and  converting  them 
to  his  own  use,  B  may  either  bring  Trespass  vi  et  artnis ;  or,  waiving 
the  force,  may  bring  Trover  and  recover  for  the  conversion  of  them ; 
or  he  may  waive  the  tort  altogether,  and  bring  an  action  as  on  a  sale 
and  delivery  of  the  goods,  and  an  implied  assumpsit  or  undertaking  to 
pay  the  full  value  of  the  goods.  Other  analogous  cases  might  be  stat- 
ed, grounded  on  the  general  maxim  of  the  law,  that  though  you  cannot 
increase,  you  may  always  qualify  a  tort.  See  Cro.  Eliz.  824  ;  3  Wils. 
338.  And  Lord  Ellenborough  (3  Campb.  188,)  says,  *^  it  may  like- 
wise be  worthy  of  consideration,  whether  in  those  instances  where  Tres- 
pass may  t)e  maintained,  the  party  may  not  waive  the  trespass  and  pro- 
ceed for  the  tort.*^  To  adopt  this  idea  in  its  full  extent,  would  be  to 
render  the  action  of  Trespass  altogether  unnecessary,  and  to  substitute 
Case  in  its  room ;  since  then,  in  cases  of  assault  and  battery,  the  per- 
son injured  would  be  able  to  bring  Case.  But  this  doctrine  would  he 
inconvenient,  and  could  be  introduced  only  by  overturning  a  long  series 
of  decisions. 

However,  in  cases  where  one  is  injured  by  the  act  of  another  accom- 
panied with  'force,  and  where  also  there  are  consequential  damages,  for 
the  whole  of  which  a  recovery  may  be  had  in  an  action  of  Trespass, 
and  which  consequential  damages  would  have  been  sufficient  to  sustain 
an  action  on  the  Case,  if  there  had  been  no  force,  there  appears  to  be 
no  impropriety  in  sufiering  the  plaintiff  to  waive  the  force  and  the  direct 
injury,  and  recover  in  Case  for  the  consequential  damages.  This  how- 
ever could  not  be  permitted,  where  the  waiving  of  the  force  would 
affect  the  plaintiff *s  right  to  recover,  by  destroying  the  ground  of  action. 
Thus,  suppose  A  takes  off  the  roof  of  a  house,  containing  H*s  furniture, 
and  in  consequence  of  it  the  rain  injures  the  furniture.  Now  in  this 
case,  there  may  be  two  injuries,  the  taking  off  of  the  roof,  which  then 
would  be  a  trespass ;  and  the  consequential  damages,  by  the  rain  ;  for 
which,  if  D^s  taking  off  the  roof  were  out  of  the  question,  an  action  on 
the  case  might  be  sustained.  Now  if  the  house  were  D^s  house,  and  in 
D^s  occupation,  it  is  very  plain  that  H  could  not  maintain  an  action  of 
Trespass  against  D  at  all,  because  in  such  case  D  commits  no  trespass 
in  taking  off  the  roof  of  his  own  house  ;  and  yet  H  might  well  maintain 
an  action  on  the  Case  for  the  injury  done  to  his  furniture  by  the  rain,  in 
consequence  of  it.  Now  the  idea  meant  to  be  conveyed  in  the  above 
proposition  is,  that  in  cases  where  D  has  no  right  to  take  off  the  roof, 
and  consequently  H  may  maintain  Trespass  against  him  for  doing  it,  H 
may  waive  the  Trespass,  if  there  are  consequential  damages,  and  recover 
for  them  alone  in  an  action  on  the  Case.  But  if  D  commits  an  assault 
and  battery  on  H,  and  puts  out  one  of  his  eyes,  there  would  be  no  propri- 
ety in  suffering  H  to  bring  an  action  on  the  Case  for  it ;  1.  because  the 
damages  are  immediate  and  not  consequential ;  2.  because,  if  the  force 
is  waived,  there  does  not  appear  any  consequences,  upon  which  to  ground 
an  action  of  the  Case,  which  are  not  necessarily  waived  also.  Ideo 
Quare. 

Further  Observations. 

In  Hard.  60,  where  Trespass  vi  el  artnis  was  brought  against  A  for 
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laying  dung  on  his  land,  and  causing  stinking  water  from  it  to  run  to 
the  walls  of  the  plaintiff 's  house  and  into  his  cellar ;  after  verdict  for 
the  plaintiff,  and  a  mot'on  in  arrest  of  judgment,  the  court  held,  that 
the  action  would  lie.  But  this  was  after  great  wavering  in  opinion^ 
and  the  court  at  first  were  against  the  plaintiff,  because  a  man  cannot 
he  a  trespasser  with  force  and  arms  for  an  action  done  on  his  own  ground 
where  the  consequences  only  are  injurious.  According  to  modem 
practice.  Case .  would  be  the  proper  action.  But,  if  the  act  had  been 
done  on  the  plaintiff^s  ground,  Trespass  only  could  be  maintained.  Ld. 
Kaym.  188,  Arguendo  in  Shapcott  v.  Mugford, 

If  A  breaks  B^s  hedge,  and  cattle  get  in  and  do  damage,  B  shall 
have  Trespass,  and  may  recover  for  all  the  damages  in  that  form  of  ac- 
tion.    Yin.  Abr.  Trespass,  (Q.  a.  4.) 

If  A^s  land  is  fenced  off  from  B's  by  a  fence  belonging  to  B,  and 
standing  on  B^s  land,  and  C  breaks  down  the  fence,  and  tltereby  Ws 
caUle  break  in  and  do  damage  to  A,  it  seems  A  cannot  maintain  an  ac- 
tion of  Trespass  against  C,  but  must  bring  Case  against  him ;  for  one 
man  cannot  have  Trespass  for  breaking  another^s  fence.  See  Str.  131  ; 
see  also  Keb.  577,  PL  38  ;  Ld  Raym.  1402. 

If  a  justice  of  the  peace  grants  execution  within  twenty-four  hours 
after  judgment,  he  is  liable  to  an  action  of  Trespass.  10  Mass.  R. 
356. 

For  all  proceedings  coram  wm  judice^  Trespass  is  the. proper  remedy. 
2  Wils.  382. 

A  search-warrant  is  no  justification,  if  stolen  goods  are  not  found, 
and  Trespass  will  lie.     See  ID.  6^  E.  535. 

DECLARATIONS  IN  CASE  FOR  MISFEASANCE,  NONFEASANCE, 

NEGLIGENCE,  MALFEASANCE,  <&c. 

* 

For  carelessly  driving  a  team  against  plaintiffs  chaise. 

For  that,  on  4rc.,  in  S  aforesaid,  to  wit,  in  the  main-street, 
two  of  the  plaintiff's  daughters  were  riding  there  in  the 
plaintiff's  chaise,  of  the  value  of  &,c. ;  and  the  said  D's 
team,  whereof  he  then  had  the  sole  management,  was,  at 
the  same  time  passing  along  in  the  same  street.  And  the 
plaintiff  avers,  that  the  said  D,  then  and  there,  so  carelessly 
and  negligently  managed  his  team  aforesaid,  that  his  cattle, 
which  were  then  and  there  drawing  the  said  D's  team 
aforesaid,  drew  the  same  upon  and  against  the  chaise  afore- 
said ;  so  that  the  chaise  aforesaid,  with  the  plaintiff's  daugh- 
ters  aforesaid  in  it,  was,  through  the  negligence  of  the  said 
D,  overturned  by  the  team  aforesaid,  and  so  broken  and  shat- 
tered thereby,  that  the  same  chaise  was  rendered  altogeth- 
er unfit  for  use,  and  the  plaintiff's  daughters  aforesaid  were 
in  great  hazard  of  their  limbs  and  lives,  to  the  damage,  &c. 

R.  Dana. 

NoTX.     Unless  the  plaintiff  has  a  right  to  waive  the  force  in  this  case, 
it  may  be  doubted  whether  Case  can  be  maintained.     See  3  East,  593. 
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See  also  8  T.  R,  188.  According  to  the  current  of  authorities  it  would 
be  safe  to  declare  in  Trespass ;  for  the  injury,  though  arising  from  de- 
fendant's carelessness,  is  direct. 

For  the  carelessness  of  defendanVs  servant^  in  running  his  stage  against 

plaintiff  ^s  chaise. 

'  For  that  whereas  the  plaintiff,  on  &c.,  at  ^c,  was  pos- 
sessed, and  the  owner  of  a  certain  chaise,  of  (he  value  of 
&c.,  and  of  a  certain  horse,  which  was  then  and  there  har- 
nessed to  said  chaise  ;  and  the  plaintiff  was  then  and  there 
sitting  and  riding  in  said  chaise,  so  harnessed,  in  a  certain 
public  highway,  there  called  Boston-street  And  whereas, 
there,  on  the  same  day,  the  said  D  was  possessed  of  a  cer- 
tain stage-coach  or  carriage,  and  also  of  four  horses,  draw- 
ing the  same  through,  and  along  said  street ;  and  the  said 
D,  then  and  there,  by  a  certain  servant  of  him,  the  said  D, 
had  the  care,  government,  and  direction  of  the  said  stage- 
coach or  carriage,  and  horses ;  yet  (he  said  D,  not  minding 
nor  regarding  his  duty  in  this  behalf,  then  and  there  by  his 
said  servant,  so  negligently  and  unskilfully  managed  and  be- 
haved himself  in  this  behalf,  and  so  ignorantly,  carelessly, 
and  negligently  drove  and  managed,  guided,  and  governed 
said  stage-coach  or  carriage  and  horses,  that  the  said  stage- 
coach or  carriage  of  the  said  D,  for  want  of  good  and  suffi- 
cient care  and  management  thereof,  and  of  the  horses,  then 
and  there  drawing  the  same,  as  aforesaid,  then  and  there 
struck  against  the  said  chaise  of  the  plaintiff,  with  such  force 
and  violence,  that  his  said  chaise,  wherein  he  was  then  and 
there  sitting  and  riding  as  aforesaid,  was  thereby  overset, 
broken  to  pieces,  and  destroyed,  and  the  plaintiff  thrown 
with  great  violence  from  and  out  of  his  said  chaise,  upon 
and  against  the  ground,  and  thereby  his  thigh,  hip,  and  body, 
were  greatly  bruised,  and  his  life  endangered,  &c.  Burn- 
ham  v.  Paine f  S.  J.  Covrty  1802.    Judgment  for  plaintiff. 

S.  Putnam. 

Against  pUot  for  running  ship  aground. 

For  that  the  said  D,  at  &c.,  on  &c.,  was  one  of  the  pilots 
for  the  port  of  &c.  duly  appointed  and  sworn,  according  to 
law  in  such  case  made  and  provided,  with  a  branch  or  war- 
rant for  the  due  execution  of  the  duties  of  said  office,  and 
entitled  to  the  legal  fees  of  pilotage,  according  to  the  law 
aforesaid  ;  and  for  that  the  said  plaintiff  was  then  and  there 
owner  and  in  possession  of  a  certain  ship,  called  &c.,  bur- 
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tbened  about tons,  and  laden  with  a  valuable  cargo  6t 

&c.  Imerchandise']  lying  in  the  port  of ,  which  ship 

then  and  there  drew  more  than  nine  feet  of  water,  to  wit, 

feet  of  water,  and  was  bound  out  of  said  port,  with 

said  cargo  on  board,  to  proceed  on  a  voyage  to  &c.  And 
the  said  D,  then  and  there,  in  the  execution  of  his  said  of- 
fice, as  one  of  the  pilots  aforesaid,  for  the  said  port,  and  for 
the  legal  fees  of  pilotage,  took  upon  himself  all  the  charge 
of  piloting  said  ship,  out  of  said  port,  and  promised  the 
plaintiff  that  he'  would  faithfully  do  the  same ;  yet  the  said 
D,  not  regarding  the  duties  of  his  said  office,  nor  the  charge 
he  had  taken  upon  himself,  as  aforesaid,  so  ignorantly,  neg- 
ligently, and  unskilfully  managed  said  ship,  in  piloting  her 
out  o(  said  port,  that  he  run  the  said  ship  aground  on  cer- 
tain rocks  in  the  said  port ;  by  which  means  the  said  ship 
was  greatly  damaged  in  her  bottom,  sheathing,  planks,  and 
timber,  and  great  part  of  her  cargo  was  damaged  and  wast- 
ed ;  and  the  plaintiff  has  been  put  to  great  expense  in  re- 
pairing and  refitting  the  said  ship,  and  unlading  her  cargo, 
and  relading  the  same  on  board  other  vessels,  and  hath 
wholly  lost  the  use  of  said  ship,  from  that  time  to  this ;  all 
which  is  &c.     Thomas  v.  Hunt.  T.  Parsons. 

Against  owners ;  for  careJ-essness  of  master  in  running  his  ship  foul  of 

plaintijf^s  hoat^  whereby  she  was  sunk. 

First  Count.  For  that  the  said  plaintiffs,  at  &c.,  on 
&c.,  were  the  owners,  and  lawfully  possessed  of  a  certain 
fishi  ig  boat,  called  &c.,  burthened  about  thirteen  tons,  then 
and  there  lying  at  anchor,  and  employed  in  the  fishery,  with 
the  articles,  mentioned  in  the  schedule  hereto  annexed,  on 
board  the  said  boat,  being  also  the  property  of  the  said 
plaintiffs ;  and  the  said  T  and  E  were,  then  and  there,  the 
owners  and  in  possession  of  a  certain  ship,  called  Slc.,  then 
and  there  being  and  sailing,  of  which  one  A.  then  and  there 
had  the  care  and  management,  and  was  the  master,  duly 
appointed  by  the  said  T  and  E,  and  for  whose  negligence, 
carelessness,  and  unskilfulness,  as  master  of  the  said  ship, 
the  said  T  and  £  then  were,  and  now  are  answei:^ble ;  and 
the  said  A,  then  and  there  so  negligently,  carelessly,  and  un- 
skilfully managed  and  steered  the  said  ship,  that  the  said 
ship,  for  want  of  good  and  sufficient  care  and  management 
thereof,  fell  foul  of,  run  down,  and  sunk  the  said  boat,  with 
the  said  articles  on  board  of  her,  by  reason  whereof  the  said 
plaintiffs  have  wholly  lost  the  said  boat,  with  all  the  articles 
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aforesaid,  and  also  all  the  profit  and  benefit  of  the  said  boat 
in  the  fishing  business. 

jPor  carelessness  alleged  in  the  oteners. 

Second  Count.  And  for  that  the  said  plaintiffs,  at  &c,, 
on  &c,,  were  the  owners,  and  lawfully  possessed  of  another 
fishing  boat,  called  &c.,  burthened  about  thirteen  tons,  then 
and  there  lying  at  anchor,  and  employed  in  the  fishery,  with 
certain  articles  on  board  of  the  said  boat,  other  than,  but 
similar  to  those  mentioned  in  the  said  schedule,  being  also 
the  property  of  the  said  plaintifl^s,  and  the  said  D  and  E 
were  then  and  there  the  owners,  and  in  possession  of  a  cer- 
tain ship,  called  &c.,  then  and  there  being  and  sailing,  and 
the  said  D  and  E  then  and  there  so  regligently,  carelessly, 
and  unskilfully  managed  and  steered  the  said  ship,  that  the 
said  ship,  for  want  of  good  and  sufficient  care  and  manage- 
ment thereof,  fell  foul  of,  run  down,  and  sunk  the  said  other 
boat,  with  the. said  other  articles  on  board  of  her;  by  rea- 
son whereof,  the  said  plaintiffs  have  wholly  lost  the  said 
boat,  with  all  the  articles  aforesaid,  and  also  all  the  profit 
and  benefit  of  the  said  boat,  in  the  fishing  business. 

Against  owners  for  carelessness  of  master^  in  running  dovm  plaintiff '^s 

boat. 

Third  Count.  And  for  that  the  said  plaintiffs,  at  &c., 
on  &c.,  were  the  owners  and  lawfully  possessed  of  another 
certain-  fishing  boat,  called  &c.,  burdened  about  thirteen 
tons,  then  and  there  lying  at  anchor,  and  employed  in  the 
fishery,  with  articles  other  than,  but  similar  to  those  men- 
tioned  in  the  said  schedule,  on  board  the  said  boat,  being 
also  the  property  of  the  said  plaintiffs ;  and  the  said  D  and 
E  were  then  and  there  the  owners,  and  possessed  of  a  cer- 
tain ship,  called  &c.,  then  and  there  being  and  sailing,  of 
which  one  A,  then  and  there  had  the  care  and  management, 
and  was  the  roaster,  duly  appointed  by  the  said  D  and  E, 
and  for  whose  carelessness,  negligence,  and  unskilfulness, 
as  master  of  the  said  ship,  the  said  D  and  E  then  were,  and 
now  are  answerable ;  and  the  said  D  and  E  by  the  said  A, 
master  of  the  said  ship,  as  aforesaid,  then  and  there  so  neg-* 
ligently,  carelessly,  and  unskilfully  managed  and  steered  the 
said  ship,  that  the  said  ship,  for  want  of  good  and  sufiScient 
care  and  management  thereof^  fell  foul  of,  run  down,  and 
3unk  the  said  boat,  with  the  articles  on  board  of  her ;  by 
reason  whereof,  the  said  plaintiffs  have  wholly  lost  the  said 
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boat,  with  the  articles  aforesaid,  and  also  all  the  profit  and 
benefit  of  the  said  boat  in  the  fishing  business;  all  which  is 
to  the  damage,  &c.  Fierce  v.  SleamSy  8fc.  Essex^  S.  J.  C. 
1797.  T.  Parsons. 

Against  owners^  for  carelessfiess  of  skipper  j  in  running  foul  of  plain' 

tifs  schooner ;  tnth  special  damage. 

For  that  the  plaintiflf,  at  &c.,  on  &c.  owned  and  was  pos- 
sessed of,  a  certain  fishing  schooner,  called  &c.,  whereof 
one  J  F  was  skipper  and  master,  which  was  there  lying  at 
anchor  for  the  purpose  of  fishing  there,  and  the  said  E,  then 
and  there  owned  and  possessed,  a  certain  fishing  schooner, 
called  &c.,  whereof  one  E  S  was  skipper  and  master,  then 
sailing  on  the  high  seas ;  and  the  said  E  S,  his  servant  in  that 
behalf,  then  and  there  had  the  managemenc  of  said  schoon- 
er, owned  by  the  said  E ;  yet  the  said  E,  by  his  said  ser- 
vant, so  negligently  navigated  his  said  schooner,  that  she, 
by  the  negligence  of  the  said  D^s  said  servant  and  skipper, 
with  great  force  struck  against  the  said  schooner,  &c.,  then 
at  anchor,  as  aforesaid,  and  so  damaged  her,  that  the  bow- 
sprit, one  cable,  one  anchor,  and  one  anchor  stock,  of  and 
belonging  to  her,  were  then  and  there  wholly  lost ;  and  the 
said  schooner  4rc.,  and  her  rigging  were  then  ^nd  there  so 
damaged  by  said  striking,  that  they  became  wholly  unfit  for 
pursuing  her  then  fare  of  fishing,  and  the  same  was  totally 
lost  thereby.  N.  Dane. 

Note.  Judgment  for  plaintiff.  S.  J.  C.  Essex,  1602.  ,  Tliomdike  v. 
Lee, 

Against  the  master  of  a  sloop  for  running  foul  of  plaintiff^ s  sloop  ai 

anchor^  Spc. ;  with  special  damage. 

For  that  the  plaintiff,  on  &c.,  at  &c.,  was  the  master  and 

owner  of  a  sloop,  called  the  S,  burthened  about tons, 

and  worth  $ — ^  which  said  sloop  was  then  and  there  riding 
at  anchor,  well  secured  and  fastened,  being  there  fully  load- 
ed and  bound  for  sea.  And  the  said  E  was  then  and  there 
master*  and  on  board  of  another  sloop  under  sail,  and  ought 
carefully  to  have  conducted,  guided,  and  managed  the 
same ;  but  he,  the  said  £,  careless  of  his  duty  as  master 
of  the  said  other  sloop,  so  carelessly  and  negligently  navi- 
gated, guided,  and  steered  her,  that  the  last  mentioned  sloop 
struck  the  sloop  of  which  the  plaintiff  was  master  and  own- 
er, and  in  divers  places  rent  and  tore  away  the  mainsail, 
parted  the  cable  and  broke  away  the  anchor  of  the  sloop 
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of  the  plaintiff  aforesaid ;  whereby  the  plaintiff  was  in  great 
clanger  of  losing  his  sloop  aforesaid^  and  the  cargo  of  the 
same ;  and  much  other  damage  the  said  E  (hen  and  there 
did  to  the  plaintiff;  to  the  damage,  &c. 

J.   QUINCY,  JVS. 

For  carelessly  kindling  afire  on  drfendaid^s  land  which  set  fire  to  plain" 

tiffU  wood  lot 

For  that  the  said  D,  on  4rc.,  was  possessed  of  a  certain 
close,  adjoining  to  another  close,  belonging  lo  the  plaintiff, 
both  lying  in  &c.,  and  each  having  large  quantities  of  brush 
and  other  combustibles  on  them,  as  the  said  D  wdl  knew ; 
yet  the  said  D,  intending  to  injure  the  plaintiff,  then  carried 
and  set  fire  to  the  brush  in  his,  the  said  D's,  close  aforesaid, 
which  burnt  with  great  violence  and  soon  consumed  the 
said  D's  brush,  and  being  carelessly  managed  by  the  said  D, 
spread,  and  for  want  of  care  in  the  said  D,  caught  the  brush, 
young  trees,  and  wood  in  the  plaintiff's  close,  and  burnt 
fifty  trees  thereof,  and  large  quantities  (being  twenty  loads) 
of  wood,  all  of  the  value  of  $ — ,  to  the  damage,  &c. 

Note.  In  an  action,  on  the  case,  for  carelessly  setting  fire  on  one^s 
own  land,  whereby  the  plaintiff's  wood  lot  was  consumed,  it  was  held  by 
the  court,  that  the  want  of  ordinary  care  is  a  sufficient  ground  to  main- 
tain this  action.     Barnard  v.  Poor^  21  Pick.  378. 

That  whether  gross  negligence  or  the  want  of  ordinary  care  is  proved, 
the  damages  must  be  the  same,  i.  e.  the  actual  loss  sustained,  and  no 
more.     lb. 

That  in  Case  or  Trespass,  or  other  action,  for  damages,  the  jury,  in 
assessing  damages,  ought  not  to  take  into  consideration,  counsel  fees,  or 
other  expenses  of  prosecuting  the  suit,  beyond  the  taxed  costs,     lb. 

For  carelessly  kindling  afire  on  the  drfendani*s  land  whereby  plaintiffs 

bam  was  consumed. 

For  that  the  plaintiff,  on  &c.,  was,  and  still  is  seized  and 
possessed  of  about  fifty  acres  of  land,  in  said  M,  on  which 
there  was  a  barn  with  sixty  tons  of  hay  in  it;  and  a  fruitful 
orchard  was  also  on  said  land ;  of  all  which  the  said  D  was 
well  knowing ;  yet  the  said  D,  on  &c,  at  M  aforesaid,  wit- 
tingly kindled  a  fire  on  his,  the  said  D's,  land  next  adjoining 
to  the  plaintiff's,  and  at  the  distance  of  sixteen  rods  from 
the  plaintiff's  said  land,  and  so  negligently  watched  and  ten- 
ded the  said  fire,  that  the  said  fire  came  into  the  plaintiff's 
said  land,  consumed  said  barn,  and  the  hay  therein  of  the 
value  of  $ — ,  and  six  fat  sheep,  of  the  value  of  $ — ^  there 
in  said  barn  being,  and  also  forty-five  rods  of  log  and  rail- 
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fence,  of  the  value  of  $ — ,  and  killed  forty  fruit-bearii^ 
applet rees  in  said  orchard,  and  consumed  and  destroyed 
the  plaintiff's  grass  growing  on  said  land;  to  the  damage 
&c.    Harding  v.  Culler.  Thacher. 

For  kindling  a  fire  in  a  pasture  whereby  plaintiff  "^a  wood  lot  was  con^ 

nuned* 

For  that  whereas,  according  to  the  law  and  custom  of 
the  land  hitherto  used  and  approved,  every  person  is  bound 
to  keep  his  fire  safe  and  secure,  by  day  and  by  night,  so 
that  no  damage  may  accrue  to  his  neighbors,  for  want  of 
good  care  of  bis  fire.  And  whereas,  on  &c.,  the  plaintiff 
was,  and  ever  since  has  been,  seized  in  his  demesne,  as  of 
fee,  of  a  certain  tract  or  lot  of  woodland,  being,  in  &c.,  con- 
taining about  ^— —  acres ;  and  the  said  T  was  then,  and 
•ever  since  has  been,  seized  and  possessed  of  another  tract 
of  land,  in  &c.  aforesaid,  near  to  the  plaintiff's  lot  of  wood- 
land aforesaid ;  the  said  T,  afterwards,  mz.  on  &c.  at  &c., 
did  rashly  and  inconsiderately  kindle  a  iire  in  a  certain  pas- 
ture, parcel  of  his,  the  said  T's  tract  of  land  aforesaid,  and 
then  and  there  so  negligently,  carelessly  and  inconsiderate- 
ly kept  his  said  fire,  that  for  want  of  good  care  thereof, 

acres  of  the  plaintiff's  lot  of  woodland  aforesaid,  were,  by 
that  same  fire,  burnt  over  and  greatly  damaged,  and  all  the 

trees  then  standing  and  growing  upon  the  said  acres 

of  woodland  aforesaid,  of  the  plaintiff,  being in  num- 
ber, and  of  the  value  of  $ — ,  were  burnt,  killed  and  utterly 
destroyed ;  to  the  damage  &c.                Jon  a.  ISewall. 

Immoderately  driving  a  horse. 

For  that  the  said  E,  at  &c.  on  ^c,  hired  of  the  plaintiff 
a  certain  horse  of  the  plaintiff,  to  ride  from  A  to  B,  in  the 
same  county  and  back  again,  for  a  certain  sum  of  money 
ibetw^een  them  agreed  upon,  and  the  plaintiff  then  and  there 
-delivered  to  the  said  £  the  said  horse,  to  ride  as  aforesaid  ; 
and  the  said  £,  the  said  horse  then  and  there  so  immoder- 
ately rode,  that  by  reason  thereof,  and  for  want  of  due  care 
of  the  said  horse,  the  said  horse  thereafterwards,  on  &c., 
died,  which  is  to  the  damage,  &c.  T.  Parsons. 

Note.  The  case  of  Wheehck  v.  Wheelwright,  3  Masa  R,  104, 
t»ems  to  recognise  the  doctrine  on  which  this  precedent  is  grounded. 
But  as  it  was  not  proved,  that  the  defendant  had  immoderately  driven  the 
horee,  but  had  merely  driven  the  horse  beyond  the  agreed  distance,  the 
plaintiff  could  not  recover  on  his  account  in  Case.    C.  J.  Parsons^  re- 
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maiked,  that  llie  dafiNidaDtt  ^  by  riding  the  hone  beyond  the  place  for 
which  he  hfid  liberty,  10  answerable  to  the  plaintiff  in  Trover.''  . 

Overloading  and  immoderately  driving  a  horse. 

For  that  the  plaintiff,  on  &a,  at  4rc.,  had  delivered  to  the 
said  £  a  certain  gelding  of  the  plaintiff,  to  ride  from  A,  in 
the  county  of  B,  to  C,  in  the  county  of  E ;  but  the  said  T, 
on  the  same  day,  at  said  A,  so  grieviously  overloaded,  and 
so  immoderately,  and  with  such  unreasonable  swiftness  rode 
the  said  gelding,  that  the  said  gelding  thereafter  wards,  on 
the  same  day,  by  means  of  such  immoderate  overloading 
and  unreasonable  riding,  died  ;  to  the  damage,  &c.  2  Ins. 
CUr.  189, 

For  untying  plaintiffs  hoat^  by  reason  of  which  it  was  carried  hy  the 

current  against  a  bridge  and  much  injured. 

For  that  whereas,  on  &c.,  at  &c.,  the  plaintiff  was  pos« 
sessed  of  a  certain  fishing-boaf,  called  &c.,  of  the  value  of 
S — ,  lying  in  the  harbor  of  said  S,  against  the  side  of  a  cer- 
tain wharf,  there  called  the  Key,  and  tied  with  a  certain 
rope,  called  a  fast,  unto  a  certain  post  on  said  wharf,  as  qf 
his  proper  fishing-boat;  and  being  so  possessed  thereof, 
said  £,  contriving  and  maliciously  intending  to  spoil  and 
deprive  said  plaintiff  of  all  benefit  and  advantage  of  his 
said  boat,  did  then  and  there  maliciously  untie  said  rope 
wherewith  said  boat  was  tied  as  aforesaid;  whereby  the 
said  boat  did  float  with  the  stream  ;  and  the  water  in  said 
harbor  then  running  with  great  force  towards  the  stone 
bridge  at  S  aforesaid,  the  said  boat  was  thereby  driven  by 
the  stream  against  said  bridge,  with  so  great  force,  that  the 
same  boat  was  thereby  much  broken  and  damaged ;  to  the 
damage  &c.    Bohun^  243. 

For  obliterating  an  indenture  whereby  plaintiff  lost  his  debt. 

For  that  one  A  B,  on  &c^  at  &c.,  made  a  certain  bill  in- 
dented,  sealed  with  the  seal  of  the  said  A  B,  for  a  debt  of 
$ — ,  by  which  said  bill,  the  said  A  B,  was  held  to  the  plain- 
tiff in  said  sum,  to  be  paid  to  the  plaintiff  at  a  certain  day 
now  past,  which  said  bill  the^  plaintiff  did  on  &c.,  at  &c.,  de-* 
liver  to  said  D,  to  be  prosecuted  against  said  A  B,  upon  an 
action  of  debt  for  said  $ — ,  upon  said  bill.  And  the  said 
D,in  consideration  of  ;^--^,  to  him  beforehand  paid,  did  then 
undertake  and  promise  to  prosecute  said  suit  for  the  plaintiff, 
for  the  debt  aforesaid,  in  form  aforesaid,  yet  the  said  D,  after-* 
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wards,  on  &c.,  at  8fc^  deceitfully  and  frandulentlj,  the  said 
bill  ID  divers  parts  and  places  thereof,  erased  and  obliter- 
ated divers  words,  so  that  the  said  bill  is  of  no  force ;  and 
the  plaintiff,  for  that  cause,  could  not  recover  his  debt  afore* 
said  ;  to  the  damage,  &c.    Bohun^  273. 

For  shooting  plaintiffs  dog. 

For  that  whereas,  on  &c.  at  &c.,  the  plaintiff  was  pos- 
sessed of  a  certain  spaniel  dog,  ot  the  value  of  $ — ^  as  of 
the  proper  goods  of  him,  the  plaintiff,  whereby  he  received 
benefit  and  profit ;  yet  the  said  D,  not  ignorant  of  the  premi- 
ses, but  maliciously  intending  and  contriving  to  injure  the 
plaintiff  in  this  particular,  then  and  there  discharged  a  cer- 
tain gun,  charged  with  gunpowder  and  shot,  at  and  upon  said 
spaniel  dog  of  the  plaintiff,  whereby  said  dog  was  so  wound- 
ed, that  he  then  and  there  died  ;  whereby  the  plaintiff  losi 
the  benefit  and  profit,  which  he  actually  received  of  said 
dog,  and  was  thereby  much  injured ;  to  the  damage,  &q. 
Bohtm.  204, 

Note.  It  would  be  safe  here  to  declare  in  trespass.  Ses  Count  in 
TVespass^  post. 

For  enticing  awctg  plaintij^s  appreniice. 

For  that  one  A  B,  on  &c.,  and  long  before,  was,  and 
still  is,  the  plaintiff's  apprentice  and  servant,  and  duly  bound 
to  the  plaintiff,  to  dwell  with  and  serve  him,  for  and  during 

the  term  of years,  from  and  after  the day  of 

^c. ;  of  all  which  the  said  T  was  well  knowing ;  yet  the 
said  T,  contriving  to  defraud  and  deprive  the  plaintiff  of  all 
the  profit  and  benefit  of  the  service  of  said  apprentice,  did 
on  &c.,  at  &c.,  entice  and  procure  the  said  A  B,  then  be- 
ing the  plaintiff's  apprentice  and  servant  as  aforesaid,  of 
which  the  said  T  was  knowing,  without  the  plaintiff's  leave, 
and  against  his  will,  to  depart  and  leave  the  plaintiff's  ser- 
vice ;  by  means  of  which  enticement,  the  said  A  B,  after- 
wards, to  wit,  on  the  same  day,  departed  and  left  the  plain- 
tiff's service,  without  leave  and  against  the  plaintiff's  wilL 
And  the  said  T,  afterwards,  on  the  same  day,  there  knowing 
the  said  A  B  then  to  be  the  plaintiff 's  servant  and  appren- 
tice, received  and  admitted  him,  the  said  A  B,  into  hb,  the 
said  T's,  service,  and  has  ever  since  retained  and  kept  him 
therein ;  whereby  the  plaintiff  has  lost  the  benefit  and  pro- 
fit of  the  service  of  his  said  apprentice  and  servant,  from 
&c.,  aforesaid,  unto  this  day.  R.  Dama. 
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Another. 

For  that  whereas,  one  A  B,  a  minor,  on  &c.,  and  long 
before,  was  and  still  is  the  plaintiff  ^s  apprentice  and  servant 
duly  bound  to  the  plaintiff,  to  dwell  with  and  serve  him,  for 

and  during  the  term  of years  from  &c. ;  of  all  which 

the  said  T  was  well  knowing,  yet  the  said  T  contriving  to 
defraud  and  to  deprive  the  plaintiff,  of  all  the  profit  and 
benefit  of  the  service  of  the  said  apprentice,  did  on  &c.,  at 
&c.,  entice  and  procure  the  said  A  B,  then  being  the  plain- 
tiff's apprentice  and  servant  as  aforesaid,  and  whereof  the 
said  T  was  well  knowing,  as  aforesaid,  to  depart  and  leave 
the  plaintiff's  service,  against  his  will  and  without  his  con- 
sent, and  by  means  of  which  enticement,  the  said  A  B 
afterwards,  viz.  on  the  same  day,  there  departed  and  left  the 
plaintiff's  service,  without  his  consent  and  against  his  will ; 
and  the  said  T,  afterwards,  viz.  on  the  same  day,  there  well 
knowing  the  said  A  B  to  be  the  plaintiff's  apprentice  and 
servant,  admitted  and  received  the  said  A  B  into  his,  the 
said  T's,  service,  and  has  ever  since  retained  and  employed 
him,  the  said  A  B,  therein,  and  harbored  and  secreted  the 
said  A  B,  from  his  said  lawful  master,  and  has  deprived  the 
plaintiff  of  all  the  benefit  and  profit  of  the  service  ot  his 
said  apprentice  and  servant,  from  &c.,  to  the  day  of  pur- 
chasing this  writ ;  to  the  damage,  &c.  QiHner  v.  Halchy 
1796.  S.  Sewall. 

« 

a 

AgainH  charterers  for  sending  a  ship  chartered^  on  a  voyage  different 

from  that  agreed  an,  whereby  she  was  lost. 

For  that  whereas  the  plaintiffs,  being  owners  of  a  certain 
ship,  called  the  Vansittart,  by  a  certain  charter  party  of  af- 
freightment, dated  August  13,  1788,  let  the  same  to  the 
East  India  Company  [the  defendants,]  to  freight,  for  a  cer- 
tain voyage,  with  her  to  be  made,  in  trade  and  also  in  war- 
fare, as  the  said  company,  or  any  of  their  governors,  &c. 
should  require  and  direct;  and  therein  and  thereby  the 
plaintiffs  covenanted  with  the  said  company,  that  the  said 
ship  should  be  used  by  the  said  company,  in  trade  or  war* 
fare,  if  required  by  the  said  company ;  that  the  master  should 
observe  the  orders  of  the  said  company  ;  and  that  the  said 
company  should  have  power  to  displace  him  or  any  other 
officer  or  officers  belonging  to  the  said  ship ;  and  the  plaintiff 
avers,  that,  afterwards,  to  wit,  on  &c.,  the  said  ship  sailed 
on  her  voyage  aforesaid,  and  in  the  service  of  the  said  com- 
pany, and  that  the  said  company,  afterwards  and  while  the 
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said  ship  was  in  the  service  of  the  said  company  as  aforesaid, 
without  the  knowledge  or  consent,  and  against  the  will  of 
the  plaintiffs,  employed  the  said  ship  in  and  npon  a  certain 
voyage  and  service,  not  being  a  voyage  and  service  of  trade 
or  warlare,  and  not  being  a  voyage  or  service,  mentioned  in, 
or  intended  to  be  warranted  by,  the  charter  party  aforesaid, 
or  upon  which  the  said  ship  ought  to  have  been  employed, 
to  wit,  in  and  upon  a  certain  voyage  and  service  of  observa^ 
tion  and  discovery,  in  and  to  a  certain  dangerous  sea,  straight 
or  passage,  situate  to  the  eastward  of  a  certain  island,  called 
the  Island  of  Banca,  for  the  purpose  of  exploring  the  said 
sea,  straight,  or  passage ;  and  wrongfully  and  injuriously, 
without  the  knowledge  or  consent,  and  ag»nst  the  will  of 
the  plaintiffs,  kept  and  detained  the  said  ship,  in  the  said 
voyage  of  observation  and  discovery,  for  a  great  length  of 
time,  to  wit,  the  space  of  &c. ;  by  reason  whereof  the  said 
ship  in  the  course  of  the  said  voyage  of  observation  and  dis- 
covery, was  stranded,  sunk  and  lost,  to  wit,  at  &c  Lewin^ 
£fc.  Y.  East  India  Company.   See  Peake  Jf.  P.  Ca$es^  241. 

Note.     According  to  the  doctrine  of  Parsons,  C.  J.  in  Wkedock  v. 
Wright,  3  Mass,  R.  104,  Trover  was  the  proper  form  of  action. 

Against  a  painter  for  not  taking  a  good  lUcenesSy  ij^c,    T%is  count  seems 

equally  in  case  and  assumpsit* 

For  that  the  said  E,  being  a  face  painter,  and  pretending 
great  skill  in  painting,  the  said  plaintiff,  on  &c.,  at  &c.,  em* 
ployed  the  said  E  to  paint,  well  and  artificially,  a  portrait  of 
the  said  plaintiff,  of  a  good  likeness,  and  well  resembling 
the  said  plaintiff,  for  the  sum  of  $ — ,  which  was  then  and 
there  paid  to  the  said  E,  by  the  said  plaintiff  for  that  pur- 
pose,  and  the  said  £,  then  and  there  undertook  to  draw  the 
said  portrait,  well,  carefully  and  skilfully,  of  a  good  likeness, 
and  resembling  the  said  plaintiff;  and  although  the  said  E, 
afterwards,  piz.  on  &c.,  at  &c.,  did  paint  for  the  said  plain- 
tiff, a  portrait  of  the  said  plaintiff,  and  then  and  there  deliver 
the  same  to  the  plaintiff,  yet  the  said  £  did  not  well,  care* 
fully,  and  skilfully,  paint  the  said  portrait,  of  a  good  likeness 
and  resembling  the  said  plaintiff,  but,  on  the  contrary,  in 
painting  the  said  picture,  then  and  there  so  ignorantly  and 
unskilfully  behaved  himself,  that  the  said  portrait  was  not 
drawn  in  the  least  like  or  resembling  the  said  plaintiff,  and 
the  painting  thereof  was  so  ignorantly  and  unskilfully  done, 
that  the  said  portrait  was  and  is,  of  no  use  or  value  whatso* 
ever,  &c. 


CA8£*  MV 

Bjf  residuary  legoUM  v.  «seoiifor«  /or  nol  mMM^  a  iofid  ^toeii  to  ^to- 

ior^  Sfc. 

For  that  whereas  one  C,  on  §rc,,  at  &c.,  by  his  bond  of 
thaf  date,  bound  himself  in  the  sum  of  $ — ,  to  be  paid  to 
said  A  B  on  demand ;  and  afterwardsi  the  said  A  B  made 
his  last  w  ill  and  testament,  and,  among  other  things,  devised 
the  residue  of  his  estate,  after  some  particular  legacies,  to 
the  plaintiffs,  his  children,  in  such  proportion  as  by  his  last  will 
dated  8lc.  duly  proved,  approved,  and  in  court  to  be  pro- 
duced, shall  appear ;  and  in  his  last  will,  appointed  the  said 
B,  and  one  E  and  one  F,  his  executors ;  and  the  said  E  and 
F  refused  said  trusty  but  the  said  D  accepted  of  it ;  and  the 
bond  aforesaid  came  to  the  hands  of  the  said  D,  on  the 
death  of  the  said  testator,  to  wit,  on  &c.  And  the  said  0, 
though  he  was  bound  by  his  office  and  duty  of  executor, 
to  sue  for  and  recover  the  said  debt  then  immediately ;  yet 
he  hath  refused  and  neglected  to  sue  for  the  same  ;  but  held 

the  same  bond  in  his  hands  until  the day  of  &c.,  and 

then  delivered  the  same  to  the  plaintiffs,  and  though  often 
requested,  hath  not  sued  for  said  debt,  nor  empowered  the . 
plaintiffs  to  sue  for  the  same,  but  still  unjustly  refuses  so  to 
do ;  whereby  the  plaintiffs  have  entirely  lost  the  debt  afore- 
said, and  the  same  is  become  desperate  and  of  no  value,  by 
the  default  and  wilful  negligence  of  the  said  D,  no  part  there- 
of being  paid  to  this  day;  to  the  damage *&c.  Gridlet. 

Against  master  of  skip  for  not  delivering  goods,  s 

For  that,  on  &c.,  at  &c.,  the  said  D,  being  master  of  the 
schooner  C,  received  on  board  the  said  D'ssaid  vessel, 
«—  quintals  of  good,  merchantable  fish,  in  good  order,  and 
well  conditioned,  to  be  by  him,  the  said  D,  in  his  said  ves- 
sel, transported  to  some  port  in  Spain  or  Portugal,  for  the 
freight  of  $ —  per  quintal,  and  there  delivered  in  like  good 
order  and  well  conditioned  as  aforesaid,  to  the  plaintiff  or 
his  assigns.  Now  the  plaintiff  in  fact  saith,  that  the  said  D, 
accordingly  proceeded  in  his  said  vessel,  with  said  fish  on 
board,  to  Cadiz  in  Spain,  and  there  arrived  with  said  vessel, 
safe  from  the  perils  of  the  seas ;  yet  the  said  D  did  not  de* 
liver  said  fish  there,  nor  in  any  other  port  of  Spain  or  Por- 
tugal, to  the  plaintiff  or  his  assigns,  but  negligently  secured 
and  kept  the  same,  and  suffered  the  same  to  become  wet 
and  rotten;  whereby  great  part  thereof  was  utterly  lost, 
and  all  damaged,  8fc. 

In  reHatisn  to  the  genertdpatoer  and  duty  of  a  master  of  a  ship.    See 
Lbw  Summary,  p.  371. 


CASE. 
Bp  owners  agamM  matUr^  for  not  taking  proper  care  of  goode^  4^. 

First  Count.  For  that  whereas  the  plaintiff,  on  &c., 
at  &c.,  was  owner  and  proprietor  of  a  certain  boat  or  ves- 
sel, called  a  keel ;  and  being  so,  then  and  there,  at  the  spe- 
cial request  of  the  said  T,  retained  and  employed  him  in  the 
service  of  the  plaintiff,  to  be  master  and  commander  of  said 
vessel,  and  to  receive  and  to  take  on  board  thereof,  from 

one  M,  at  a  place  called  in  the  county  of  &c., 

quarters  of  malt  of  the  plaintiff,  of  the  value  of  0* — ^  and  to 
carry  and  convey  the  same  by  water,  from  thence  to  B,  in 
&c„  and  at  said  B,  to  deliver  the  same  to  one  A,  for  certain 
wages,  hire,  or  reward,  to  be  therefor  paid  by  the  plaintiff, 
to  the  said  T,  as  master  of  the  said  vessel.  And  although 
the  said  T,  afterwards,  on  &c.,  at  said  E,  had  and  received 

from  the  said  M,  the  whole quarters  of  malt  aforesaid 

of  the  plaintiff,  and  afterwards,  on  the  same  day,  set  sail 
and  departed  with  the  said  vessel  from  the  said  T,  towards 
and  for  the  said  B,  and  afterwards,  on  &lc^  arrived  at  said 
B,  with  the  said  vessel,  and  on  the  same  day  last  mentioned 

at  said  B,  delivered  to  the  said  A,  a  part  viz. quarters 

of  said  malt ;  yet  the  said  T,  not  regarding  the  duty  of  his 
employment,  bo  badly,  carelessly,  negligently,  and  improvi- 
dently  behaved  himself,  in  said  employment,  and  took  so 

little  and  bad  care  of quarters  of  the  malt,  residue  of 

the quarters  of  malt,  so  received  by  him  as  aforesaid, 

that  the  said  T  did  not  deliver  the  same quarters  of 

malt,  or  any  part  thereof  to  the  said  A,  at  said  B,  or  else* 
where,  although  often  requested ;  but,  on  the  contrary,  by 
and  through  his  own  mere  neglect  and  default,  and  through 
his  carelessness  and  improvidence,  suffered  the  same,  and 
every  part  thereof,  while  the  same  were,  and  continued  in 
his  possession  as  aforesaid,  for  such  carriage,  to  be  em- 
bezzled  and  wholly  lost,  viz.  at  &c. 

Second  Count.  And  whereas  the  plaintiff,  on  &c.,  and 
from  thence  to  &c.,  was  owner  and  proprietor  of  another 
vessel ;  and  the  said  E  was,  during  all  that  time,  master  of  the 
said  vessel,  retained  and  employed  as  such  by  the  plaintiff, 
and,  in  his  service,  to  navigate  the  same  from  place  to  place, 
and  to  take  care  of  the  last  mentioned  vessel,  and  of  all 
goods  delivered  to  him,  as  such  master,  or  put  on  board  the 
same  for  carriage  from  place  to  place,  for  wages,  hire  or 
reward,  to  be  therefor  payable  and  paid  by  the  plaiDtiff 
to  him,  as  such  master  of  the  vessel  aforesaidi  mar.  at  &c. 
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And  whereas  withiD  the  time  aforesaid,  and  while  the  plain- 
tiff was  owner  of  the  last  mentioned  vessel,  and  while  the 
said  £  was  master  thereof,  in  the  service  of  the  plaintiff, 
mz.  on  &c.,  the  said  E,  as  master  of  the  same  vessel,  re- 
ceived from  the  said  M,  by  order  of  the  plaintiff,  at  &c* 

aforesaid,  other quarters  of  malt,  of  the  value  of  $ — , 

to  be  carried  and  conveyed  by  the  said  E,  in  the  last 
mentioned  vessel,  to  &c.  aforesaid,  by  water,  and  to  be 
there  delivered  to  the  said  A  for  the  plaintiff.  And  although, 
&c.  [o^  in  the  preceding  counts,  verbatim,  to  the  conclusion.\ 

NoTS.  There  was  another  count  of  trover  for  sixteen  quarters  of 
malt;  and  it  was  moved  in  arrest  of  judgment,  and  objected,  that  the  two- 
first  counts  were  in  the  nature  of  an  action  on  the  custom  of  the  realm,, 
which  is  founded  in  contract^  and  cannot  therefore  he  joined  with  troveii 
which  is  a  tort ;  and  that  this  action  ought  to  have  been  laid  upon  a  pro- 
mise and  undertaking ;  and  not  being  so  laid  was  ill.  But  the  court 
overruled  both  objections,  and  declared  the  counts  all  well  joined.  Dick'^ 
son  V.  Clifton,  2  Wils.  319. 

Hotofar  the  owner t  of  a  vessel  are  liable  for  the  acts  and  on  the  cm- 
traets  of  the  master,  see  Law  Summary,  p.  267,  {2d  edition,)  and  the 
cases  and  authorities  there  collected. 

Against  owners  for  embezzlement  by  master  and  crew. 

For  that  the  plaintiff,  at  &c^  on  &c.,  shipped  on  board 
the  schooner  of  said  E,  called  &c.,  then  bound  on  a  voyage 
in  the  said  E's  service,  to  ^c,  a  quantity  of  silver  and  gold,, 
to  wit,  &c.,  all  of  the  value  of  $ — ,  with  the  said  A,  the  saidf 
E's  servant,  and  commander  of  his  said  vessel  for  said  voy^ 
age,  and  for  whose  conduct  in  said  service,  ibe  said  E  i» 
answerable ;  to  be  transported  in  said  vessel,  on  the  plain- 
tiff's account  and  risk,' to  4rc.,  there  to  be  delivered  to  the 
plaintiff,  his  order  or  assigns,  he  or  they  paying  freight  there- 
for, at  the  rate  of  $ — ,  per  cent.,  with  primage  and  average 
accustomed ;  and  the  said  A,  in  his  said  capacity,  then  and 
there  signed  a  bill  of  lading,  according  to  the  custom  of  mer* 
chants,  thereby  engaging  for  the  delivery  of  said  gold  and 
silver,  in  manner  aforesaid,  in  consideration  aforesaid ; 
whereby  the  said  E,  according  to  the  custom  of  merchants^ 
then  and  there  became  obliged,  that  the  said  gold  and  silver 
should  be  saiely  kept,  the  dangers  of  the  sea  only  excepted^ 
and  transported,  and  delivered  as  aforesaid,  and  then  and 
there  promised  the  plaintiff  accordingly.  And  the  plaintiff 
in  fact  says,  that  the  said  A,  master  of  the  said  E's  vessel,  in 
said  E's  service,  as  aforesaid,  arrived  safe  at  &c.,  aforesaid, 
with  said  gold  and  silver,  and  that  the  said  gold  and  silver 
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was  not  safely  kept,  but  by  the  said  E's  master  aforesaid, 
and  by  the  crew  of  said  E's  vessel,  for  whom,  in  such  re- 
spects, he  is  answerable,  was  there,  on  board  said  vessel,  oa 
&c.,  converted  to  their  own  use  and  embezzled,  and  was 
never  delivered  to  the  said  plaintiff,  nor  to  his  order,  nor  to 
his  assigns,  though  often  requested  thereto,  and  though  the 
plaintiff  was  ever  ready  to  pay  the  freight,  primage  and  av- 
erage aforesaid ;  by  means  whereof  the  said  E,  according 
to  the  usage  and  custom  of  merchants,  became  obliged  to 
pay  the  plaintiff  his  damages,  thereby  occasioned,  which 
the  plaintiff  avers,  amount  to  ^ — ^  on  demand  ;  yet  though 
requested,  &c.  Pratt. 

Against  an  innholder  for  suffering  plaintiff^s  horss  to  stray  away^  ^c. 

For  that  whereas,  according  to  the  law  and  custom  of  the 
land,  the  innkeepers  that  keep  common  inns  to  lodge  trav- 
elers therein,  who  abide  in  the  same,  are  bound  to  keep 
their  goods  and  chattels,  being  within  those  inns,  day  and 
night  without  diminution,  pilfering,  or  loss,  so  that  no  dam- 
age or  loss  may  happen  to  any  such  travelers,  or  such  guests, 
for  want  of  due  care  in  such  innkeepers  or  their  servants ; 
and  the  said  plaintiff,  on  &c.,  at  &c.,  being  lodged  in  the 
inn  of  the  said  E,  bad  a  certain  gelding,  of  the  value  of  $ — ^ 
within  that  inn,  and  delivered  the  same  to  the  said  E,  then 
and  there  to  be  safely  kept ;  nevertheless,  the  said  E,  know- 
ing the  said  gelding  to  be  within  his  inn,  the  same  day  and 
place,  did  so  negligently  keep  said  gelding,  that  the  said 
gelding,  for  want  of  safe  keeping  thereof,  by  the  s&id  E,  and 
his  servants,  went  forth  and  wandered  from  the  said  inn ; 
whereby  the  said  plaintiff  not  only  lost  the  use  and  profit  of 
the  said  gelding  in  going  on  his  said  journey,  in  doing  neces- 
sary and  important  business,  but  the  same  thereby  remained 
undone ;  and  the  said  plaintiff  expended  and  laid  out  divers 
sutns  of  money,  not  only  by  reason  of  the  want  of  his  said 
horse,  but  also  the  said  plaintiff  always,  from  the  said  day 
&c.,  lost  the  use  and  benefit  of  his  said  gelding.  And  the 
said  E,  hath  not  delivered  to  the  said  plaintiff,  his  said  geld- 
ing, although  the  said  E,  on  &c.,  at  4rc.,  was  thereto  re- 
quested, but  hitherto  hath  refused,  and  still  doth  refuse  so  to 
do,  or  mnke  him  any  satisfaction  for  the  same,  &c.  Mod. 
Ent.  144. 

With  regard  to  the  Kahilities  of  innholdersj  see  extract  an  that  sub^ 
jeet  in  the  Law  Summary^  p,  373. 
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Against  carrier  for  not  ielivering  goodSy  ^c. 

For  that  the  said  T,  on  &c.,  and  long  before,  was,  and 
ever  since  hath  been,  and  now*  is  a  common  carrier  of  goods 
and  chattels,  and  during  all  that  time,  hath  bean  used  to 
carry  for  gain  and  hire,  the  goods  and  chattels  of  all  per* 
sons  whatever,  requesting  thereto,  from  A  to  B,  and  thence 
back  again  to  A.  And  whereas*  by  the  laws  and  custom  of 
the  land,  every  common  carrier,  who  receives  any  goods 
and  chattels  of  any  person,  for  gain,  hire  and  profit,  to  car- 
ry the  same,  is  bound  to  carry  the  same  without  diminish* 
ing  or  losing  any  part  thereof,  so  that  no  damage  whatever 
may  happen  thereto,  by  default  of  such  common  carrier,  or 
his  servant;  and  whereas  the  said  plaintiff,  on  £lc.,  at  &c., 
was  possessed  of  &c.,  as  of  his  proper  goods  and  chattels ; 
and  the  said  plaintiff,  being  so  possessed  thereof,  on^  the 
same  day,  at  &c.,  delivered  to  said  T,  said  goods,  to  carry 
the  same  safely  and  securely,  from  A  aforesaid,  to  B  afore- 
said, and  there  to  be  delivered  to  the  said  plaintiff;  and  the 
said  T  then  and  there  had  and  received  the  said  goods,  to 
be  carried  and  delivered  in  manner  above  set  forth ;  yet  the 

said  T  hath  not,  at  any  time  since  the  said day  of 

delivered  said  goods  to  him,  the  said  plaintifl^  as  he  ought  to 
have  done ;  but  instead  thereof,  the  said  goods,  afterwards, 
on  &C.,  at  &.C*,  were  wholly  lost,  for  want  of  due  care  and 
preservation  of  the  same  by  him,  the  said  T;  to  the  dam- 
age, &c.    Mod.  Ent.  1 45. 

Note  1.  Judgment  was  arrested  in  this  case,  aAer  a  verdict ;  because 
trover  was  joined  in  the  same  declaration ;  whereas  a  contract  and  tort 
could  not  be  joined  together.  1  Salk.  10.  And  see  1  Sid.  244 ;  but 
quart  of  'this  determination,  for  contract.     2  Wils.  319. 

Note  2.  4  T.  R.  264.  If  one  be  entrusted  with  my  goods,  and  put 
them  into  a  third  person's  hands  contrary  to  orders,  I  may  declare  against 
him  in  trover  and  conversion ;  but  otherwise,  if  he  misdeliver  them 
merely  by  mistake. 

If  the  consignor  of  goods  deliver  them  to  a  particular  carrier,  by  order 
of  consignee^  and  they  be  afterwards  lost,  the  consignor  cannot  maintain 
an  action  against  the  carrier  for  the  loss,  although  he  paid  for  the  booking 
of  the  goods ;  for  the  delivery  of  the  goods  to  such  a  carrier,  is  a  deliv- 
ery to  the  consignee^  who  alone  may  bring  the  action.  And  the  court 
declared,  that  the  question,  in  whom  the  legal  right  was  vested,  governed 
all  cases  of  this  kind ;  and  that  the  former  cases,  5  Bur.  2680,  1  T.  R. 
650,*  went  upon  the  special  agreement  between  the  carrier  and  the  con- 
signor.    Davis  V.  Feck,  8  T.  R.  330.     {MSS.) 

For  the  liaHlity  of  common  carriers.     See  Law  Summary,  p.  357. 
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2.  Distwbance^  JWitMiice,  ^c 

This  action  lies  for  a  disturbance  in  the  use  of  any  right,  privilege, 
or  interest,  which  a  man  has  a  right  to  enjoy ;  thus  it  may  be  maintained 
for  any  act,  which  prevents  a  man  from  using  a  right  of  common,  a 
right  of  way,  a  seat  in  a  church,  &c.  in  as  advantageous  a  manner,  as 
he  otherwise  might,  and  as  he  is  entitled  to  do.  It  lies  for  inclosing  a 
parcel  of  common  land ;  or  for  surcharging  it ;  or  for  digging  or  plough* 
ing  up  the  soil,  &c.  So  it  may  be  maintained  for  stopping  a  way,  or 
ploughing  it  up;  or  damaging  it  with  teams,  &c.  Lut.  111.  1  Vent. 
275. 

So  this  action  may  be  maintained  for  taking  toll  of  one,  who  is  entitled 
to  pass  toll  free.     1  Salk.  12. 

So  it  lies  for  interrupting  or  diverting  a  watercourse ;  stopping  a  drain, 
stopping  ancient  lights,  &c.  2  Wils.  174 ;  7  Mass.  K.  313 ;  13  Mass. 
B.  507. 

So  it  lies  against  the  officers,  presiding  at  elections,  for  unjustly  re- 
fusing the  vQte  of  a  qualified  voter,  and  even  altliough  t^iey  exercise  their 
judgment  honestly. 

It  lies  also  for  a  nuisance ;  such  as  erecting  works  injurious  to  the 
health ;  or  which  spoil  the  grass  or  com ;  or  hurt  the  cattle  of  a  neigh- 
bor.    1  Bur.  260. 

It  lies  also  for  not  repairing  fences ;  or  not  keeping  ditches  in  order ; 
so  that  their  contents  overflow  in  consequence.    Cro.  Eliz.  191. 

This  action  for  a  nuisance  is  local.     Warren  v.  Webb^  1  Taunt.  379. 


DECLARATIONS  IN  CASE  FOR  DISTURBANCE,  NUISANCE,  Ac. 
For  darkening  ancient  lights^  by  erecting  a  huiUing  near  theau 

For  that  whereas  the  plaintiff,  on  &c.,  and  continually 
from  thence  hitherto,  was  possessed,  and  yet  is  possesf;ed,  of 
and  in  an  ancient  messuage,  situate  &c.,  for  a  term  of  divers 
years,  then  and  yet  to  come  and  unexpired,  and  of  twenty- 
one  windows,  in  and  upon  part  of  the  south  side,  and  of 
eight  windows  in  and  upon  part  of  the  east  side  of  the  said 
messuage,  in  and  through  which  said  windows,  light  into 

said  messuage,  on  the  said day  of  &c.,  was  let,  and 

was  accustomed  to  be  let,  and  then  and  yet  ought  to  be  let, 
for  the  enlightening  of  his  said  house ;  yet  the  said  T  and 
E  [defendants,]  not  ignorant  of  the  premises,  but  malicious- 
ly contriving  and  intending  to  deprive  the  plaintiff  of  the 
use  and  benefit  of  the  said  windows,  afterwards,  viz.  on  the 

said day  &c.,  at  &c,  aforesaid,  a  certain  edifice  so 

near  the  said  windows  of  the  said  house  of  the  plaintiff, 
built  and  erected,  and  from  thence  until  the  day  of  the  pur- 
chase of  this  writ,  continued ;  and  thereby  the  said  windows 
were  stopped  up  and  darkened ;  whereby  the  plaintiff  was, 
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during  all  that  time,  deprived  of,  and  lost  the  use  and  bene- 
fit of  the  said  windows;  &c.  See  Lilly  Ent.  81. 

Note.  In  this  action,  Salk.  400,  714,  a  motion  was  made,  in  arrest  of 
judgment,  that  the  messuage  was  not  alleged  to  be  an  ancient  one ;  but 
being  after  verdict,  the  court  disallowed  it,  and  seemed  inclined  to  think 
the  declaration  would  have  been  good  on  demurrer  ;  and  it  was  so  ruled. 
1  Vent.  237,  239.     (MSS.) 

If  a  man  builds  a  new  house  and  sells  it,  and  afterwards  sells  the  land 
adjoining,  to  another,  if  such  purchaser  erects  a  building  so  as  to  darken 
the  lights  of  the  first  house,  this  action  may  be  maintamed  against  him. 
Ray.  87  ;  1  Lev.  122. 

Under  the  Revised  Statutes  of  Massachusetts,  ch.  60,  sec.  27,  no  right 
or  privilege  of  way,  air  or  light,  can  be  acquired  by  any  use  or  enjoy- 
ment under  twenty  years. 

By  sec.  28,  the  acquiring  of  such  easement  may  be  prevented  by  giv- 
ing written  notice  in  the  manner  therein  directed,  and  recording  the  same 
in  the  registry  of  deeds,  for  the  county  where  the  land  lies,  i^ithin  three 
months  after  serving  the  notice.  By  the  same  section,  the  service  of  such 
notice,  shall  be  deemed  such  an  interruption  to  the  use,  &c.  as  shall  pre- 
vent acquiring  a  right  thereto  by  any  length  of  time  whatever  afterwards. 

The  provision  of  sec.  27,  seems  to  be  a  virtual  enactment  of  the  opinion 
of  Wilmot,  Justice,  "  that  upon  evidence  of  an  adverse  enjoyment  of 
lights  for  20  years  or  upwards,  unexplained,  a  jury  might  be  directed  to 
presume  a  right  by  grant  or  otherwise,"  &c.  See  Dane'*s  Abr.  ch.  74, 
art,  10,  sec.  3,  toliere  this  learned  Judge*s  opinion  is  treated  withotU  any 
superfiuoTis  ceremony. 

For  erecting  a  privy  near  plaintiffs  dwellinghouse^  4*c.,  so  that  the  ten* 
ant  insisted  on  an  abatement  of  the  rent^  and  finally  left  the  house. 

For  that  whereas  the  plaintiff,  on  &c.,  was,  and  From 
thence  hitherto  hath  been,  seized  in  his  demesne  as  of  fee, 
of  a  certain  dwellinghouse,  with  the  appurtenances,  situate 
in  ^c,  then  in  the  occupation  of  one  E  F,  as  tenant  there- 
of, in  the  right  of  the  plaintiff,  the  said  D,  well  knowing  the 
premises,  and  maliciously  intending  to  injure  the  plaintiff  in 
his  estate  of  inheritance  in  the  said  dwellinghouse  &c.,  on 
&c.,  at  &c.,  wrongfully  and  unjustly,  erected  and  built  a 
certain  privy  near  to  the  wall  of  the  said  dwellinghouse,  and 
continued  the  said  privy,  for  a  long  time,  viz.  from  thence 
hitherto,  and  during  all  that  time,  permitted  the  same  to  be 
full  of  ordure,  excrement,  and  filth,  whereby  the  said  ordure, 
&c.,  on  &c.,  and  on  divers  other  days  and  times,  between 
that  day  and  the  day  of  the  purchase  of  this  writ,  there 
soaked  and  penetrated  through  the  wall  of  the  said  dwel- 
linghouse, and  thereby  greatly  mouldered,  rotted  and  spoil- 
ed the  said  wall;  and  by  reason  thereof,  and  by  the  nasty, 
noisome,  foul,  and  stinking  stench,  vapors,  and  smells,  arising 
from  the  said  privy,  and  from  the  same,  penetrating  and  as- 
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cending  into  the  said  dwelDDghouse^  the  same  was  and  bath 
been  greatly  annoyed,  and  rendered  noisome ;  and  the  said 
£  F,  on  that  account,  and  for  no  other  cause,  within  the 
time  aforesaid,  to  wit,  from  8fc.  to  4rc.,  would  not  continue 
to  hold  the  said  dwellinghouse,  as  tenant  thereof,  without  a 
great  abatement  of  the  rent  thereof,  and  on  &c.,  surrender- 
ed up  the  said  dwellinghouse  to  the  plaintifl^  and  would  not 
continue  tenant  thereof  any  longer;  and  the  said  dwelling* 
house,  by  means  thereof,  continued  without  any  tenant  for 
a  long  time,  to  wit,  for  the  space  of  two  years  then  next 
following;  &c. 

Note.  In  the  above  case,  if  the  tenant  had  not  obtained  an  abatement 
of  the  rent,  he  might  have  maintained  this  action  for  the  nuisance  during 
his  tenancy,  and  the  landlord  would  have  had  no  right  of  action  to  re* 
cover  damages  during  that  time ;  but  on  account  of  the  abatement  of  the 
Yent,  and  the  eventual  loss  of  the  tenant,  this  action  might  be  maintained 
by  the  landlord  for  the  nuisance  during  the  tenancy ;  but  the  tenant  could 
maintain  no  such  action  after  the  abatement  of  the  rent  See  3  Wils. 
461 ;  3  Pick.  348.  But  where  the  injury  is  to  the  reversion,  as  well  as 
the  possession,  the  action  may  well  be  maintained  by  the  landlord,  for  the 
injury  to  his  estate,  as  well  as  by  the  tenant  for  the  injury  done  to  his 
possession.     &e  1  M.  &  S.  239,  334  ;  3  Lev:  209. 

If  a  nuisance  is  erected  during  the  life  of  a  testator,  the  devisee  may 
have  an  action,  if  it  is  continued  aAerwards.     2  Cro.  231. 

For  digging  a  lank  whereby  plaitUiJTs  house  and  wall  adjoiningfdl  down. 

For  that  whereas  the  said  P  P,  on  &c.,  was  seized  of 
and  in  a  dwellinghouse,  with  the  appurtenances,  in  &c^ 
whereof  a  house,  called  a  garden-house,  otherwise,  the  house 
on  the  wall  and  a  garden,  then  were  parcel,  in  his  demesne 
as  of  fee;  and  being  so  thereof  seized,  the  said  A  A,  B 
B,  C  C,  and  D  D,  well  knowing  the  premises,  but  mali- 
ciously contriving  and  intending  to  hinder  and  deprive  the 
said  P  P  of  the  profit  and  advantage  of  the  said  house, 
called  the  garden-house,  &c.,  and  unjustly  to  aggrieve  the 

said  P  P,  on  the  said day  of  &c.,  did  dig  stones  in 

a  certain  piece  of  ground,  called  &c,,  in  — —  aforesaid,  so 
that  the  said  house  and  three  hundred  perches  of  a  stone 
wall,  inclosing  the  said  garden,  afterwards,  to  wit,  on  Slc^ 
entirely  tumbled  and  tell  down  upon  the  ground,  in  the  said 
piece  of  land,  so  dug,  &c.    2  Sound.  397. 

Note.  This  declaration  was  adjudged  good  on  a  writ  of  error  brought 
to  reverse  the  judgment.    Smith  et  al.  v.  Martin^  2  Saund.  394   (MSS,) 

It  is  said,  if  a  man  dig  a  pit  in  his  land,  so  near  that  my  land  falls  into 
the  pit,  this  action  may  be  maintained.  But  if  a  man  build  a  house, 
and  make  cellars  upon  his  soil,  whereby  a  house  newly  built  in  an  ad- 


CASE.  S75 

joining  soil  falls  down,  no  action  can  be  maintained.  See  1  Sid.  167 ;  2 
Rol.  565, 1.  10.     See  the  case  of  ThwrsUm^  in  12  Maes.  R.  220. 

For  erecting  a  dam  above  plaintiff^s  dam^  ^c. 

For  that  the  plaintiff,  ever  since  the day  of  &c.,  has 

been  seized  in  his.demesne,  as  of  fee,  and  has  been  in  actual 
possession  of  an  ancient  grist-mill,  or  water-mill  to  grind 
corn,  situate  on  a  rivulet  or  stream  in  &c.,  called  &c.,  to- 
gether with  an  ancient  dam,  to  raise  a  head  of  water  so  high 
as  should  be  necessary  for  said  mill,  and  of  having  the  whole 
water  of  said  stream,  without  obstruction  or  impediment, 
flow  into  said  pond,  for  the  benefit  of  said  mill,  as  ancient 
rights  and  privileges  appurtenant  to  said  mill ;  yet  the  said 
D  hath  since,  to  wit,  on  &c.,  unjustly  erected  a  new  dara 
across  the  said  stream,  above  the  plaintiff's  dam  aforesaid, 
within  the  limits  of  the  plaintiff's  pond  and  ground,  that  he 
had  a  right  to  flow,  and  thereby  cut  off  part  of  his  said 
pond,  ponded  the  water  above,  and  stopped  the  natural 
course  of  the  water  with  which  it  anciently  used  to  run  into 
the  plaintiff's  pond ;  and  still  continues  his  new  erected  dam 
and  obstruction  aforesaid,  thereby  frequently  stopping  the 
water  from  coming  to  the  plaintiff's  said  mill,  and  obliging 
the  same  to  stand  still  for  want  of  water,  and  at  other  times, 
letting  out  the  water  through  said  new  dam,  so  suddenly, 
and  in  such  large  quantities,  as  to  waste  and  tear  away  a 
great  part  of  the  plaintiff's  said  dam ;  whereby  the  plain* 
tiff's  mill  aforesaid,  of  the  yearly  value  of  &c.,  is  rendered 
useless;  all  which  is  to  the  damage,  &lc.      T.  Parsons. 

Note.  In  declarations  for  turning  a  water  course,  it  is  good  to  state  it 
as  an  ancient  watercourse^  which  has  been  accustomed  to  run  to  the 
plaintiff^s  milU  without  setting  forth  any  prescription ;  for  these  words  are 
tantantount.    Cro.  Car.  499. 

In  declarations  for  disturbing  water  courses,  if  the  defendant  is  the  owner 
of  the  soil  through  which  the  water  passes,  it  will  be  necessary  for  the 
plaintiff  to  show  not  only  a  possession,  but  also  a  title  to  the  easement. 
But,  against  a  mere  wrongdoer,  it  will  be  sufficient  for  the  plaintiff  to 
allege  a  possession.     See  Vernon  v.  Goodrich^  1  Str.  5. 

For  erecting  a  mill  and  diverting  a  watercourse. 

For  that  whereas  the  plaintiffs,  on  &c.,  and  ever  since 
have  been,  and  still  are,  seized  in  their  demesne,  as  of  fee, 
of  two  corn  mills  in  ^c,  with  their  appurtenances,  and  the 
plaintiffs  and  those  whose  estate  they  have  in  said  mills, 
have  time  out  of  mind,  had  the  free  course  of  the  water  at 
Ipswich  river,  to  and  from  the  said  mills,  for  the  use  thereof, 
and  the  sole  privilege  of  servbg  the  inhabitaDts  of  Ipswich 
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aforssaid,  in  grinding  their  corn  for  the  customed  and  lawful 
toU,  while  they  may  be  duly  served  by  the  said  mills,  till  the 
plaintiffs  were  disturbed  and  hindered  therein,  by  the  said 
D ;  and  the  plaintiflfs  ought  accordingly  to  hold  said  mills 
with  the  privileges  aforesaid,  freely  and  undisturbed;  yet 
the  said  D,  in  no  wise  ignorant  of  the  premises,  but  mali- 
ciously contriving  to  disturb  the  plaintiffs  in  the  enjoyment 
of  their  said  mills,  with  the  privileges  and  appurtenances 
thereof  aforesaid,  and  deprive  them  of  the  profits  thereof,  on 
or  about  Stc,  erected  a  certain  corn -mill  in  Ipswich  afore- 
said, on  Ipswich  river  aforesaid,  at  the  Fallb  a  little  below 
the  plaintiffs'  mills  aforesaid,  with  a  dam  to  the  same,  and 
have  continued,  and  improved  the  same  ever  since,  and  still 
do  so ;  whereby  they  are  continually  drawing  a  great  deal 
of  the  plaintiffs'  water,  and  grind  much  of  the  corn  of  the 
said  inhabitants  of  Ipswich,  while  they  might  be  duly  served 
by  the  plaintiffs'  mills  aforesaid,  and  cause  a  backwater  that 
hinders  a  free  course  of  the  stream  of  Ipswich  river  afore- 
said, from  the  plaintiffs'  said  mills,  to  the  great  nuisance  of 
the  plaintiffs'  mills  aforesaid,  tbe  destruction  of  the  privileges' 
thereof  aforesaid,  and  to  the  damage  &c. 

Note.  By  ch.  1 16,  of  the  Revised  Statutes  of  Massachusetts,  no  ac- 
tion at  common  law,  can  be  maintained  for  the  erecting,  maintaining,  or 
using  any  mill  or  mill-dam,  except  as  allowed  in  that  chapter,  &c.  ^  30. 

The  mode  of  proceeding  on  a  complaint  for  overflowing  land  by  the 
erection  of  a  mill-dam,  is  there  pointed  out  in  detail. 

For  erecting  a  dam  and  obstructing  a  water  course  belonging  to  an  an* 

cient  miH, 

For  that  the  plaintiffs  (husband  and  wife,)  were,  on  &c., 
and  unto  this  day,  are  seized  in  right  of  said  £,  in  their  de- 
mesne as  of  fee,  of  a  certain  close  of  about  four  acres  of 
^  land,  and  of  a  certain  water-mill  thereon  standing,  with  tbe 
appurtenances,  all  situate  in  said  S.  And  the  plaintiff's,  and 
all  whose  estate,  they,  in  right  of  said  E,  have  in  said  close 
and  mill,  from  time  whereof  the  memory  of  man  runneth 
not  to  the  contrary,  have  had,  until  obstructed  by  said  D, 
the  free  course  and  use  of  a  stream  of  water,  running  &lc.  ;' 
and  the  plaintiffs  still  ought  to  have  and  hold  the  ^ame,  free 
and  undisturbed  ;  whereof  the  said  D  was  well  knowing, 
and  contriving  to  deprive  the  plaintiff's  of  their  profits  of  their 
said  mill  and  close,  there,  on  &c.,  did  erect  a  dam  across 
said  stream,  in  the  aforesaid  close  of  said  D,  and  threw  a 
great  namber  of  stones  into  said  stream,  on  tbe  easteriy  side 
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of  said  mill,  and  the  same  continued  until  the day  of 

&c.,  and  thereby  raised  the  stream  twelve  inches  above  its 
usual  and  due  height,  and  caused  a  back  water,  hindering 
the  free  course  of  said  stream  from  the  said  mill,  to  the  great 
nuisance  thereof;  and  thereby  obstructed  and  prevented 
the  plaintiffs  in  the  use  of  their  said  mill,  and  deprived  them 
of  the  profits  thereof,  for  divers  days  and  times  between 
said  &c.,  all  which  are  &c.  W,  Pynchon'. 

Far  dwerting  a  watercourse  from  an  ancient  mill. 

For  that  the  plaintiffs,  on  &c.  last  past,  were,  and  ever 
since  have  been,  and  now  are,  seized  of  a  certain  water-mill, 
called  a  corn  or  grist-mill,  with  the  appurtenances,  situate  in 
M  aforesaid,  commonly  called  and  known  by  the  name  of 
Swan's  mill,  in  their  own  demesne,  as  of  fee  ;  and  that  the 
plaintiffs,  and  all  those  whose  estate  they  now  have  in  the 
said  mill,  with  the  appurtenances,  had,  and  from  the  time 
whereof  the  memory  of  man  runneth  not  to  the  contrary,, 
were  used  to  have,  and  now  ought  to  have,  a  certain  water- 
course, called  and  known  by  the  name  of  Spicket  river,, 
running  to  their  said  mill ;  and  being  so  seized,  the  said  D,^ 
not  being  ignorant  of  the  premises,  but  intending  to  injure 
the  plaintiffs  and  deprive  them  of  the  use  and  profit  of  their 
said  mill,  did  at  M  aforesaid,  on  &c«  aforesaid,  and  on  divers 

times  and  days  between  that  time  and  the day  of  &c.,. 

dig  up  and  remove  the  banks  of  said  watercourse,  and 
divert  a  great  part  of  the  water  thereof,  so  running  as  afore- 
said from  their  said  mill,  so  that  the  said  mill,  which  before 
was  able  and  was  used  to  grind  fifty  bushels  of  corn  in  every 
twenty-four  hours,  now,  and  durin<;  the  time  aforesaid,  by 
reason  of  the  diversion  aforesaid  of  the  said  water,  is,  and* 
was  able  to  grind  only  four  bushels  of  corn  in  every  four- 
and-twenty  hours  ;  by  reason  of  which,  the  plaintiffs,  for  all 
that  time,  have  lost  and  have  been  deprived  of  the  profits 
of  their  said  mill,  and  still  continue  deprived  thereof;  to 
the  damage  Slc.  T.  Parsons. 

For  overfiowing  plaintiffU  meadow. 

For  that  the  plaintiff,  on  &c.,  and  long  before,  and  ever 
since,  was  and  is  seized  of  his  demesne,  as  of  fee,  and  ac- 
tually possessed  of  a  certain  parcel  of  meadow  land,  con- 

taining  by  estimation acres  with  the  appurtenances,, 

situate  in  &c.  bounded  &c« ;  and  whereas  the  water  from 

48 
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the  said  brook,*  from  the  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,  in  its  natural  channel,  was  wont 
to  run ;  yet  the  said  D,  not  ignorant  of  the  premises,  but 
maliciously  intv  nding  id  deprive  the  plaintiff  of  the  use  and 

profit  ol  bis  said acres  of  meadow  land,  on  &c^  and 

continually  afterwards,  by  the  space  of  one  year  then  next 
following,  the  ancient  course  of  the  water  of  said  brook  at 
&LC.  aforesaid,  with  a  certain  sluice  in  the  easterly  side  of 
said  brook,  on  &c.  erected  by  him,  the  said  D,  did  obstruct ; 
by  reason  of  which  obstruction,  the  water  of  said  brook,  over- 
whelming the  banks  thereof  towards  the  said acres  of 

meadow  land,  wholly  overflowed  the  same,  and  thereby 

spoiled,  carried  away,  and  destroyed hundred  weight 

of  the  plaintiff's  hay,  on  the  said  meadow  land,  then  and 
there  lying,  and  being  of  the  value  of^ — ;  whereby  the 
plaintiff  lost  said  hay,  and  was  deprived  of  the  profit  of  said 

acres  of  land,  for  a  length  of  time,  to  wit,  from  &c. 

to  Slc;  all  which  &c.     1  Wils.  Rep.  174 

For  overfiowing  plaintiff  U  meadow  hy  erecting  a  dam. 

For  that  the  plaintiff,  ever  since  the 7  day  of  &.c.,  has 

been  lawfully  seized  and  possessed  of  a  tract  of  meadow- 
land,  in  &c.,  containing  &c.,  bounded  &c« ;  of  all  which, 
the  said  D  was  well  knowing ;  but  the  said  D,  minding  and 
contriving  to  injure  the  plaintiff,  and  deprive  him  of  the 
benefit  of  his  meadow  land,  hath  ever  since  the  said  — 
day  of  &c.,  maintained  and  kept  up,  and  continued  a  mill- 
dam  in  &c.  aforesaid,  across  a  brook,  there  commonly  called 
Stony  brook ;  and  by  means  thereof,  caused  the  water  of 
the  brook  aforesaid,  to  overflow  and  drown  the  plaintiff's 

m  eadow  land  aforesaid,  ever  since  the  said day  of  &c. ; 

whereby  the  plaintiff's  grass,  growing  in  his  meadow  afore- 
said, within  the  time  aforesaid,  and  of  the  value  of  $ — ^  has 
been  made  worse,  damnified  and  destroyed  ;  and  his 
meadow  land  aforesaid,  is  become  spongy,  rotten  and  im- 
passable ;  and  the  plaintiff  has  also,  during  the  time  afore- 
said, thereby  been  prevented  clearing  his  said  meadows. 

Trowbridge. 

The  same  and  tpeddl  damage. 

For  that  whereas  the  plaintiff,  on  £lc.,  at  &c.,  was  and 
ever  since  hath  been,  seized  in  fee  of  three  acres  of  meadow- 
land,  situate  4rc.,  lying  on  each  side  of  the  brook,  common- 

*  Mentioned  in  the  boundaries. 
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ly  caHed  Steepbrook,  and  bounded  &c.,  and  the  said  D, 
by  means  of  a  mill-dam,  by  bim  on  &c.  erected  on  his  own 
land  and  across  said  brook,  in  &c,  aforesaid,  and  by  him 

ever  since  the  said day  of  ^-c,  continued  there  across 

the  brook  aforesaid,  hath  obstructed  and  stopped  the  Natural 
course  of  the  water  of  the  brook  aforesaid,  and  thereby 
caused  it  to  overflow  and  drown   the  plaintiff's  meadow 

aforesaid,  ever  since  the  said day  of  &c. ;  whereby 

the  plaintiff's  grass  growing  on  the  same  meadow,  in  that 
time,  of  the  value  of  ^c,,  hath  been  greatly  damnified,  his 
meadow  aforesaid  made  spongy,  rotten  and  good  for  nothing, 
and  forty  lengths  of  the  plaintiff's  four- rail  fence,  of  the  value 
of  $ — f  on  the  said  meadow  at  the  time  aforesaid  standing, 
has  been  taken  up  and  carried  away. 

Far  injury  to  a  common  pasture^  hy  cutting  and  spoiling  the  grass^  SfC. ; 

surcharging. 

For  that  the  plaintiff,  on  &c,,  and  before  was,  and*  ever 
since  hath  been,  and  still  is,  lawfully  possessed  of,  and  in  a 
certain  messuage,  and  two  hundred  acres  of  land,  with  the 
appurtenances,  Ij'ing  and  being  in  &c. ;  and  by  reason  there- 
of, the  said  plaintiff,  during  all  that  time  aforesaid,  of  right 
had,  and  still  of  ricrht  ought  to  have,  common  of  pasture  in 
and  upon  a  certain  waste  or  common,  called  &c.,  in  &c. 
aforesaid,  for  all  his  commonable  sheep,  levant  and  couchant, 
upon  his  said  messuage  and  land,  with  the  appurtenances, 
every  year  and  at  all  times  of  the  year,  as  belonging  and 
appertaining  to  his  said  messuage  &c. ;  yet  the  said  D,  well 
knowing  the  premises,  but  intending  to  injure  the  plaintiff  in 
this  behalf,  and  to  deprive  him  of  the  benefit  and  advantage 
of  his  said  common  of  pasture,  belonging  to  the  said  tene- 
ments, with  the  appurtenances  as  aforesaid,  while  the  plain- 
tiff was  possessed  of  his  said  tenements  and  appurtenances 
as  aforesaid,  and  had  such  right  of  common  of  pasture  as 
aforesaid,  on  &c.,  and  on  divers  other  days  and  times,  be- 
tween that  day  and  the  day  of  suing  forth  of  the  original 
writ  of  the  plaintiff,  at  &c«,  wrongfully  and  injuriously  eat 
up,  depastured,  and  spoiled  the  grass  then  growing,  and  be- 
ing in  said  waste  or  common,  with  divers  sheep  and  lambs, 
to  wit,  two  hundred  sheep  and  two  hundred  lambs;  where- 
by the  plaintiff  could  not  for  a  long  time,  to  wit,  during  all 
the  time  last  aforesaid,  have,  use,  or  enjoy  his  said  common 
of  pasture,  in  and  upon  the  said  waste  or  common,  in  so 
ample  or  beneficial  a  manner,  as  he  ought  to  have  had  and 
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enjoyed  the  same;  but  daring  a]l  that  time,  was  deprived 
of  great  part  of  the  profit  and  benefit  thereof;  to  the  dam- 
age of  the  said  plaintiff,  &c. 

JFV>r  injury  to  common  pasture^  hy  digging  soil  4*0.,  and  fencing  ojfpart  ^, 

For  that  the  plaintiff,  on  &c.,  at  &c.9  was  seized  in  his 
demesne,  as  of  fee,  of  a  house  and  about  four  acres  of 
land,  situate  in  said  &c.,  and  of  perpetual  commonage  ap- 
pertaining thereto,  for  all  his  cattle  (levant  and  couchant  on 
said  land,)  in  and  upon  all  parts  of  a  tract  of  waste  or  com- 
mon land,  in  &c.  aforesaid,  containing  about  fifty  acres  of 
land,  called  &c. ;  and  being  in  actual  possession  of  the  same, 
the  said  D,  on  &c.,  entered  on  said  tract,  called  &c.,  dug  up 
the  soil,  and  erected  posts  thereon,  and  built  a  fence  four 
hundred  and  fifty  rods  in  length  thereon,  and  thereby  dam- 
aged the  soil,  on  which  said  posts  and  fence  were  placed^ 
and  fenced  off acres  of  said  tract,  wherein  the  plain- 
tiff had  his  commonage  and  right  ot  pasture  aforesaid; 
whereby  the  plaintiff  is  unjustly  deprived  of  his  right  of 
commonage  on  the  part  of  said  tract  of  land  so  fenced  off, 
is  straitened  in  the  enjoyment  of  his  right  aforesaid,  and 
deprived  of  all  benefit  of  commonage  for  his  cattle  within 
the  part  so  fenced  off.  B.  Pratt. 

For  injury  to  right  of  common  hy  driving  off  plaintiff  "*$  cattle. 

For  that  the  plaintiff,  on  &c.,  was  seized,  and  ever  since 
has  been,  and  yet  is,  seized  of  and  in  two  certain  closes  of 
pasture,  in  &c.,  containing  &c.  in  his  demesne  as  of  fee ; 
and  whereas  one  A  B,  during  the  time  aforesaid,  was,  and 
yet  is  seized  of  and  in  a  certain  close  of  pasture,  containing 
4rc.,  lying  between  and  adjoining  to  the  plaintiff's  said  two 
closes ;  which  three  closes  lie  together,  not  separated  nor 
divided  by  any  fences,  hedges,  or  ditches;  and  whereas 
the  grass,  growing  on  the  plaintiff's  two  closes  aforesaid,  on 
&c.,  and  ever  since,  was  worth  &c. ;  and  the  plaintiff  and 
all  those  whose  estate  he  hath,  ever  been  wont,  and  have 
had  good,  right  to  pasture  their  cattle  in  the  closes  aforesaid ; 
yet  the  said  D,  not  ignorant  of  the  premises,  but  maliciously 
and  fraudulently  intending  to  deprive  him  of  the  grass  afore- 
said, and  of  all  benefit  thereof,  did  on  4rc.,  and  on  divers 

days  and  times  between  that  dav  and  day  of  &c., 

drive  the  plaintiff's  cattle,  to  wit,  from  the  closes  aforesaid, 
where  the  plaintiff  had  put  them  to  pasture,  into  the  high- 
way in  &c.,  and  did,  during  all  the  time  aforesaid,  wholly 
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prevent  the  plaintiflPs  said  cattle  from  feeding  in  said  closes ; 
whereby  the  plaintiff,  during  the  whole  of  that  time,  hath 
wholly  lost  the  benefit  of  his  grass  aforesaid,  and  his 
cattle  have  been  greatly  impoverished;  and  he  has  lost 
much  time,  and  has  been  put  to  great  trouble  in  seeking 
after  his  said  cattle,  and  driving  them  often  to  his  clones 
aforesaid,  and  otherwise  greatly  damajged  &c« 

Fo^  obstnteting  a  private  way  by  digging  a  dUdi^  t^c. 

For  that  the  plaintiff,  at  &c.,  on  &c.,  and  continually 
afterwards,  unto  &c.,  was  seized  in  his  demesne,  as  of  fee, 
in  a  close  of  pasture,  called  &c.,  in  &lc.  ;  and  that  the  said 
A,  on  &c.,  and  continually  afterwards,  until  &c.,  had  and 
still  ought  to  have  for  himself  and  servants,  at  all  times  in 
the  year,  at  their  will,  as  well  a  footway  as  a  horseway 
through  and  beyond  Sfc.^  called  &c«,  from  &c.,  to  &c.,  and 
so  back  again,  to  drive  and  to  drive  back  the  cattle  of  the 
plaintiff,  and  to  carry  and  to  carry  back  with  carts  and  car- 
riages, as  to  said  close  belongs  and  appertains.  Now  the 
said  1),  contriving  and  intending  unjustly  to  disturb  the 
plaintiff,  and  to  hinder  and  deprive  him  of  his  way  aforesaid, 
on  &c.,  at  &c.,  a  certain  ditch  and  hedge  across  the  said 
way  of  him,  the  plaintiff,  in  the  close  aforesaid,  called  &C., 
dug,  made,  and  continued ;  and  also  the  said  way  did  so 
much  obstruct  and  stop,  that  the  plaintiff  was  totally  hin- 
dered and  deprived  of  his  way  aforesaid,  in  form  aforesaid, 
to  be  had  from  &c.  to  the day  of  &c. ;  to  the  dam- 
age &c. 

Note.  The  declaration  for  disturbing  a  private  way  ought  to  show  the 
two  ends  or  itrmini  of  the  way,  and  whether  it  be  a  footway,  horseway 
or  cartway ;  and  if  it  leads  to  a  close,  should  allege  the  plaintiff  ^s  title  to 
the  close.  Uncertainty  in  the  description  of  the  way  will  be  bad  aAer 
verdict.     See  Com,  Dig,  Action  on  the  Case^  for  disturhancey  (JS.  1.) 

A  person  injured  has  also  a  summary  remedy  by  entering  on  the 
wrongdoer^s  land  and  abating  the  nuisance.  Wales  y.  Stetson^  2  Mass. 
R.  143 ;  10  Mass.  R.  70.  But  this  must  be  done  in  a  peaceable  manner, 
doing  no  unnecessary  damage ;  and  it  seems  no  more  than  the  nuisance 
must  be  abated.  It  seems  too,  that  though  a  building,  &c.  which  is  erect- 
ing, will  be  a  nuisance  when  erected,  yet  it  cannot  be  abated  until  it  has 
actually  become  a  nuisance.  ^*  But,  in  this  case,  it  would  be  advisable 
to  give  notice  to  the  person  building  not  to  proceed,  and  that  if  he  do, 
and  the  ligho  be  obstructed,  the  building  will  be  pulled  down ;  otherwise 
if  the  building  be  suffered  to  proceed  till  completed,  without  objection,  it 
is  questionable,  whether  the  party  can  justify  the  pulling  of  it  down.  So, 
if  a  man  erect  part  of  his  building  on  my  land,  I  knowing  of  it  and  not 
objecting,  the  law  will  not  permit  me  aAerwards  to  pull  it  down,  I  having 
tacitly  consented.^^  Opinion  of  Ld.  Mansfield^  at  Nin  Prius^  see 
Com.  Dig.  Action  upon  the  Case^  for  a  nuieancei  (D.  4.) 
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Id  Gray  v.  Bartleti^  20  Pick.  193,  the  preceding  dootrioe  seenifl  to  be 

qualified  thus :  where  one  person  stands  by  and  sees  another  lay  out 
money  on  real  estate,  to  which  the  former  has  title,  and  does  not  give 
notice,  he  cannot  afterwards,  in  equity  and  good  conscience,  set  up  his 
claim.  But,  this  doctrine  will  not  protect  one,  who  invades  the  known- 
and  acknowledged  rights  of  another.  The  reason  seems  to  be,  that,  in 
the  former  case,  the  trespass  is  comniitted  unconsciously  and  without  any 
knowledge  of  the  other^s  right,  the  innocent  trespasser  shall  not  therefore 
be  liable  to  damages,  to  one,  who  by  not  giving  him  warning,  seems  tacitly 
to  waive  his  right.  But,  this  want  of  notice  shall  not  protect  one,  who 
with  knowledge  of  another^s  right  or  claim,  though  without  any  express 
warning,  assumes  the  responsibility  of  trespassing  on  his  right  or  privi- 
lege, because  he  acts  at  his  peril,  and  notice  is  superfluous  to  acquaint 
him  with  the  other^s  rights  or  pretensions. 

To  maintain  an  action  for  a  public  nuisance,  the  plaintiff  must  sustain 
some  peculiar  or  special  damage.  See  Doners  Abr,  ch.  74,  art,  9  ;  But' 
den  V.  Crocker^  10  Pick.  388. 

For  obstructing  a  private  way  by  locking  vp  a  gate. 

For  that  whereas  on  ^'c,  and  long  before,  and  ever  since, 
the  plaintiff  was,  and  yet  is  possessed  of  four  acres  of  mea- 
dow, situate  in  &c.,  bounded  &c.,  and  then  had  and  still 
ought  to  have,  a  drift  and  cartway  through  the  said  D's 
homestead,  and  two  other  closes,  thereunto  adjoining,  from 
the  highway  before  the  said  D's  dwellinghouse,  to  the  four 
acres  of  meadow  aforesaid,  for  himself,  cattle,  horses,  and 
carts,  to  pass  and  repass  therein  as  they  had  occasion ; 
yet  the  said  D  contriving  unjustly  to  vex  the  plaintiff,  and 
exclude  him  from  the  use  of  his  way  aforesaid,  on  &c., 
locked  up  the  gate  across  the  way  aforesaid,  and  has  ever 
since  kept  the  same  locked  to  this  day ;  and  so  stopped  up 
the  said  way  to  the  four  acres  of  meadow  aforesaid,  that 
the  plaintiff  could  not,  during  all  that  time  make  any  use  of 
it ;  to  the  damage  &c.  Read. 

For  erecting  a  building  across  a  private  v>ay. 

For  that  whereas  on  &c.,  and  long  before,  he,  the  said  A, 
[plaintiff,]  had,  and  continually  afterwards  hitherto  hath  been 
and  now  is,  seized  in  part  of  a  house  and  land,  situate  &c, 
in  his  demesne,  as  of  fee,  and  the  said  A,  and  all  those  whose 
estate  he  now  hath,  during  all  that  time,  and  in  said  part 
of  said  house  and  land  with  the  appurtenances  thereof,  time 
out  of  mind  have  had,  and  were  used  and  accustomed  to 
have,  a  certain  way,  as  well  a  foot  as  a  horse  and  cartway, 
of  twenty  feet  wide  for  his  carts  and  carriages,  from  the 
street  called  &c.,  in  &c.,  to  and  by  his,  said  A's,  part  of  said 
house  and  land,  and  so  back  again  by  and  from  said  part  of 
said  house  and  land,  to  said  street,  Called  &c«,  every  year. 
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and  at  all  times  in  the  year,  through  the  way  described  in 
manner  as  above,  to  and  from  his  said  part  of  said  house 
and  land ;  nevertheless  the  said  D,  well  knowing  the  prem- 
ises, but  contriving  and  intending  to  hinder,  and  as  much  as 
in  him  lay,  to  deprive  the  said  A  of  the  use  of  his  said  way, 
a  certain  building  nearly  twenty  feet  square,  upon  and  across 
the  said  way  of  the  said  A,  on  &c.,  erected,  and  hath  ever 
since  continued  the  same,  and  thereby  the  said  way  did 
and  doth  obstruct  and  stop,  so  that  the  said  A  hath  been 
totally  hindered  and  deprived  of  his  way  aforesaid,  from 
&c.  to  &c. 

For  obstructing  a  private  way  by  erecting  a  fence^  ^e. 

For  that  the  plaintiff  on  &c.,  and  long  before  had,  and 
continually  afterwards  hitherto  hath  been,  and  now  is  seized^ 
of  a  certain  piece  of  marsh  land,  situate  &c.  in  his  demesne 
as  of  fee,  and  the  plaintiff  all  that  time  had,  and  now  hath, 
and  ought  to  have,  a  certain  way  for  passing  and  repassing 
with  his  teams,  carts,  &c.,  and  otherwise  from  th^common 
highway,  in  ^c.  aforesaid,  through  and  over  the  land,  which 
is  now  the  said  D's,  lying  betiveen  the  plaintiff's  said  marsh 
and  the  highway  aforesaid ;  of  all  which  the  said  D  was  well 
knowing ;  but  contriving  to  hinder  and  deprive  the  plaintiff 
of  the  use  and  benefit  of  his  way  aforesaid,  he,  the  said  D, 
on  &c.,  at  said  &c.,  did  stop  the  plaintiff's  team,  going 
from  the  highway  aforesaid,  through  the  said  way  as  an  ap« 
purtenant  of  said  marsh  land,  and  the  said  D,  on  &c.,  set 
up  rail  fences  in  sundry  places  across  said  way  leading  to 
the  plaintiff's  marsh  aforesaid,  in  such  manner  that  the 
plaintiff  could  never  since  pass,  or  use  his  way  aforesaid, 
from  said  highway  to  his  marsh  aforesaid,  with  his  teams 
or  carriages,  or  otherwise ;  by  means  of  all  which,  the  plain* 
tiff  hath  thereby  lost  the  use  and  improvement  of  his  marsh 
aforesaid.    Belcher  v.  Capen.  Swift. 

For  obstructing  plaintiff  ^s  drain. 

And  for  that  whereas  the  said  plaintiffs,  at  said  S,  on  the 

said day  of  &c.,  and  long  before,  were  and  ever  since 

have  been,  and  still  are,  lawfully  possessed  of  and  in  the 
messuage  aforesaid,  and  by  reason  of  their  possession  there- 
of, for  all  the  time  aforesaid,  of  right  had,  and  still  of  right 
ought  to  have,  a  certain  drain  or  sewer,  to  drain  off  filth  and 
water,  leading  from  the  cellar  of  his  said  messuage^  through 
and  across  a  certain  highway^  to  wit^  a  highway  there  caUed 
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Essex  Street^  into,  across,  through  and  over  said  land,  late  of 
W  W aforesaid;  yet  the  s«nid  E,  contriving  to  injure  and 
deprive  the  plaintiffs  of  their  drain,  or  sewer^  last  mention* 
ed,  thereafterwards,  on  the  same  day,  obstructed,  cboaked, 
and  wholly  stopped  up  the  same  drain  or  sewer,  in  part 
thereof  in  the  said  land,  late  of  said  W  W ;  and  still  keeps 
and  continues  the  same  stopped  up  and  obstructed  ;  where- 
by  the  plaintiffs  have  wholly  lost  the  benefit  and  use  of  said 
drain  or  sewer,  and  have  been  grievously  damnified. 

2d  Count;    And  for  that  whereas  the  said  plaintiffs,  at 

said  S  on  the  said day  of  &c,,  and  long  before,  were, 

and  ever  since  have  been,  and  still  are,  lawfully  possessed  of, 
and  in  the  messuage  aforesaid,  and  by  reason  thereof,  for  all 
the  time  aforesaid,  of  right  had,  and  still  of  right  ought  to  have, 
a  certain  other  drain  or  sewer,  to  drain  off  water  and  filth 
leading  from  the  cellar  of  said  messuage,  through  a  certain 
highway,  there,  to  wit,  a  highway  called  Essex  Street,  over 
and  across  the  said  land,  late  of  said  W  W,  unto  a  certain 
other  dn»in,  situate  and  being  in  the  said  last  mentioned 
land ;  yet  the  said  E  thereafterwards  on  the  same  day,  con- 
triving  to  injure  the  plaintiffs,  and  deprive  them  of  their  said 
last  mentioned  drain  or  sewer,  dug  into,  choaked,  and  wholly 
stopped  up  the  same  drain  or  sewer,  in  a  certain  part  there- 
of^ in  the  said  land,  late  of  said  W  W.,  and  still  keeps  the 
same  obstructed  and  stopped  up,  whereby  the  plaintiffs 
have  wholly  lost  the  use  and  benefit  of  said  drain,  and  have 
been  otherwise  grievously  damnified. 

3(i  Count.  And  for  that  whereas  the  said  plaintiffs,  then 
and  there,  and  long  before,  were,  and  ever  since  have  been, 
and  now  are,  lawfully  possessed  of,  in  the  messuage  afore- 
said ;  and,  by  reason  thereof,  of  right  had  and  still  of  right 
ought  to  have,  a  certain  other  drain  or  sewer,  to  drain  off 
filth  and  water,  leading  from  the  cellar  of  said  messuage, 
over,  across,  and  along  tGe  said  land,  late  of  said  W  W,  to 
a  part  of  the  harbor  of  said  S,  to  wit,  to  the  South  river 
there  so  called ;  yet  the  said  E,  contriving  to  injure  the  plain- 
tiffs, and  to  deprive  them  of  the  said  last  mentioned  drain  or 
sewer,  thereafterwards  on  the  same  day,  wholly,  choaked  up, 
obstructed,  and  stopped  the  same  drain  or  sewer,  in  a  cer* 
tain  part  thereof  in  the  said  land,  late  of  said  W  W,  and 
still  keeps  the  same  obstructed,  choaked,  and  stopped  up ; 
whereby  the  plaintiffs  have  wholly  lost  the  use  and  benefit 
of  the  same  drain  or  sewer,  and  have  been  otherwise  great- 
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ly  damnified.  Curran  et  ah  v.  West^  S,  J.  C.  Essex,  JV(w. 
T.  1804. 

For  stopping  a  drain. 

For  that  the  plaintiff  is,  and  for  several  years  last  past^ 
has  bean  seized  in  his  demesne,  as  of  fee,  and  possessed 
of  an  ancient  messuage,  in  &c.  aforesaid,  and  that  there  is, 
and  Irom  time  immemorial  has  been,  a  certain  drain  and 
passage-way,  for  draining  off  the  water  from  the  cellar  of 
the  bouse  of  the  aforesaid  messuage,  and  pertaining  thereto, 
which  before,  and  until  the  house  where  said  D  now  dwells, 
in  said  &c.,  was  built  on  part  of  said  drain,  and  the  cellar 
thereof  dug  down  to  said  drain,  run  from  the  cellar  belong- 
ing to  the  said  messuage  of  the  plaintiff  through  the  street 
or  highway ;  thence  into  and  through  the  ground  whereon 
the  said  house  of  the  said  D  now  stands ;  thence  through 
the  land  of  the  said  D,  until  it  vented  and  discharged  itself 
into  a  ditch  below,  for  the  space  of  about  fifty  feet ;  and 
after  the  building  of  the  said  house  of  the  said  D,  viz.  on 
&c.,  upon  part  of  the  said  drain  as  aforesaid,  it  continued 
so  to  run  as  aforesaid,  until  &c.,  and  still  ought  so  to  run, 
to  draw  off  the  plaintiff's  water  as  aforesaid,  from  his  cellar 
aforesaid,  as  a  free  and  open  watercourse  and  drain  for 
that  purpose,  and  to  the  plaintiff  of  right  belonging,  as  ten- 
ant and  owner  of  said  messuage ;  of  all  which  the  said  D 

was  well  knowing;  yet  the  said  D, on  the  said day  of 

&c.,  maliciously  contriving  to  injure  the  plaintiff,  and  to  de- 
prive him  of  his  right  aforesaid,  and  the  benefit  of  his  said 
drain,  dug  into  the  same,  choaked  and  utterly  stopped  said 
drain  and  watercourse  of  the  plaintiff,  and  so  continued  to 
keep  the  same  stopped  and  choaked,  from  that  time  to  this, 
and  thereby  flowed  and  filled  with  water  the  plaintiff's  eel* 
lar  aforesaid,  during  the  time  aforesaid;  and  by  means  there- 
of rendered  the  plaintiff's  cellar  aforesaid  useless,  and  rot- 
ted and  destroyed  his  provisions  therein,  and  by  the  under- 
washing  of  the  water,  there  raised  as  aforesaid,  undermined 
and  washed  out  the  earth  and  foundations  of  the  plaintiff*s 
chimneys  in  said  messuage,  and  ruined  and  destroyed  them; 
all  which  is  to  the  damage,  &c.     Clark  v.  WesL 

For  building  a  house  so  near  plaintiffs  land,  that  the  droppings  from 

the  roof  overflowed  it. 

First  Count.  For  that4)ne  A  B,  late  of,  &lc.  deceas- 
ed, on  the day  o^  &c.  at,  &c,  erected  and  built  a 
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dwellinghouse  so  near  the  land  of  the  plaintiff,  that  the  roof 
and  eaves  of  said  house  overhang  the  plaintiff's  land,  which 
house  has  since  descended  and  come  to  the  said  D  and  E 
[defendants,]  as  children  and  heirs  of  said  A  B,  the  father, 
mz.  on  &c.,  at  said  M,  and  the  said  D  and  £  have  ever 
since  constantly  possessed  and  occupied  said  house ;  and 
the  rains  and  droppings,  falling  thiretrom,  wash  and  over- 
flow the  plaintifTs  land  aforesaid,  and  greatly  injure  the 
same  ;  whereby  he  has  wholly  lost  the  profits  and  use  of  bis 
said  land  for  a  long  time ;  &c. 

Second  Count.    And  for  that  the  said  D  and  E  have, 

from  the day  of  &c.,  until  the  day  of  the  purchase  of 

this  writ,  in  said  M,  possessed  and  occupied  and  continued, 
a  certain  other  dwellinghouse,  built  so  near  other  land  of  the 
plaintiff,  that  the  roof  and  eaves  thereof  overhang  this  last 
mentioned  land,  and  the  rains  and  droppings,  falling  there* 
from,  wash  and  overflow  the  plaintiff's  land  last  mentioned, 
and  greatly  injure  the  same,  whereby  he  has  wholly  lost  the 
profits  and  use  of  his  said  land,  during  all  that  time ;  all 
which  is  to  the  damage  &c.  S.  Sewall. 

See  5  Co.  101 ;  2  Leo.  98.  This  action  may  be  maintained  against 
him  who  first  erects  the  nuisance,  and  against  every  subsequent  occupier 
who  continues  it.    Dyer,  320,  a ;  Salk.  460 ;  2  Cro.  373, 

For  stopping  a  footway  appurtenant  to  a  messuage. 

For  that  whereas  the  said  P,  on  &c.,  and  continually 
afterwards,  to  &c.,  then  next  ensuing,  was  possessed  of,  and 
dwelling  in  a  certain  ancient  messuage,  situated  and  lying 
in  &c.,  and  for  that  time  had,  and  of  right  ought  to  have, 
a  certain  footway,  leading  from  &c.  aforesaid,  in,  through, 
and  over  a  certain  close,  called  C,  with  &c.  aforesaid,  to 
the  town  of  A,  for  himself,  and  his  servants,  to  pass  and  re« 
pass  at  all  times  at  his  pleasure,  as  to  the  messuage  apper« 
caining  and  belonging ;  yet  the  said  D  and  £,  contriving  and 
intending  unjustly  to  disturb  him,  the  said  P,  and  to  impede 

and  deprive  him  of  the  said  way,  on  the  said day  of 

&c.,  at  &c.,  aforesaid,  a  certain  ditch  and  trench,  across  the 
said  way,  dug  and  made,  and  the  same  way  there  with 
certain  hedges  and  fences,  thrown  across  the  way,  afore- 
said, obstructed  and  shut  up,  whereby  the  said  P,  of  the 
way  aforesaid,  in  manner  aforesaid  held,  from  the  said 
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day  of  &c.,  to  said day  of  &c.,  wholly  was  imped* 

ed  and  deprived  &c.    2  VtnL  185. 

NoTB.  On  demurrer,  &c.,  it  was  objected,  that  the  declaration,  alleg- 
ing no  seizin,  but  only  pidssession  in  the  plaintiff,  was  insufficient ;  but 
the  court  were  of  opinion,  that  possession  was  sufficient  to  maintain  the 
action.    2  Vent  186.    (MSS.) 

Against  occupant  for  not  repairing  a  way. 

For  that  the  plaintiff,  on  &c.,  and  long  before,  was,  and 
from  thence  hitherto  hath  been,  and  still  is  possessed  of  a 
certain  messuage,  situated  in  &c.,  and  by  reason  of  his  ' 
possession  thereof,  was,  and  still  is,  entided  to  a  certain  way, 
from  the  said  messuage  unto,  into,  through,  and  over  a  cer- 
tain close  of  the  said  T,  called  &c.,  in  &,c.,  unto  and  into 
the  common  highway,  leading  to  &c.,  and  so  back  again 
from  the  said  common  highway,  unto,  into,  through  and  over 
the  said  close,  called,  &c.,  unto  the  said  messuage,  to  go, 
pass  and  repass,  as  well  on  foot,  as  with  cattle,  carts,  horses, 
and  oxen  ;  and  whereas  the  said  T  now  is,  and  during  all  the 
time  aforesaid,  hath  been,  lawfully  possessed  of  and  in  the 
said  close,  called  &c.,  and  of  and  in  divers,  to  wit,  two  other 
ck)ses  of  land,  in  &c.  aforesaid,  with  the  appurtenances  con- 
tiguous, and  next  adjoining  the  said  close,  called  ^c,  to  wit, 
&c«;  and,  by  reason  of  his  possession  of  the  said  close^ 
called  &c.,  and  the  said  two  other  closes  of  land,  with  the 
appurtenances  contiguous  and  next  adjoining  thereto,  during 
all  the  time  aforesaid,  of  right  ought  to  have  maintained  and 
repaired,  and  still  of  right  ought  to  maintain  and  repair,  at 
his  own  proper  costs  and  charges,  when  and  so  often  as  the 
same  hath  been,  and  is  necessary,  the  said  way  leading  &c« ; 
yet  the  said  T  hath  wrongfully  and  injuriously  permitted  the 
said  way,  during  all  the  time  aforesaid,  to  be  ruinous  and 
out  of  repair,  and  still  wronglully  permits  the  same  way  to 
be  ruinous  and  out  of  repair;  whereby  the  plaintiff  hath 
been,  during  the  whole  time  aforesaid,  and  still  is  totally 
debarred  the  use  of  said  way  &c.    3  T.  R.  766.*' 

For  erecting  a  bridge  near  a  ferry. 

Summon  the  proprietors  of  Haverhill  Bridge,  to  answer 

*  This  declaration  waa  objected  to  on  demarrer,  because  it  did  not  show  bj 
what  right  or  obligation,  the  dellbndant  was  bound  to  repair  the  road ;  as  he  is  not 
bound,  merelj  as  occupier.  But  the  court  were  of  opinion,  that  it  was  sufficient 
to  charge  the  defendant,  by  reason  of  his  possession  ;  for  the  plaintiff  cannot  know 
what  the  title  of  the  defendant  is.  But  it  would  have  been  different  in  a  plea, 
where  the  defendant  prescribes  in  right  of  his  own  estate ;  for  he  knows  his  own 
esUta  and  must  set  it  forth.    Bider  v.  Smithy  3  Term  Rep.  766.    (MS8.) 
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lo  C,  in  a  plea  of  trespass  on  the  case ;  for  that  the  said  C» 
on  Slc,  and  long  before,  was,  and  ever  since  has  been,  and 
now  is,  seized  in  his  own  demesne,  as  of  fee  and  right,  in  a 
certain  ferry  over  Merrimack  river,  in  said  county,  known 
by  the  name  of  C's  ferry,  for  the  transportation  in  boats  of 
persons,  carriages,  and  beasts,  from  B  to  H,  and  from  H 
aforesaid  to  B  aforesaid,  with  a  right  to  receive  toll  for  the 
said  transportation  ;  yet  the  said  proprietors,  not  ignorant  of 
the  premises,  but  intending  to  injure  the  s»id  C,  in  the  en- 
.  joyment  of  his  said  franchise,  and  deprive  him  of  the  toll 
and  profits  arising  therefrom,  on  &c.,  erected  a  bridge  over 
the  said  river,  near  to,  and  within  forty  rods  of  the  said  C's 
ferry  aforesaid,  extending  from  the  banks  of  the  said  river,  in 
B  aforesaid,  and  over  said  river,  to  the  banks  thereof  in  H 
aforesaid,  for  the  passage  of  any  persons,  their  carriages  and 
beasts,  from  B  aforesaid  to  said  H,  and  from  H  aforesaid  to 
said  B,  for  a  toll  to  be  paid  to  the  said  proprietors  for  such 
passage  ;  and  such  bridge  have  kept  from  that  time  to  the 
present  time,  and  during  the  same  time,  have  permitted  sun* 
dry  persons  with  their  carriages  and  beasts,  to  pass  the  same 
bridge,  and  have  received  divers  sums  of  money  as  toll  there- 
for, to  the  great  prejudice  and  detriment  of  the  said  ferry  of 
the  said  C ;  and  the  said  C  hath  thereby  wholly  lost,  during 
the  time  aforesaid^  all  toll  and  profits,  arising  from  his  said 
ferry  ;  to  his  damage  $1000  &c.  Chadmck  v.  Prop,  of 
Haverhill  Bridge.  T.  Parsons. 


For  carrying  pastengers  far  toll  near  a  ferry. 

Summon  D  &c.  to  answer  unto  the  inhabitants  of  Ames- 
bury,  in  a  plea  of  trespass  on  the  case ;  for  that  the  said  in- 
habitants, at  said  Amesbury,  for  a  long  time  past  have  been 
and  now  are,  seized  in  their  demesne,  as  of  fee,  of  a  cer- 
tain passage  and  right  to  carry  and  convey  the  citizens  of 
this  commonwealth,  and  their  horses,  and  all  their  necessa- 
ries whatsoever,  over  a  certain  water,  called  Amesbury  ferry, 
in  their  own  ferry-boat,  taking  of  every  person  for  his  pas- 
sage, and  for  every  horse  and  other  necessaries,  such  sum 
from  each,  as  from  dme  to  time  is  established  and  assessed  as 
the  rate  of  ferriage  over  said  water,  by  [our  Justices  of  our 
court  of  General  Sessions  of  the  peace  within  and  for  our 
said  county ;)  nevertheless,  the  said  D,  endeavoring  the  said 
•inhabitants  many  ways  to  vex  and  deprive  of  said  passage, 
very  many  persons  over  the  water  aforesaid,  particularly  at 
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said  Amesbury,  on  &c.,  one  P  and  his  horse,  one  S  and  his 
horse  and  one  Q  and  his  horse,  did  convey  and  carry  over, 
receiving  of  each  so  carried,  for  their  passage  aforesaid,  two 
pence ;  by  occasion  whereof  the  said  inhabitants  are  many 
ways  damnified  and  vexed.  J.  Low£ll. 


3.  Slander. 

An  action  on  the  case  also  lies,  to  recover  damages  for  words  mali- 
ciously spoken  or  written,  from  whence  an  injury  accrues  to  a  man's 
character  or  property. 

Slander  therefore  is  divided  into  Slander  of  a  man's  reputation  and 
Slander  of  his  title  to  his  real  estate. 

Slander  is  either,  ],  by  words  spoken,  or  2,  by  writing,  or  pictures,  or 
representations  tending  to  hold  the  party  injured,  up  td  cootempt  and 
ridicule.  This  second  species  of  defamation,  is  most  commonly  termed 
Libel. 

1.  Slander  of  ik&  person  y  hy  opprobrious  words ^  ^e. 

For  some  kinds  of  slanderous  or  malicious  words,  no  action  can  be 
maintained,  unless  some  special  damage,  naturally  arising  from  them, 
is  stated  in  the  declaration,  and  proved  at  the  trfal ;  but  when  such 
special  damage  is  so  stated  and  proved,  an  action  may  be  maintained  for 
any  false  and  malicious  words  whatever. 

Some  words  are  held  to  be  actionable,  without  any  allegation  or 
proof  of  a  special  damage  ;  not  that  some  words  are  actionable,  though 
they  do  no  injury,  but  because  they  contain  charges  against  a  person's 
character,  which  the  law  will  intend,  cannot  be  made  without  injury. 

Words  actionable  tnthotU  allegation  of  special  damage. 

1.  Words  that  charge  a  man  with  a  crime,  and  which,  if  true,  might 
subject  him  to  a  prosecution  for  it,  are  actionable  of  themselves ;  as  to 
call  a  man  a  murderer,  thief,  traitor ;  to  say  he  is  perjured ;  has  com- 
mitted forgery  ;  keeps  a  bawdy  house  ;  is  a  burglar,  (kc.  So  to  charge 
a  man  with  having  committed  a  crime  in  another  state,  or  one,  the  pros- 
ecution of  which  is  barred  by  the  statute  of  limitations,  is  actionable. 
14  Johns.  R.  234.^ 

2.  To  say  of  a  man,  that  he  has  any  disorder  that  tends  to  exclude 
him  from  society ;  as,  to  say  of  a  man,  that  he  has  the  pox,  leprosy, 
{qucere^  itch,)  &c.,  but  the  words  must  charge  the  person  with  having 
it  at  the  time,  and  not  with  having  had  it,  which  would  not  be  action- 
able without  special  damage.     2  Cro.  430 ;  1  Sid.  50. 

3.  Words  that  tend  directly  to  injure  or  disgrace  a  man  in  his  office, 
or  in  the  calling,  profession,  or  occupation,  by  which  he  earns  his  living  ; 
as  to  call  a  trader,  bankrupt,  cheat ;  to  say  of  a  judge,  that  he  is  cor- 
rupt;  to  call  a  physician  a  quack,  dsc.  1  Vent.  21,  117;  Godb.  441 ; 
1  Lev.  297 ;  1  Sid.  327 ;  3  Wils.  59 ;  Str.  762 ;  and  it  is  sufficient, 
whether  the  charge  is  geueral,  or  a  particular  instance,  constituting  an 
offence,  is  statedL    Thus,  to  say  A  murdered  B,  is  actionable,  as  well 
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as  to  say  that  A  is  a  murderer,  dec.  And  it  is  of  no  consequence  in 
what  language,  or  in  what  manner  the  words  are  uttered,  whether  in* 
terrogatively  ;  by  way  of  supposition  or  conjecture ;  as  an  epithet ;  by 
report ;  or  as  an  exclamation  to  the  person  himself,  or  of  him  to  a  third 
person  ;  so  as  they  give  the  hearers  to  understand,  that  the  party  slan- 
dered, is  guiltv  of  the  crime,  or  other  matter,  &c.  alleged.  Sal.  697  ; 
12  Co.  134  r  2  Cro.  407 ;  1  Vent.  60 ;  Cro.  Car.  318 ;  1  Lev.  90, 
277. 

See  the  strong  case  of  Pond  v.  Hartwell^  17  Pick.  R.  269,  where 
the  general  doctrine  is  held,  that  under  the  general  count  in  slander,  the 
defendant  having  charged  the  plaintiff  with  the  crime  of  theft,  ^^  any 
words,  though  in  their  natural  and  ordinary  sense,  doubtful^  or  uncer" 
tain,  or  even  innocent^  but  which  in  the  ordinary  mode  of  declaring,  by 
the  aid  of  averments,  colloquia^  and  inuendoes,  could  be  shown,  under 
the  particular  circumstances,  to  be  equivocal  or  ironical,  and  to  be  in- 
tended by  the  speaker,  and  understood  by  the  hearer,  under  whatever 
artful  guise  it  may  be  concealed,  to  impute  to  the  person  the  charge  of 
crime,  must  be  deemed  slanderous,  and  competent,  with  the  aid  of  ex- 
traneous facts,  which  go  to  show  that  they  were  used  in  such  sense,  to 
support  such  general  count.  Quaere,  if  this  be  not  going  too  far,  and  put- 
ting an  innocent  party  in  jeopardy,  of  suBTering  from  the  ignorance, 
mistake,  or  misapprehension  of  witnesses.  If  words  not  actionable  per 
«e,  of  which  the  court  ought  to  be  the  judges,  are  to  be  construed  ac- 
cording to  the  apprehension,  to  be  entertained  of  them  by  witnesses, 
then  those  witnesses  in  fact  become  the  judges. 

To  charge  a  settled  minister  with  being  a  drunkard,  is  held  action- 
able without  stating  any  special  damage.     13  Mass.  R.  248. 

To  charge  one  with  adultery  is  clearly  actionable.     See  1  Pick.  1. 

To  call  a  woman  a  prostitute,  in  New  York,  is  said  not  to  be  action- 
able without  special  damage,  as  it  is  not  in  England,  except  in  London, 
where  it  is  actionable,  because  there  is  a  custom  to  cart  such  women. 
But  in  Massachusetts  the  law  is  otherwise.  For  there,  no  doubt  an  ac- 
tion might  be  maintained,  without  special  damage,  not  merely  because 
the  offence  is  punishable  by  statute,  but  because,  if  the  reason  why 
words  are  actionable  without  alleging  special  damage,  is,  because  the 
law  will  intend  that  such  words  cannot  be  spoken  against  a  man^s  char- 
acter without  injury,  then  certainly,  the  law  must  be  far  in  the  rear  of 
common  sense,  if  it  can  suppose  U)at  words  charging  a  woman  with  un- 
chastity,  can  be  spoken  of  her  without  great  injury  to  her  character. 
It  may  suit  a  barbarous  age,  or  a  country  where  vice  and  debauchery 
are  so  common,  that  the  imputation  of  them  brings  no  disgrace  even 
upon  women,  to  determine  that  such  words  are  not  actbnabte ;  but  to 
be  governed  by  such  precedents  in  a  more  advanced  stage  of  civiliza- 
tion, or  in  a  country  where  the  imputation  of  such  criminality  brings 
irretrievable  ruin  upon  the  female  character,  must  be  the  highest  ab- 
surdity. 

What  is  a  sujjlcient  excuse  or  justification. 

As  malice  is  the  gist  of  the  action,  any  matter,  which  will  show  that 
the  words  were  not  spoken  maliciously  will  be  an  excuse.  5  Esp.  C. 
109 ;  3  Esp.  C.  32 ;  4  Esp.  C.  191.  As,  if  the  words  were  spoken 
as  counsel  in  a  cause,  or  in  the  course  of  legal  proceedings ;  or  in  an 
application  to  a  proper  tribunal ;  or  if  read  from  a  book ;  and  though 
slanderous,  if  there  was  do  intention  to  slander.     1  D.  &  £.  Ill ;  2 
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Esp.  C.  239 ;  1  SauDd.  120.  An  action  of  slander  cannot  be  main- 
tained for  words  spoken  jocosely,  and  understood  so  by  the  hearers ;  for 
in  fact  there  can  be  neither  malice  nor  injury  from  words  so  spoken. 
Neither  will  an  action  lie  for  words,  spoken  or  written  by  way  of  coun- 
sel, or  from  concern,  to  the  party  himself,  or  to  others  privately  and  in 
confidence,  there  being  no  malice.  But  if  the  words  were  spoken  mali- 
ciously, though  under  a  pretence  of  either,  doubtless  the  action  might  be 
maintained.  2  N.  R.  335 ;  4  Bur«  2425 ;  2  BrownU  151 ;  1  T.  R.  110. 
If  the  words,  though  actionable  alone,  have  other  words  connected  with 
them,  so  as  to  restrain  the  signification  to  an  act  not  criminal,  &c. ;  or  to 
show  that  no  crime,  &c.  has  been  committed,  no  action  can  be  maintain- 
ed.    Peakc,  4  ;  1  Starkie,  67. 

If  the  words  are  so  uncertain,  that  no  particular  individual  is  desig- 
nated, no  action  can  be  maintained ;  as,  if  A,  says  to  three  witnesses 
in  a  cause,  ^*  one  of  you  is  perjured,*'  no  averment  can  -make  it  certain 
who  was  intended  ;  and  therefore  no  action  can  be  maintained,  unless 
some  other  words  were  used  giving  the  hearers  to  understand  which  of 
them  was  intended.     See  1  Rol.  81, 1.  40. 

See  further  for  the  general  principles  on  which  this  action  may  he 
maintained,  3  Wils.  177 ;  2  Pick.  320. 


What  words  are  not  actionable  without  special  damage. 

Words  merely  of  reproach,  or  heat,  containing  no  distinct  charge  of 
a  crime,  &c.  are  not  actionable  without  special  damage.  See  1  Johns. 
Cas.  129.  So  also  words  charging  a  person  with  ill  dispositions  or  pro* 
pensities  without  charging  any  act  done.  4  Esp.  C.  218.  So,  a  mere 
expression  of  one's  opinion,  or  suspicion  ;  or  if  the  words  are  explained 
away  at  the  time  by  other  words.  1  Camp.  48 ;  1  Johns.  Cas.  279. 
It  has  been  laid  down,  that  to  call  one  a  bastard,  who  holds  land  by 
descent,  or  is  an  heir  apparent  to  an  estate,  is  a  sufficient  cause  of 
action,  as  tending  to  his  disherison.  It  has  been  said  too  that  for  such 
words  an  action  may  be  maintained  without  any  allegation  of  special 
damage,  and  even  if  the  plaintiff  holds  no  land.  But  it  has  also  been 
held,  that  no  action  for  such  words,  can  be  maintained  without  an  aver- 
ment of  special  damage.  There  is,  however,  one  good  reason  why 
such  words  should  be  held  actionable,  apart  from  their  opprobrious  na- 
ture. Suppose  A  circulates  the  report  that  B  is  illegitimate,  and  some 
twenty  or  thirty  years  a(\erwards,  when  perhaps  B's  legitimacy  cannot 
be  proved,  an  estate  falls  to  him  which  he  can  claim  by  descent  only ; 
an  adverse  claimant  may  make  use  of  evidence  of  the  slanderous  report, 
to  show  that  B  was  generally  reputed  to  be  illegitin^tc,  which,  if  the 
jury  believed  it,  would  defeat  B's  title.  For  this  reason,  if  there  were 
no  other,  a  person  so  slandered,  ought  to  have  this  action  without  any 
allegation  of  special  damage,  and  whether  he  is  an  heir  apparent,  or 
holds  any  lands  by  descent,  or  not ;  for  otherwise,  if  he  waits  for  a  spe- 
cial damage,  it  will  be  then  too  late  to  recover,  both  from  the  difficulty 
of  proof,  and  on  account  of  the  statute  of  limitations. 

Words,  which  of  themselves  would  seem  not  to  be  actionable,  with- 
out special  damage,  may  become  so,  by  being  connected  with  a  man's 
calling,  or  by  referring  to  some  particular  transaction.  It  is  the  office 
of  the  colloquium,  to  connect  the  words  uttered,  with  the  ciicumstan* 
ces  or  matters,  in  allusion  to  which  they  were  used,  in  such  a  manner, 
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as  that  they  may  appear  to  the  court,  to  have  the  meaning,  in  which 
they  were  understood  by  the  ^hearers,  when  uttered.  See  Blois  v.  To- 
hey,  2  Pick.  320;  Cowp.  R.  672. 


What  18  such  a  special  damage  as  ttnU  support  an  action  for  Slander, 

The  loss  of  marriage  with  a  particular  person.  This  is  a  special  dam- 
age sufficient  to  maintain  this  action,  either  for  a  man  or  for  a  woman. 
But  the  particular  person  must  be  named  in  the  declaration.  2  Cro.  499, 
323.  The  loss  of  the  custom  of  particular  individuals  ;  these  too  must 
be  named  in  the  declaration.     Salk.  693  ;  2  Saun.  307. 

Exclusion  from  society ;  alleged  specially  with  the  names  of  the  indi* 
viduals  who  refuse  to  associate  as  usual. 

The  loss  of  a  place,  whether  in  possession  or  expectation,  if  attribu- 
table to  the  slander  only.     1  Lev.  248 ;  8  D.  &  E.  130. 

The  loss  of  employment,  with  the  names  of  the  persons  who  employed 
or  would  have  employed,  if  the  slanderous  words  had  not  been  spoken. 
2  Esp.  R.  237  ;  3  Bos.  &  Pul.  587. 

Aay  other  damage  naturally  resulting  from  the  slander,  and  attributa- 
ble to  that  alone,  but  alleged  particularly,  that  is,  with  the  names  of  indi- 
viduals and  a  time  and  place.     Doug.  375 ;  2  Esp.  R.  234. 

As,  the  loss  of  credit,  i.  e.  that  a  particular  person  in  consequence  of 
the  slander  would  not  trust  him,  &c. 

Whether  the  loss  of  the  fellowship  of  neighbors,  without  naming  in- 
dividuals, is  a  sufficient  allegation  of  special  damage,  does  not  seem 
clear.  Where  a  man^s  reputation  suffers  from  slander,  one  of  the  great- 
est evils  that  results  from  it  is  the  exclusion  from  respectable  society, 
that  immediately  follows.  In  what  manner  this  injury  can  best  be 
made  to  appear  to  the  court,  is  doubtful.  It  may  be  obvious  to  almost 
every  one,  that  the  plaintiff  is  shunned  and  despised  on  account  of  a 
belief  in  the  defamatory  words,  and  yet  if  he  is  driven  to  name  the  in- 
dividuals, who  avoid  his  society  on  that  account,  he  may  not  be  able  to 
find  any  who  will  be  willing  to  give  such  a  reason  for  it.  On  tlie  other 
hand,  if,  on  a  general  allegation  of  an  exclusion  from  society,  witnesses 
were  allowed  to  testify  that,  since  the  slander,  the  plaintiff*  had  been 
neglected  and  shunned,  still  it  would  be  impossible  for  them  to  testify 
to  the  motives,  by  which  each  particular  individual  was  governed. 

It  seems  that  a  general  loss  of  reputation,  by  reason  of  the  slander, 
cannot  be  given  in  evidence.     10  Johns.  R.  281. 


Of  the  manner  of  declaring  in  Slander^  generally. 

The  following  short  directions  may  be  useful  to  an  inexperienced 
pleader.  The  declaration  should  begin  with  an  introduction  or  recital, 
that  the  plaintiff  is  a  person  of  good  character,  innocent  and  wholly 
unsuspected  of  the  particular  crime,  &c.  charged  in  the  slanderous 
words.  It  should  then  state,  that  the  defendant,  intending  to  defame 
the  plaintiff,  and  bring  him  into  hatred  and  contempt,  at  a  certain  time 
and  place  specified,  in  the  presence  and  hearing  of  divers  good  people 
of  this  commonweahh,  in  a  certain  discourse  which  be  then  and  there 
had  of,  and  concerning  the  plaintiff,  uttered  and  proclaimed  the  false, 
scandalous  and  malicious  words,  following,  of  and  concerning  the  plain- 
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tiff,  viz.  staiing  the  words,  ai  ututeratood  and  remembered  hy  the  roii^ 
^nesses^  with  as  much  exactness  as  possible,  and  with  such  inuendos  as 
will  express  at  large,  what  was  plainly  understood  and  contained  in  the 
'slanderous  words.  If  there  is  any  special  damage,  it  should  be  stated 
thus,  ^^  by  reason  of  the  speaking  of  which  said  several  false,  scanda- 
lous and  malicious  words,  the  plaintiff  has  been  brought  into  great  in- 
famy and  contempt,  and  divers  good  people  of  this  commonwealth,  dec. 
&c.,  riz.,  A,  B,  C,  &c.  &c.,  have  since  the  speaking,  &c«^^  stating  the 
circumstances  with  all  convenient  certainty. 

Another  count  may  then  be  added,  varying  the  statement  of  the 
words,  particularly  if  the  witnesses  do  not  agree  on  the  precise  terms 
in  which  the  slander  was  uttered. 

A  third  count  may  then  follow,  stating  generally,  that  the  defendant, 
intending  to  injure  and  defame  the  plaintiff,  on  a  certain  day,  and  at  a 
certain  place,  in  a  certain  discourse,  which  he  then  and  there  had,  with 
divers  good  citizens  of  this  commonwealth,  of  and  concerning  the 
plaintiff,  falsely  and  maliciously  charged  the  plaintiff  with  being  guilty 
of  the  crime  of ,  and  then  conclude  as  before^  or  have  one  gene- 
ral conclusion  to  all  the  counts,  containing  the  allegation  of  special 
•damage,  if  it  is  expected  to  prove  it.  For  directions  in  particular 
cases,  reference  must  be  made  to  the  precedents. 

2.  Libel. 

Where  scandalous  words,  which,  as  before  explained,  are  actionable 
with  or  without  special  damage,  are  committed  to  writing  and  published, 
the  injury  is  greatly  aggravated,  and  an  action  of  Slander  a  fortiori 
may  be  maintained.  It  is  for  this  reason,  and  because  the  malicious* 
intention,  and  the  consequent  damages  are  both  so  much  greater,  that 
not  only  an  action  may  be  maintained  for  a  libel  at  the  suit  of  the  in* 
jured  parly,  but  the  offender  is  liable  to  be  fined  and  imprisoned,  if' 
convicted  on  an  indictment  for  the  offence.  For  this  cause  also,  many 
times,  an  action  may  be  maintained  for  a  libel,  where  the  injuriouB  ex- 
pressions, if  they  bad  been  spoken  merely,  would  not  have  been  action* 
able,  without  the  allegation  of  special  damages.  2  Wils.  403  ;  1  Bee.. 
&  Pul.  831 ;  4  D.  6s  £.  126 ;  4  Taunt  355 ;  1  T.  R.  748. 

The  law  has  rendered  a  libel  an  indictable  offence,  to  prevent  roeni 
from  having  recourse  to  personal  violence,  to  obtain  redress  for  the  in- 
jury done  to  their  feelings*  If  aoy  writing  therefore  has  a  direct  ten- 
dency to  superinduce  a  breach  of  the  peace,  it  may  be  the  ground  or 
an  indictment  But  the  oliject  of  the  law,  in  enabling  one  to  bring  a 
civil  action  for  a  libel,  is  to  furnish  a  remedy,  by  which  he  may  recover 
damages  for  the  injury,  which  his  character  and  fedings  may  have  sus- 
tained, in  being  held  up  to  the  public  as  an  object  of  reproach,  con- 
tempt, or  ridicule.  2  Wils.  203;  2  Pick.  118.  A  publication  having 
a  direct  tendency  to  do  this,  of  whatever  nature  it  may  be,  is  actionable^ 
as  well  as  indictable  as  a  libel.  And  therefore,  in  a  letter  to  a  third 
person  to  call  one  a  villain,  is  a  ground  of  action ;  but,  if  a  libelous- 
letter  is  sent  to  the  individual  libeled,  it  is  not  actionable  without  further 
publication ;  though  it  is  indictable.  1  Caiaes'  R.  561. 

The  publication  of  a  judicial  proceeding,  tliough  it  reflects  on  a  man'a 
character,  is  not  a  Ubel.     1  B.  &  P.  525 ;  8  T.  R.  293. 
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What  ii  a  fMitsaimi  rf  a  libtU 

The  sale  or  distribution  of  copies  by  the  defendant,  or  by  his  shop- 
boy,  if  done  openly  and  not  clandestinely,  in  the  course  of  his  employ- 
ment, or  maliciously  reading  or  singing  the  contents  of  the  libel  to 
others,  is  a  sufficient  publication.     See  2  Bur.  2666. 

If  one  procure  another  to  publish  a  libel,  such  a  person  is  a  libeler, 
and  the  actual  publisher  is  a  competent  witness  to  prove  it.  7  East,  65. 

Where  a  libelous  letter  is  sent  by  post,  it  is  a  publication  in  any 
county  to  which  the  letter  is  sent.     1  Camp.  215. 

To  write  down  libelous  matter,  dictated  by  another  is  stated  to  be  a 
publication.     5  Mod.  163.    To  transcribe  a  libel  merely,  is  not. 

To  set  up  an  effigy,  or  ridiculous  or  scandalous  figure,  emblem,  pic- 
ture, or  sign,  before  a  man^s  door,  is  a  publication  of  a  libel ;  but  the 
application  of  it  to  the  plaintifif,  must  be  ascertained  by  sufiicient  inuen- 
dos  and  averments,  and  generally  must  be  followed  by  a  statement  of 
special  damage.     5  Co.  125. 

If  a  libel  is  inserted  at  A's  request  in  a  paper  published  in  an  adjoin- 
ing state,  which  usually  circulates  in  the  town  of  B,  within  the  county 
of  C,  in  this  state,  it  is  competent  and  conclusive  evidence  of  a  publi- 
cation in  the  county  of  C.  Commonwealth  v.  Blandingj  3  Pick.  304. 
See  7  East,  65. 

For  more  on  the  tubject  of  publication^  see  3  B.  dc  A.  714,  717. 

Under  the  Beviaed  Statutes  of  Massachusetts,  actions  for  slander 
must  be  brought  within  two  years  from  the  time  of  speaking  or  pub- 
lishing,   ch.  120,  sec.  20. 


3.  Slander  of  title. 

This  action  may  be  maintained  where  a  person  is  in  treaty  for  the 
sale  of  an  estate,  or  where  it  is  set  up  at  auction,  and  another,  by  falsa 
affirmations  respecting  his  title,  t.  e.  either,  that  he  has  no  title  to  it,  if 
be  holds  it  by  purchase,  or  that  he  is  a  bastard,  if  he  claims  by  deacenc, 
or  that  the  land  is  incumbered,  under  attachment,  dec.  so  as  to  be  of  little 
value,  prevents  a  sale  of  the  land.  Special  damage  must  be  averred  by 
th^  phiintiflr,  as  that  he  could  not  sell,  or  lease  the  land,  dtc.  Cn>.  Car. 
140 ;  2  Cro.  484. 

Thb  action,  however,  cannot  be  maintained,  unless  ^e  words  are 
spoken  maliciously  and  are  false.  -  For  if  the  defendant  claims  the  land 
himself,  and  the  words  complained  of,  are  the  mere  assertion  of  this 
elaim,  no  action  can  be  maintained,  though  his  elaim  is  anfounded.  1 
Bah  14 ;  Cro.  Eliz.  197,  437.  Neither  can  h  be  maintained  against 
oounsel,  for  any  opinion  respecting  the  title,  given  to  one  who  consults 
him.  R.  M.  187.  This  action,  however,  rarely  occurs,  and  it  seems 
tkitt  any  person  thus  injured,  in  this  country,  must  rely  rather  upon  gen* 
eral  principles  to  maintain  his  action,  than  upon  the  authority  oi  judicial 
decisions,  settled  by  our  tribunals. 

DECLAEAT10N8  IN  CASE  FOR  SLANDfiR. 
For  words  containing  a  charge  of  forgery  ^  Sfc. 

For  that  whereas  the  plaintiff  is  a  good,  true,  hwest  and 
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just  dtizen  of  this  comtnoDwealth,  and  from  the  time  of  hb 
birth,  hath  hitherto  always  behmved  and  governed  himself  as 
such ;  and  daring  all  that  time,  hath  been  held,  esteemed, 
and  reputed  to  be  of  a  good  name,  character  and  reputation, 
as  well  among  a  great  number  of  bis  fellow-citizens  as  among 
all  his  neighbors  and  acquaintance ;  and,  during  all  that  time^ 
hath  never  been  guilty,  nor  justly  suspected  of  having  been 
guilty  of  any  kind  of  forgery,  cheating,  deceit,  or  fraud,  or 
any  other  such  hurtful  or  disgraceful  crime ;  and  whereas  the 
plaintiff,  on  &c.,  and  long  before  was,  and  still  is,  a  captain 
of  a  company  of  foot,  in  the  first  regiment,  second  brigade^ 
and  second  division  of  the  militia  of  the  commonwealth 
aforesaid ;  and,  during  all  that  time,  hath  governed  and  con« 
ducted  himself  in  his  said  office  with  uprightness,  integrity, 

and  honor;  and  whereas  the  said  D,  on  the  said day 

of  &C.,  and  long  before  was,  and  still  is,  a  person  liable  to 
do  duty  in  said  militia,  and  was  one  of  the  soldiers  and 
members,  of  and  in  the  said  company  of  foot ;  yet  the  said 
D,  well  knowing  all  and  singular  the  premises  aforesaid, 
but  contriving  and  maliciously  intending  to  hurt,  injure,  and 
degrade  the  plaintiff  in  his  aforesaid  good  name,  character, 
and  reputation,  and  in  his  said  office,  and  to  cause  it  to  be 
believed,  that  he  had  acted' unjustly,  deceitfully,  and  dishon- 
orably in  his  said  office,  and  to  subject  him  to  the  pains  and 
penaldes  by  the  laws  of  this  commonwealth  provided 
against  those,  who  commit  any  kind  of  cheating,  forgery,  or 

fraud,  did,  on  the  said day  of  &c.,  in  a  certain  db- 

course,  which  the  said  D  then  and  there  had  with  the  plain* 
tiff,  in  the  presence  and  bearing  of  divers  good  and  worthy 
'citizens  .of  this  commonwealth,  of  and  concerning  the  plain- 
tiff in  his  said  office  and  otherwise,  falsely  and  maliciously 
say,  speak,  and  publish  these  following  false,  scandalous,  and 
defamatory  words  to,  of  and  concerning  the  plaintiff,  so  be» 
ing  captain  as  aforesaid,  in  the  presence  and  hearing  of 
those  citizens,  to  wic,  ^  How  came  you  (meaning  the  plain- 
tiff) to  send  me  (meaning  himself  the  said  D)  such  an  account 
(meaning  and  intending  thereby  a  certain  memorandum  or 
account,  then  before  presented  and  delivered  to  the  said  D, 
by  one  of  the  sergeants  of  said  company  of  foot«  of  and.  for 
sundry  articles  of  arms  and  equipments  wherein  the  said 
D  as  such  soldier  as  aforesaid,  and  one  of  the  members  of 
said  company,  had  been  deficient  at  an  examination  or  re- 
view of  arms,  then  before  had  of  and  for  said  company.) 
You  (meaning  the  plaintiff)  forged  it  (meaning  the  said  last 


^ 


mentioned  memorandQin  or  account;)  you  (agab  mean-* 
bg  the  plaintiff)  might  as  well  have  forged  an  account  or 
note  of  hand  against  me/'  (agab  meaning  himself,  the  said 
D;)  and  further  meaning  and  insinuating  bj  the  several 
words  aforesaid,  that  the  plabttff  had  been  guilty  of  forgery, 
and  had  otherwise  acted  unjustly,  deceitlully,  and  dishonor- 
ably in  his  said  office. 

2d  Ck>irNT.  »  StUing  out  the  wards  difftreuHf. 

And  the  plaintiff  in  fact  further  says,  that,  afterwards,  to 
wit,  on  &c.,  at  &c.,  in  a  certain  other  discourse  which  the 
said  D,  then  and  there  had  with  divers  other  good  and  wor- 
thy citizens  of  this  commonwealth,  of  and  concerning  the 
plaintiff  in  his  said  office,  and  otherwise,  the  said  D  with  the 
malicious  contrivance  and  intention  aforesaid,  and  for  the 
several  purposes  aforesaid,  did  falsely  and  maliciously  say, 
speak,  and  publish  of  and  concerning  the  plaintiff,  so  being 
such  captain,  as  aforesaid,  in  the  presence  and  hearing  of 
those  last  mentioned  citizens,  these  other  false,  scandalous, 
and  defamatory  words  following,  to  wit;  "He  (meaning  the 
plaintiff)  has  forged  his  muster-roll  (meaning  thereby  the 
roll  of  the  said  company,  which  the  plabtiff,  as  such  captain 
and  commanding  officer  of  said  company,  was  obliged  by 
law  to  keep,)  by  interlining  it,  (again  meaning  the  said  roll,) 
I  (meaning  the  said  D)  don't  know  what  you  call  it;  I 
(again  meaning  himself)  call  it  forgery ;  further  meaning 
and  insinuating  by  the  several  words  last  aforesaid,  that 
the  plaintiff  had  been  guilty  of  forgery,  and  had  likewise 
acted  unjustly,  deceitfully,  and  dishonorably  in  his  said 
office. 

2d  Count.  —  Setting  out  the  ttords  differently. 

And  the  plaintiff  further  says,  that  afterwards,  to  wit,  on 
&c.,  at  &c.,  in  a  certain  other  discourse,  which  the  said  D 
then  and  there  had  wiih  divers  other  good  and  worthy  citi- 
zens of  this  commonwealth,  of  and  concerning  the  plaintifl^ 
in  his  said  office  and  otherwise,  the  said  D  with  the  mali- 
cious contrivance  and  intention  aforesaid,  and  for  the  sev- 
eral purposes  aforesaid,  did  falsely  and  maliciously  say, speak, 
and  publish  of  and  concerning  the  plaintiff,  so  being  such 
captain  as  aforesaid,  in  the  presence  and  hearing  of  those 
last  mentioned  citizens,  these  other  false,  scandalous  and  de- 
famatory words  following,  to  wit ;  "  He  (meaning  the  plain- 
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tiff)  has  been  goOty  of  forgery;  and  I  (meaning  himself  the 
said  D)  can  prove  it  and  mean  to ;  (meaning  thereby,  that  he 
intended  to  prosecute  the  plaintiff,  and  procure  him  to  be 
indicted  for  the  said  crime  of  forgery ;)  and  mean  to  break 
him,  (meaning  the  plaintiff,  and  further  meaning,  that  he  in* 
tended  to  procure  the  plaintiff  to  be  tried,  as  such  captain 
as  aforesaid,  by  a  court-martial,  and  to  be  thereby  removed 
from  his  said  office,)  and  take  away  his  commission  (mean* 
ing  the  plaintiff 's  commission  as  such  captain  as  aforesaid ;) 
for  he  (meaning  the  plaintiff)  is  not  fit  to  command  a  com- 
pany ;'*  further  meaning  and  insinuating  by  the  several 
words  last  aforesaid,  that  the  plaintiff  had  been  guilty  of 
forgery,  and  had  otherwise  acted  unworthily,  unjustly,  de- 
ceitfully, and  dishonorably  in  his  ssdd  office. 

4tth  Count.  —  Setting  oiU  the  words  differently. 

And  the  plaintiff  in  lact  further  says,  that  afterwards,  to 
wit,  on  &c.,  at  &c.,  in  a  certain  other  discourse,  which  the 
ssdd  D  then  and  there  had  with  divers  other  good  and  wor- 
thy citizens  of  this  commonwealth,  of  and  concerning  the 
plaintiff  in  his  said  office,  and  otherwise,  the  said  D,  with 
the  malicious  contrivance  and  intention  aforesaid,  and  tor 
the  several  purposes  aforesaid,  did  falsely  and  maliciously 
say,  speak,  and  publish  of  and  concerning  the  plaintiff,  so 
being  such  captain  as  aforesaid,  in  the  presence  and  hear- 
ing of  those  last  mentioned  citizens,  these  other  false,  scan- 
dalous, and  malicious  words  following,  to  wit,  ^'  Captain  £ 
(meaning  the  plaintiff  )  was  guilty  o|  forgery/* 

5(A  Cotnn'.  —  In  general  temu  for  charging  the  plaintiff  toith  forgery. 

And  the  plaintiff  in  fact  further  says,  that  afterwards,  to 
wit,  on  &c.,  at  &c.,  in  a  certain  other  discourse,  which  the 
said  D  then  and  there  had  with  divers  other  good  and  wor- 
thy citizens  of  this  commonwealth,  of  and  concerning  the 
plaintiff,  the  said  D,  with  the  malicious  contrivance  and  in- 
tention aforesaid,  and  for  the  several  purposes  aforesaid, 
did  falsely  and  maliciously,  openly  and  publicly  charge  the 
plaintiff  with  the  crime  of  forgery,  in  the  presence  and  hear- 
ing of  those  last  mentioned  citizens. 

General  Conclusion, 

By  means  of  the  speaking  and  publishing  of  which  said 
several  false,  scandalous,  and  defamatory  words,  and  of  the 
said  false  and  malicious  charge,  the  plaintiff  is  further  great- 
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\y  injured  and  prejudiced  in  his  good  name,  character  and 
reputation  aforesaid,  and  has  been  suspected  and  believed 
to  have  acted  unworthily,  unjustly,  deceitfully,  and  dishonor* 
ably  in  his  said  office,  and  has  been  rendered  liable  to  be 
presented  and  indicted  for  the  crime  of  forgery,  and  has 
likewise  further  undergone  great  pain,  distress  and  trouble, 
both  of  body  and  mind,  and  has  been  otherwise  greatly  in* 
jured  and  prejudiced.  Essex  JVbv.  Term^  Bartktt  v.  Has- 
hell,  S.  J.  C.  1801.  T.  Parsons  &  C.  Jacksoit. 

Note.  The  declaration  in  slander  may  either  lay  the  words  spoken, 
or  set  out  the  suhstance  of  the  words.  If  the  suhstaoce  only  (as  in  the 
fiAh  count  of  this  declaration)  be  set  out,  as  that  the  said  D  charged  the 
plaintiff  with  such  a  crime,  then  it  is  sufficient  to  proye  the  subetanoe. 
Nelson  v.  Dixit^  Cas.  Temp.  Hard«  305.  But  if  the  very  words  are 
laid,  they  must  be  proved  as  laid ;  though  a  slight  variation,  if  agreeable 
in  substance,  would  not  vitiate.  Ilnd,  So  if  immaterial  words  are 
proved  to  be  spoken,  more  than  laid  in  the  declaration.  IHd,  So  if  the 
words  are  laid,  you  are  so  and  so ;  and  the  words  proved  are,  Ae  is  so  and 
so ;  such  variance  is  immaterial.  Ibid,  But  qtutre  as  to  this  last ;  for 
Ld.  Mansfield,  in  the  case  of  AvarUlo  v.  Rogers^  ruled  the  contrary. 
Bull.  N.  P.  5  ;  Esp.  N.  P.  521 ;  so,  on  indictment,  where  the  words  were 
alleged  to  be  spoken  of  the  prosecutor,  and  proof  of  words  spoken  to 
him,  it  was  adjudged  a  fatal  variance.  4  T.  R.  217.  So  proof  of  words 
spoken  interro^tively,  will  not  support  a  count  for  words  spoken  affir- 
matively. 8  T.  R.  150.  So  if  the  words  laid  are,  I  will  hang  him ; 
and  the  words  proved  are,  I  will  hang  them ;  it  is  a  material  variance. 
Cas.  Temp.  Hard.  905.  On  the  whole,  therefore,  the  last  seem  the 
better  opinions.    (MSS,) 

Against  two  for  conspiring  together  to  charge  the  plaintiffs  a  single 
tooman^  with  incontinencCj  with  special  damage. 

For  that  the  plaintiff  is  a  modest  and  chaste  virgiui  and^ 
at  the  time  of  the  conspiracy  and  accusation,  hereinafter 
mentioned,  was  a  menial  servant  of  A  B,  and  a  person  of 
good  character  and  reputation ;  nevertheless,  the  said  D  and 
£,  well  knowing  the  premises,  of  their  own  mere  malice, 
conspiring  together  to  defame  and  injure  the  plaintiff,  and  to 
deprive  her  of  her  said  place  and  service,  while  she  was  a 
menial  servant  of  the  said  A  B,  as  aforesaid,  viz.  on  &c^ 
at  &C.,  in  pursuance  of  their  said  conspiracy,  did  falsely 
and  maliciously,  in  the  presence  and  hearmg  of  divers  good 
citizens  of  this  commonwealth,  falsely,  maliciously,  and  with- 
out  any  probable  cause  whatever,  accuse  the  plaintiff  of  com- 
mitting fornication  with  the  said  D;  by  reason  of  which  sidd 
false  and  malicious  accusation,  the  plaintiff  was  put  and  turn- 
ed out  of  the  service  of  the  said  A  B,  and  is  thereby  de- 
prived of  the  means  of  getting  her  living,  &c*  (AUsrtd 
from  English  MSS.) 
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Fot  W0rdi  charging  a  mngU  woman  wUh  iaMoniinemeey  ipeetal  damage^ 

loss  of  marriage. 

For  that  whereas,  the  plaintiff  now  is  a  virgin  and  a  chaste 
woman^  and  from  the  time  of  her  nativity  hath  been  so,  and 
hath  been  accounted,  esteemed  and  reputed  as  such  among 
her  neighbors,  as  well  as  of  good  reputation  and  tame  by 
all  other  good  people,  and  hath  all  her  lifetime  continued 
untouched  and  unsuspected  of  the  atrocious  crimes  of  adul- 
tery, or  fornication,  or  any  such  other  enormous  crimes ; 
whereby  many  good  people  have,  at  sundry  times  desired 
to  take  the  said  pldntiff  to  be  their  wile,  and  in  particular 
one  C  C,  who,  at  the  time  of  speaking  the  false  and  scan- 
dalous words  hereafter  mentioned,  was  lawfully  outpublish- 
ed  to  the  said  plaintiff.  Nevertheless,  the  said  £,  though 
well  knowing  the  premises,  but  contriving  maliciously  and 
wickedly  to  injure  and  defame  the  plaintiff  in  her  good  name 
and  reputation,  and  to  bring  her  to  disgrace  and  infamy,  and 
to  deprive  her  of  her  marriage  with  said  C  C,  and  to  sub- 
ject her  to  the  penalties  and  punishments  proVided  by  law 
m  cases  of  adultery  and  fornication,  on  &c.,  at  &c.,  in  pres- 
ence of  divers  good  people  of  this  commonwealth,  did 
loudly  and  publiclv  speak,  utter  and  repeat  the  following 
false,  malicious  and  scandsJous  words  of  and  concerning  the 
plaintiff,  to  wit,  *'that  she  (meaning  the  plaintiff)  was  a 
whore  to  a  man  that  courted  her,"  (L  e.  the  plaintiff;)  and 
of  her  further  malice,  did  then  and  there,  in  presence  of 
divers  good  people,  falsely  and  maliciously  publish  and  de- 
clare, **  that  she  (meaning;  the  plaintiff)  had  a  husband  in 
Ireland  ;''  and  of  her  further  malice,  on  &c.,  at  &c.,  in  the 
presence  and  hearing  of  divers  good  people,  did  pronounce, 
utter  and  publish  the  following  false  and  scandalous  words, 
to  wit,  **  that  her  sister's  apparition  (meaning  the  apparition 
of  the  sister  of  the  pldintiff)  appeared  to  me  (meaning  the 
said  E)  that  night  before,  and  told  me  (meaning  the  said  £) 
that  she  (meaning  the  plaintiff)  was  a  damned  whore,  and 
that  she  (meaning  the  plaintiff)  had  lodged  with  her  brother 
[meaning  the  said  E's  brother]  that  night  f*  by  means  of 
which  false,  scandalous  and  malicious  words  so  spoken  and 
published,  the  plaintiff  hath  fallen  into  disgrace,  contempt 
and  infamy  with  several  persons,  with  whom  previously  she 
was  in  great  esteem  ;  and  also  the  said  C  C,  who  had  so- 
licited her  in  marriage,  and  to  whom  she  was  outpublished 
as  aforesaid,  hath  since  neglected  and  utteriy  refused  to  mar- 
ry her,  the  plaintiff,  and  still  continues  so  to  do ;  whereby 


^^^  GAS£. 

the  plaintiff  bath  not  only  lost  her  credit  and  reputation,  but 
hath  also  lost  her  preferment  in  marriage,  &c. 

On  wards  caniaining  a  charge  of  thefi. 

In  a  plea  oF  the  case ;  for  that  the  plaintiff  is,  and  from 
his  youth  hath  been,  of  good  fame  and  reputation  among 
his  neighbors  for  honesty  and  propriety  of  conduct,  and  is, 
and  ever  has  been,  wholly  free  from  the  atrocious  crime  of 
stealing,  and  was  never  convicted  or  suspected  to  be  guilty 
of  that  crime,  but  hath  always  maintained  himself  by  honest 
and  industrious  attention  to  his  trade  and  calling ;  neverthe- 
less, the  said  D,  not  being  ignorant  of  the  premises,  but  fraud- 
ulently, maliciously  and  wickedly  contrivmg  to  injure,  black- 
en and  defame  the  plaintiff  in  his  good  fame  and  reputation, 
and  to  injure  him  in  his  trade,  and  to  expose  him  to  the  pains 
and  penalties  prescribed  by  law  for  stealing,  did,  on  &c.,  at 
&c.,  in  presence  of  divers  good  citizens  of  this  common- 
wealth, and  in  conversation  with  the  same,  with  a  loud  voice, 
speak,  utter  and  publish  the  following  false,  scandalous  and 
malicious  words,  of  and  concerning  the  plaintiffs  to  wit, 
^' well  enoughs  [meaning  the  plaintiff]  may  buy  horses; 
for  it  has  not  cost  him  [meaning  the  plaintiff]  two  dollars  to 
live  these  two  years;  lor  he  [meaning  the  plaintiff]  has 
plundered  from  almost  every  body  he  [meaning  the  plaintiff] 
has  worked  for;  he  [meaning  the  plaintiff]  has  been  caught 
stealing  a  number  of  times ;"  by  means  of  which  false  and 
scandalous  words,  the  plaintiff  has  been  much  injured  in  his 
good  name  and  reputation,  and  is  and  has  been  exposed  to 
a  prosecution  for  stealing,  and  has  suffered  great  anxiety  of 
mind  ;  and  one  C  C,  who  would  have  otherwise  employed 
the  plaintiff  to  work  for  him,  at  his,  the  plaintiff's,  trade, 
whereby  the  plaintiff  would  have  made  a  large  sum  of 
money,  to  wit,  the  sum  of  &c.,  now  wholly  refuses  so  to 
do ;  all  which  is  to  the  damage  &c. 

By  a  trader^  for  words  charging  the  plaintiff  with  bankruptcy^  ijpe. 

For  that  whereas  the  plaintiff  is  and  ever  has  been  a  good, 
honest,  and  faithful  citizen  of  this  commonwealth,  and  was 
of  good  fame  and  reputation  among  his  neighbors,  and  for 
many  years  now  last  past,  hath  used  and  yet  uses  the  trade 
or  mystery  of  a  mercer,  and  in  the  same  art,  without  any 
covin,  fraud,  or  bankruptcies,  or  any  other  crime,  hath  hith- 
erto conducted  himself,  and  by  reason  of  his  honest  and 
just  payment  of  his  debts,  hath  gained  great  credit  and  es- 
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teem  amoog  his  creditors  and  neighbors ;  yet  the  said  D, 
not  being  ignorant  of  the  premises,  but  contriving  to  op« 
press  and  injure  the  plaintiff  in  his  good  name,  and  to  hurt 
and  traduce  the  plaintiff  in  his  trade  aforesaid,  on  &c.,  at 
&c.,  in  the  presence  of  divers  good  people  of  thiscommon* 
wealth,  openly  and  publicly  speaking  to  the  plaintiffs  ut« 
tered  the  following  false,  malicious,  and  scandalous  words, 
to  wit,  *'  thou  [meaning  the  plaintiff]  art  a  bankrupt,  a  ras- 
cal, a  drunkard,  and  one  of  no  credit ;"  by  speaking  and 
publishing  of  which  false  and  scandalous  words,  the  plain- 
tiff is  greatly  injured,  not  only  in  bis  good  name,  but  in  his 
honest  trade  and  dealins:s  in  buying  and  selling,  is  egre« 
giously  damaged,  &c.     Vide  6  T.  Rep.  693. 

By  a  trader  for  words  implying  that  plaintiff  was  a  hankrupU 

For  that  whereas  the  said  plaintiff  is  a  good,  true,  and  faith- 
ful citizen  of  the  U.  S.,  and  now  and  for  divers  years  last 
past,  hath  used  and  yet  doth  use  the  art  and  mystery  of  a 
merchant,  and  as  a  faithful  buyer  and  seller  in  the  same  art 
and  my>tery  in  bargaining,  buying  and  selling,  hath  behaved 
himself  all  that  time,  as  a  true  and  faithful  citizen  of  the  said 
U.  S.,  and  hath  always  been  held  and  reputed,  among  his. 
fellow-citizens  and  others,  to  be  of  good  name,  fame,  and 
reputation,  and  in  the  said  art  and  mystery,  his  credit,  pro- 
mises,  and  true  and  faithful  payment  of  his  debts  at  all  times- 
without  any  mark  of  falsity,  deceit,  breaking  or  shutting  up^ 
or  becoming  a  bankrupt,  hath  kept,  performed,  and  fulfilled^ 
and  by  these  means  hath  acquired  and  enjoyed  great  repu- 
tation, and  thereby  hath  daily  and  honestly  gained  and  ob- 
tained a  maintenance  and  support  for  himself  and  his  family  ; 
nevertheless  the  said  D,  in  no  wise  ignorant  of  the  premises^ 
but  maliciously  and  wickedly  intending  to  injure  and  de-^ 
stroy  the  good  name,  credit,  and  reputation  of  the  said  plain- 
tiff, so  that  the  said  plaintiff  might  be  esteemed  a  bankrupt 
by  his  creditors  and  fellow-citizens,  did  on  &.C.,  at  &c.,  in 
the  presence  and  hearing  of  many  of  the  good  citizens  ot 
the  U.  S.,  speak,  utter,  and  publish  the  following  false,  feign- 
ed, and  scandalous  words,  to  wit,  **  he  [speaking  of  and 
meaning  the  plaintiff]  has  shut  up  his  [meaning  the  plain- 
tiff's] stores  f  meaning  thereby  that  the  plaintiff  had  become 
a  bankrupt,  and  was  unable  to  pay  the  just  debts  which  he 
owed ;  by  the  speaking  and  publishing  of  which  false,  feign- 
ed, and  scandalous  words,  the  said  plaintiff  is  greatly  in- 
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iured  in  hb  good  name,  credit,  and  reputation,  and  likewise 
in  bis  art  and  mystery  aforesaid ;  and  many  of  his  fellow- 
citizens^  have,  by  reason  thereof,  caused  his  goods  and  es- 
tate to  be  attached,  whereby  he  is  in  danger  of  losing  the 
confidence  of  his  fellow-citizens,  and  of  being,  in  other  re- 
spects, greatly  injured  and  distressed,  to  the  damage  &c. 

For  Vfords  containing  a  charge  of  perjury. 

For  that  whereas  the  said  plaintiff  is  a  good,  true,  and  hon- 
est citizen  of  the  said  commonwealth,  and,  from  the  time  of 
his  nativity,  hath  hitherto  behaved  and  governed  himself,  as 
such,  and,  during  all  that  time,  hath  been  held,  esteemed 
and  reputed  of  a  good  name,  character  and  reputation,  as 
well  among  a  great  number  of  his  fellow-citizens,  as  among 
all  his  neighbors  and  acquaintance,  and  during  all  that  time 
hath  been  free  from  the  atrocious  crime  of  falsely  swearing 
and  perjury  ;  nevertheless,  the  said  E,  in  no  wise  ignorant  of 
the  premises,  but  contriving  and  maliciously  intending,  not 
only  to  injure  the  said  plaintiff,  and  deprive  him  of  his  good 
name,  character,  and  reputation,  but  also  to  cause  the  said 

t>laintiff  to  be  brought  under  the  pains  and  penalties  of  the 
aw  provided  against  false  swearing  and  perjury,  at  &c.,  on 
&c.,  speaking  to  the  said  plaintiff,  in  the  presence  and  hear- 
ing of  many  of  his  fellow-citizens,  falsely  and  maliciously, 
openly  and  publicly,  and  with  a  loud  voice,  pronounced  and 
published  the  following  false,  feigned,  and  scandalous  En- 
glish words  of  the  said  plaintiff,  to  wit.  '*  You  [meaning  the 
said  plaintiff]  are  a  foresworn  rascal.  You  [meaning  the 
said  plaintiff]  are  a  perjured  villain  ;  and  I  [meaning  the 
said  E]  can  bring  a  thousand  men  to  swear  it,  and  the  whole 

town  [meaning  the  said  town  of ]  have  made  songs 

of  you  [meaning  the  said  plantiff ]  being  a  perjured  villain  f* 
by  means  of  publishing  which  said  false,  feigned,  scandalous, 
and  malicious  words,  he,  the  said  plaintiff,  is  not  only  injured 
and  prejudiced  in  his  good  name  and  reputation,  but  has 
been  liable  to  be  presented  for  perjury,  and  has  undergone 
great  fatigue  and  bodily  labor  to  falsify  the  said  rumors 
spread  of  him,  the  said  plaintiff,  and  also  mttny  of  his  good 
fellow-citizens  more  and  more  withdraw  themselves  from 
the  acquaintance  of  the  said  plaintiff,  to  the  damage  &c. 

*  If  it  is  intended  to  introduce  evidence  of  inch  attachments,  thejr  should  be 
aUe^d  cireametaalialljry  i.  #.  wi|h  tfae  aames  of  penoDf,  and  a  proper  allegatiMi 
of  time  and  place. 


CASE.  40S 

«  ■ 

By  a  trader  for  calling  plaintiff  a  hankrupt,  ijfc,^  c&eaf ,  ijrc. 

For  that  whereas  the  said  plaintilT,  from  his  childhood 
hitherto  hath  been  a  person  of  good  credit,  fame  and  rep- 
utation, and  a  person  of  integrity  and  jusrice  in  all  his  busi- 
nesi,  trade,  and  commerce  with  all  men ;  and,  for  more  than 
twelve  years  last  past,  hath  been  a  merchant  of  extensive 
trade  and  commerce,  with  many  worthy  and  great  mer- 
chants in  divers  parts  beyond  sea,  as  well  as  in  this  land, 
and  an  usual  underwriter  of  policies  of  insurance  in  &c, 
aforesaid,  whereby  he  hath  made  great  profit  and  gain; 
nevertheless  the  said  E,  not  ignorant  of  the  premises,  but 
maliciously  contriving  and  intending  to  ruin  the  plaintiff's 
reputation  and  good  character,  and  to  deprive  him  of  his 
commerce  and  business  aforesaid,  and  of  all  profit  and  gain 
to  be  made  thereby,  did,  at  &c.  aforesaid,  on  &c.,  in  the 
presence  and  hearing  of  many  of  our  liege  subjects*  falsely, 
maliciously,  and  with  a  loud  voice,  speak  and  utter  the  fol- 
lowing false  and  scandalous  words  of  and  concerning  the 
said  plaintiff,  to  wit,  W  F  (meaning  the  plaintiff)  is  a  very 
great  villain^  a  rogue^  a  scoundrel,  a  bankrupt,  not  worth  a 
groat,  not  able  to  pay  his  debts,  and  is  thousands  worse 
than  nothing.  And  the  said  E  continuing  his  malice  against 
the  said  plaintiff,  did  there,  on  &c.,  in  the  h:  aring  of  divers 
good  people,  falsely,  maliciously,  and  with  a  loud  voice, 
speak  and  utter  the  following  false<  and  scandalous  words 
concerning  the  plaintiff,  to  wit,  W  F  (meaning  the  plaintiff) 
is  a  villain,  a  scoundrel,  a  rogue,  a  cheat,  a  bankrupt,  not 
worth  a  groat,  not  able  to  pay  his  debts,  and  is  thousands 
of  pounds  worse  than  nothing.  And  the  said  £  there- 
afterwards,  on  the  same  day,  in  the  presence  and  hearing 
of  many  good  people,  falsely,  maliciously,  and  with  a  loud 
voice,  spake  and  uttered  the  following  false  and  scanda- 
lous words  of  and  concerning  the  plaintiff,  to  wit,  W  F 
(again  meaning  the  plaintiff)  is  a  great  villain,  a  rogue, 
a  scoundrel,  a  bankrupt,  not  worth  a  groat,  his  house  and 
farm  (meaning  the  plaintiff's  house  and  farm)  will  not  half 
pay  his  debts,  he  is  not  able  to  pay  his  debts,  owes  more  than 
he  is  worth  and  is  thousands  worse  than  nothing.  And  the 
said  E  continuing  his  malice  aforesaid  against  the  plaintiff, 
did  on  Sec.,  at  Slc,  in  discourse  with  divers  persons  con- 
cerning the  plaintiff,  falsely  and  maliciously  say  of  him,  the 
plaintiff,  in  their  hearing,  these  false  and  scandalous  words, 
to  wit,  he  [speaking  of,  and  meaning  the  plaintiff]  is  a  vile 

*  Citizeni  of  thii  CommoDwemlUi. 
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ftUoWy  a  rogue^  a  man  of  badprineiplej  a  base  fellow^  a  f)ery 
great  rogue^  a  rascal^  a  scoundrel^  a  mle  scoundrel^  a  9^y 
gr^a/  scoundrelf  a  banh^pt^  a  cA^af,  a  cheating  knave^  a  fel- 
low (?/■  no  Aonor,  owes  more  than  he  is  u^or/A,  is  not  able  to 
pay  his  debts  and  is  thovsands  worse  than  nothing.  And 
the  said  E  thereafterwards  on  the  same  day,  continuing  his 
malice  against  the  plaintiff,  did,  in  the  presence  and  hearing 
of  divers  of  our  liege  subjects^*  falsely,  maliciously,  and  with 
a  loud  voice,  speak  and  utter  the  following  false  and  scan* 
dalous  words  of  and  concerning  the  plaintiff,  to  wit,  W  F 
[meaning  the  plaintiff  ]  is  a  vile  feUow^  a  rogue^  a  great 
rogw,  a  very  great  rogue,  a  cheats  a  great  cheat j  a  shiffling 
rascal^  and  his  [meaning  the  plaintiff's]  credit  is  not  worth 
a  groat ;  he  [meaning  the  plaintiff]  is  a  rascal,  a  scoundrel^ 
a  mean,  pitiful  fellow,  a  great  cheat,  and  no  person  would 
give  sixpence  for  any  debt  he  owes,  (meaning  the  plaintiff 
owed)  to  give  any  thing  for  it ;  for  he  (meaning  the  plaintiff) 
is  not  able  to  pay  his  debts^  he  (meaning  the  plaintiff)  owes 
more  than  he  is  worth,  and  I  can  prove  it;  and  be  (meaning 
the  plaintiff  )  cannot  pay  his  debts,  is  worse  than  nothing,  is 
thousands  worse  than  nothing,  and  owes  more  than  he  is 
worth.  And  the  said  £,  on  &c.,  of  his  further  malice,  in 
the  hearing  of  divers  worthy  and  good  people,  did,  at  &.c^ 
utter  and  speak,  of  and  concerning  the  plaintiff,  these  false 
and  scandaJous  words,  to  wit,  W  F  (meaning  the  plaintiff) 
is  a  rogue,  a  bankrupt,  a  cheat,  and  a  villain;  be  (meaning 
the  plaintiff)  bottomed  a  ship  for  more  than  she  was  worth, 
and  cast  her  away  on  purpose  to  cheat  the  bottomers.  And 
at  another  time,  he  fstiU  meaning  the  plaintiff^  bought  an 
old  ship  that  had  been  condemned,  purely  to  send  his  brother 
in  f meaning  the  plaintiff's  brother)  to  be  cast  away,  in  order 
to  get  his  brother^s  interest  and  estate  then  depending  in 
the  family,  (^meaning  his  said  brother's  proportion  and  share 
in  his  father's  estate,  then  depending  in  the  law ;)  and  if  his 
father  ^meaning  the  plaintiff's  father^  and  all  the  friends  he 
<Cmeaning  the  plaintiff^  had  in  the  world  were  on  board 
f  meaning  on  board  the  said  ship,)  he  (meaning  the  plaintiff) 
would  have  cast  her  away.  He  (^meaning  the  plaintiff)  is  a 
mean  spirited,  ungenerous  fellow,  and  loves  money  so  welU 
that  he  never  did  a  generous  action  in  his  life.  And  the 
said  E  thereafterwards,  on  the  same  day,  of  his  further  mal- 
ice, did,  in  the  hearing  of  divers  of  our  liege  subjects,*  utter 
and  speak  the  following  false  and  scandalous  words,  of  and 
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concerDing  the  plaintiff,  to  wit,  W  F  [meaning  (he  plain- 
tiff] is  a  mean  spirited^  ungenerous  Jelloic-^  and  loves  money 
90  well,  that  he  never  did  a  good  or  generous  action  in  his 
life ;  he  (meaning  the  plaintiff)  is  a  rogue,  a  villain,  a  ianAr- 
rupt  and  a  cheat ;  be  (meaning  the  plaintiff)  bottomed  a 
ship  for  more  money  than  she  was  worth,  and  cast  her  away 
on  purpose  to  cheat  the  bottomers ;  and  he  (meaning  the 
plaintiff)  bought  an  old  condemned  ship,  purely  to  send  his 
brother  in  it  to  be  cast  away  ;  that  he  (meaning  the  plaintiff) 
might  get  by  it,  because  there  was  an  estate  depending  ih 
the  family  (meaning  in  the  family  of  the  plaintiff^  s  late  de- 
ceased father,)  and  if  his  father  (meaning  the  plaintiff's  fa- 
ther) and  all  the  friends  he  had  (meaning  the  plaintiff  had) 
in  the  world,  were  on  board  (meaning  on  board  the  said 
ship,)  he  (meaning  the  plaintiff)  would  have  cast  her  away. 
And  the  said  £,  on  &c.,  at  &c.,  of  his  further  merlice  against 
the  plaintiff,  speaking  of  and  concerning  the  plaintiff,  in  the 
hearing  of  many  of  our  liege  subjects,*  did  speak  and  utter 
the  following  false  and  scandalous  words  concerning  the 
plaintiff,  to  Ww^lhope  he  (meaning  the  plaintiff)  wiU  recover 
money  enough  oqt  of  the  prize  in  England,  to  pay  his  debts 
(meaning  the  plaintiff's  debts  ;)  but  if  he  (meaning  the 
plaintiff)  doth  recover  enough,  it  must  be  a  very  large  sum, 
he  (meaning  the  plaintiff)  owes  more  than  he  is  worih,  and 
is  not  able  to  pay  his  debts.  And  the  said  £,  on  &c.,  at 
&c.,  speaking  of  the  plaintiff's  conduct  in  his  trade,  deal- 
ings, and  merchandise,  did  of  his  further  malice,  speak  and 
utter  the  following  false  and  scandalous  words  of  and  con- 
cerning the  plaintiff,  in  the  presence  and  hearing  of  divers 
of  our  good  subjects,*  to  wit,  he  [meaning  the  plaintiff  ]  is 
a  vHeJeUow,  noi  fit  for  society,  a  cheat,  a  rogue,  and  isasgreot 
a  rogue  and  vilktm  as Hves  ;  he  [again  meaning  the  plaintiff] 
is  as  great  a  rogue  and  villain  as  is  in  the  world.  And 
the  said  E,  on  &c.,  at  &c.,  upon  a  discourse  had  and  moved 
concerning  the  plaintiff's  conduct  in  his  trade,  merchandise, 
and  dealings,  in  the  hearing  of  divers  of  our  liege  subjects/ 
of  his  further  malice  against  the  plaintiff,  did  speak  and 
utter  the  following  false  and  scandalous  words  concerning 
the  plaintiff,  to  wit,  he  [meaning  the  plaintiff]  t^  no/  fit 
company  for  any  man  ;  he  [meaning  the  plaintiff]  is  a  rogue, 
a  hUe,  a  cheat,  a  cheating,' dishonest  villain,  a  knave,  a  scotm- 
drel,  and  /  can  prove  it.  By  reason  of  the  speaking  of 
which  false  and  scandalous  words  in  manner  as  aforesaid, 
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the  plaintiff  hath  greatly  suffered  in  his  good  name  and  rep* 
utation,  and  lost  the  good-will  and  esteem  of  many  worthy 
persons  of  great  note,  wealth,  and  business,  with  whom  he 
before  had  large  and  very  profitable  tradings  in  merchandise, 
who  of  late  have  refused  to  entrust  the  plaintiff  with  their 
affairs  end  business,  or  to  continue  or  carry  oii  any  com- 
merce with  him,  to  the  damage,  &c.  Fletcher  v.  Vassal^ 
Suffolk,  S.  a,  Aug.  T.  1762.  E.  Trowbridge. 

.  Note.  The  special  damage  here  should  be  alleged  with  more  certain- 
ty, if  It  is  intended  to  introduce  evidence  of  it ;  e.  g.  ^^  and  many  persons 
4sc.,  m%.  A,  Bf  C,  D  and  £,  with  whom  the  plaintiff,  before  the  speak* 
ing  of  the  said  false,  scandalous,  and  malicious  words,  had  large  deal* 
ings,  from  which  he  derived  great  advantage  and  profit,  have  since,  and 
on  account  of  the  speaking  of  the  said  words,  and  for  no  other  reason 
whatsoever,  wholly  refused  to  entrust  the  plaintiff  with  their  afiairs  and 
business,"  dec 

For  a  libel  by  letter  intimaiing  the  plaintiff  to  be  ituohent* 

For  that  whereas  the  plaintiff,  at  the  time  of  writing  and 
publishing  the  several  false,  scandalous,  and  defamatory 
words,  hereinafter  mentioned,  had  been  and  was  a  merchant, 
and  sought  his  living  by  buying  and  selling,  and  had  always 
conducted  himself  with  fairness  and  punctuality  towards  his 
creditors ;  and  till  then  had  never  been  suspected  of  bank- 
ruptcy, insolvency  or  any  fraudulent  intention,  and  always 
had  been,  and  then  was,  in  good  circumstances,  credit  and 
esteem,  viz.  at  &c.  aforesaid  ;  yet  the  said  E,  well  knowing 
the  premises,  but  envying  the  happy  condition  of  the  plain- 
tiff, and  maliciously  contriving  and  intending  to  degrade  and 
injure  the  plaintiff,  in  his  good  name  and  credit  in  his  busi- 
ness aforesaid,  and  to  cause  him  to  be  reputed  as  worthy  of 
no  credit,  and  also  to  prejudice  and  injure  the  plaintiff  with 
one  M  H,  a  trader  at  &c.,  who  for  a  long  time  bad  dealt 
with,  and  was  then  dealing  with  the  pliintiff,  in  the  way  <^ 
his  trade ;  and  to  induce  the  said  M  H  to  leave  off  deding 
with  the  plaintiff,  on  &c.,  at  &c.,  did  falsely  and  maliciously, 
write  and  publish  a  certain  scandalous  and  malicious  libel  of 
and  concerning  the  plaintiff,  in  his  aforesaid  business,  in  the 
form  o(  a  letter  directed  to  the  said  M  H,  containing  there- 
in this  false,  scandalous,  malicious,  and  defamatory  matter 
following  of  a'nd  concerning  the  plaintiff  in  bis  business 
aforesaid ;  "  Sir,  you  (meaning  the  said  M  H)  will  be  sur- 
prised to  see  a  stranger  write  to  you  (meaning  the  said  M 
jBT,)  but  as  I  (meaning  himself^  the  said  £,)  have  no  other 
view  but  doing  as  I  (again  meaning  kimstlfj  the  said  E,) 
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would  be  done  by,  therefore  as  I  (again  meaning  hmse^^  th€ 
said  Ej)  believe  you  (again  meamng  the  said  M  U)  are 
a  fair  trader,  therefore  cannot  see  you  (meaning  the  said 
M  Hf)  wronged  without  letting  you  (again  meaning  the 
said  M  H)  know  it,  for  I  (again  meaning  himself^  the  said 
EJ  am  told  you  (meaning  the  said  M  U)  have  large  deal- 
ings with  one  S  W  [meaning  the  plaintiff"}  and  he  [mean- 
ing the  said  plaintiff  1  was  a  bankrupt  some  years  before 
[meaning  be/ore  the  writing  and  publishing  of  the  said  libely'] 
and  never  could  get  his  [meaning  said  plaintiff* s}  certificate ; 
so  all  that  he  [meaning  the  said  plaintiff '\  has  or  deals  for» 
is  his  [meaning  the  plaintiff  ^s]  former  creditors'  right,  and 
he  [meaning  the  plaintiff']  has  not  been  in  business  above 
three  quarters  of  a  year,  and  now  is  joined  with  his  [mean- 
ing the  plaintiff  ^s]  brother  [meaning  one  G  W^]  and  J  M 
[meaning  one  J  J^i,]  and  they  [meaning  the  said  plaintiffs 
G  Wand  J M]  get  all  the  credit  they  [meaning  the  said 
plaintiffs  G  W  and  J  M]  can,  by  one  [meaning  one  of 
the  three  Jast  mentioned  persons]  recommending  another 
[meaning  another  of  those  three  last  mentioned  persotis^] 
and  they  [meaning  the  said  plaintiff  G  fV  and  J  M]  are 
arrested  every  day,  &c.  &c. ;  to  bril  one  another  and  pay 
nobody,  so  now  I  (meaning  himself  the  said  E^)  have  done 
my  [meaning  his^  the  said  E^s^]  part,  and  if  you  [meaning 
the  said  M  H]  are  not  the  man  it  [meaning  the  said  letter 
or  libel]  was  designed  for,  pray  burn  it  [meaning  the  said 
letter  or  /i6e/,]  and  if  you  [meaning  the  said  M  H]  take  the 
hint,  burn  it  [meaning  the  said  letter  or  Ubel^]  for  the  writ- 
er [meaning  the  writer  of  the  said  letter  or  libel  ]  is  neither 
to  get  nor  lose  by  it ;  so  farewell."  And  the  said  E,  on  the 
same  day,  at  &c.  aforesaid,  wrongfully,  falsely  and  malicious- 
ly sent  the  said  libel  in  the  form  of  a  letter,  unto  the  said 
M  H,  and  the  same  was  by  reason  thereof,  received  and 
read  by  the  said  M  H,  as  thereby  published  by  the  said  E, 
to  the  said  M  H ;  by  means  of  the  writing  and  publishing 
of  which  ssdd  talse,  scandalous,  malicious  and  libelous  mat- 
ters, the  plaintiff  is  not  only  much  hurt  and  pHejudiced  in 
his  good  name,  credit,  and  esteem  in  his  aforesaid  business; 
but  also  is  fallen  into  great  discredit  amongst  his  creditors, 
and  other  worthy  persons,  with  whom  he  had  dealt  and  trad- 
ed in  his  aforesaid  business,  and  of  whom  the  plaintiff  was 
accustomed  to  buy  goods  and  merchandise  on  credit,  with- 
out ready  money ;  and  especially  the  said  M  H,  insomuch 
that  those  creditors  and  other  persons,  and  especially  the 
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said  M  H,  on  occasion  of  the  writing  and  publishing  of 
the  said  libel,  have  altogether  refused,  and  still  do  refuse,  to 
buy  or  sell,  or  have  any  thing  to  do  with  the  plaintiff  in  his 
business  aforesaid,  &c. 

■ 

For  a  libdn    By  husband  and  toife^  far  charging  the  wife  with  slander ^ 

falsehoody  4^. 

In  a  plea  of  Trespass  on  the  Case,  for  that  whereas  the 
said  S  now  is,  and  'from  the  time  of  her  birth  hitherto  has 
been,  a  good,  pious,  virtuous  and  honest  subject  of  this 
commonwealth,  and  has  always,  during  all  the  time  aforesaid, 
behaved  and  governed  herself  as  such ;  and,  until  the  time 
of  the  writing  and  publishing  of  the  false,  scandalous  and 
malicious  libel  hereinafter  mentioned,  has  always  been,  and 
was  always  reputed  and  esteemed,  among  all  her  neighbors 
and  divers  other  good  and  worthy  citizens  of  this  common- 
wealth, to  be  a  person  of  good  name,  fame,  credit  and  rep- 
utation, to  wit,  at  said  N ;  and  she,  the  said  S,  has  never 
been  guilty,  nor  until  the  time  of  the  writing  and  publishing 
of  the  said  false,  scandalous  and  malicious  libel,  suspected 
to  have  been  guilty  of  slander  or  lying,  or  of  any  other  such 
hurtful  and  noxious  crime,  or  of  any  grossly  base  and  immor- 
al conduct;  and  the  said  W,and  S  his  wife,  before  the  time 
of  the  writing  and  publishing  of  the  said  false,  scandalous, 
and  malicious  libel,  were  used  to  live  quietly  and  happily  to- 
gether, and  to  enjoy  great  happiness  in  their  married  state ; 
yet  the  said  D,  well  knowing  the  premises,  but  contriving 
and  maliciously  intending  to  prejudice,  degrade,  and  injure 
the  said  S,  in  her  aforesaid  good  name,  fame,  credit,  and 
reputation,  and  to  hold  up  and  expose  her  to  public  infamy 
and  disgrace,  contempt  and  hatred,  and  to  disturb  and  de- 
stroy the  domestic  peace  and  happiness  of  the  said  S,  in 
her  family,  and  also,  to  subject  her  to  the  pains  and  penal- 
ties, by  the  laws  of  this  commonwealth,  made  and  provided 
against,  and  inflicted  on  persons  guilty  of  slander  or  lying, 
or  other  grossly  base  and  immoral  conduct,  did  on  &c»,  ac 
&c.,  falsely,  maliciously,  an  J  scandalously,  write  and  publish, 
and  cause  and  procure  to  be  written  and  published,  a  cer- 
tain false,  scandalous,  and  malicious  libel,  of  and  concerning 
the  said  S,  containing  therein  the  false,  scandalous,  defama- 
tory, and  opprobrious  matter  following,  of  and  concerning 
the  said  S ;  that  is  to  say,  *'  To  all  whom  it  may  concern. 
A  few  plain  truths  and  undeniable  facts.  S.  D.  [meanitf^ 
the  above  named  S,  wife  of  W.  Z>.,  of  ifc^  has  made  and 
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propagated,  and  still  persists  in  publishing  an  absolute  false- 
hood respecting  me  [meaning  himself,  the  soul  A]  ^i^*  that 
while  resident  at  N,  1  [meanitig  himself  the  said  />,]  punish- 
ed my  servant-girl  for  lying,  by  tying  her  tongue  to  her  toe 
with  a  thread  or  cord ;  I  [meaning  himself  the  said  D,]  have 
been  advised  by  several  of  my  friends,  to  bring  this  obnox- 
ious woman  [meaning  the  said  S"]  to  merited  and  exemplary 
justice  [meaning  thereby  that  the  said  S  was  liable  and  ought 
to  besfunished  for  the  crimes  of  lying  and  slander ;]  accord- 
ingly I  [meaning  himself  the  said  A]  have  intended  and 
threatened  to  prosecute  her  [meaning  the  said  Sj]  and  still 
hold  myself  [meaning  himseif  the  said  D,]  in  readiness  to 
do  it  [meaning  to  prosecute  the  said  iS^]  provided  my  friends 
[meaning  his^  the  said  D%  friends^]  shall  not  think  the  fol- 
lowing reasons  for  declining  a  prosecution  sufficient  and  sat- 
isfactory. 1st.  Said  S  [meaning  the  said  S.  Z).]  can  be 
proved  a  gross  and  common  liar  and  slanderer,  in  various 
other  instances,  in  which  there  appears  to  have  been  no 
reason,  provocation,  or  temptation  to  influence  her -[mfamii^ 
the  said  S '«]  false  and  scandalous  tongue  [further  meaning 
and  insinuatifig  thereby^  that  the  said  S,  before  the  time  of 
the  writing  and  publishing  of  the  said  libel^  had  been^  and 
was  frequently  and  repeatedly,  gwUy  of  the  base  and  atrO'^ 
dous  crimes  of  lying  and  slander j  and  that  she,  the  said  jS, 
had,  before  that  time,  falsely,  maliciously,  and  wickedly,  slan^ 
dered  and  defamed  the  character  of  him,  the  said  D,  and  the 
character  of  divers  other  persons.]  2d.  Her  [rneaning  the 
said  STsI  character  and  conduct,  in  other  respects,  are 
grossly  base  and  immoral  [meaning  and  insinuating  thereby^ 
that  the  said  S,  before  the  time  of  the  writing  and  publish-' 
if^  of  the  said  libel,  had  been  guilty  of  dioers  gross  and 
base  crimes  and  vices,  other  than  and  besides  the  aforesaid 
crimes  of  lying  and  slander,  and  that,  v»  her  conduct  and 
behavior,  she  was  not  influenced  nor  governed  by  any  just 
sentiments  or  principles  of  religion,  morality,  or  honor."] 
Hence,  3d,  I  [meaning  himself,  the  said  £>,]  ^bink  it  dis- 
honorable to  appear  as  a  party  in  a  legal  process  with  one 
[meaning  the  said  S,]  whose  character  is  thus  infamous  and 
contemptible  [meaning  and  insinuating  thereby,  that,  by  rea^ 
son  of  the  several  crimes,  vices,  mailers  and  things  which  he, 
the  said  I  \  had  so,  as  aforesaid,  falsely  and  maliciously, 
charged  and  alleged  against  her,  the  said  S,  above  in  the 
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said  libel,  the  character  and  reputation  of  her ^  the  said  S^  was 
and  had  become  infamous  and  cofUetnptible.)  If  any  person 
or  persons  wish  to  know  particularly  the  foundation  of  this 
statement  (meaning  the  several  matters  and  things  there  above 
in  the  said  libel  contained,  as  aforesaid^)  by  calling  on  roe 
(meaning  himself  the  said  Dj  they  (meaning  such  last  men* 
tioned  person  or  persons)  shall  be  furnished  with  full  and  un- 
questionable demonstration  of  the  truth  of  the  above  facts: 
(meaning  thereby  and  insintuitingj  that  the  said  S  had  ac^ 
tually  been  guilty  of  the  said  atrocious  aimes  of  lying  and 
slander,  and  of  the  said  divers  other  gross  and  base  crimes 
afid  vices.)  If  the  abovenamed  infamous  woman  (meaning 
the  said  S,  and  farther  meaning  and  insinuating  thereby, 
that  she,  the  said  S,  u:as  of  an  infamous  character  and  rep- 
utation,) or  any  of  her  (meaning  the  said  S^s)  beloved 
friends  and  privy  counsellors,  shall  consider  the  above  rep- 
resentation (meaning  the  several  matters  and  things  there 
above  in  the  said  libel  contained  as  aforesaid)  as  unfounded, 
I  (meaning  himself,  the  said,  D,)  pledge  myself  (meaning 
the  said  D)  to  support  it,  whenever  legally  called  to  do  so : 
(meaning  thereby  and  insinuating,  that  the  said  S  had  cic- 
tucUly  oeen  guilly  of  the  said  atrocious  crimes  of  lying  and 
slander,  and  of  divers  other  gross  and  base  aimes  and  vices^ 
and  that  he,  the  said  D,  could  prove  that  she,  the  said  S,  had 
been  guilty  thereof  as  aforesaid.)  Regard  to  the  cause  of 
truth,  which  always  suffers  by  the  forky  tpngue  of  falsehood, 
a  proper  respect  to  my  own  (mecming  his,  the  said  D%) 
character,  peace,  and  usefulness,  and  tenderness  for  the 
good  name  of  those,  who  have  already  suffered,  and  of  oth- 
ers who  are  equally  liable  to  suffer  by  the  unprovoked  mal- 
ice and  brazen  impudence  of  this  common  liar  (meaning  the 
said  S,  and  thereby  further  meaning  and  insinuating,  that 
the  said  S  had,  before  the  time  of  the  writing  and  publishing 
of  the  said  libel,  falsely,  maliciously,  and  wickedly  slander  A 
and  defamed  the  character  of  divers  persons,  and  that  she 
was,  and  frequently  had  been,  guilly  of  the  crimes  of  lying 
and  slander,)  are  my  (meaning  his,  the  said  lys,)  apology 
for  this  publication  of  her  (meaning  the  said  Sl*s)  true  char- 
acter :  (further  meaning  thereby  and  insinuatingy  that  the 
said  S  had  been  actucdly  guilty  of  the  said  atrocious  crimes 
of  lying  and  slander,  and  of  the  said  divers  other  gross  and 
base  crimes  and  vices.)  C.  D.  &c.  —  P.  S*  If  any  difficulty 
should  appear  in  reconciling  the  above  character  of  S.  !>• 
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(meaning  the  several  matters  and  things  there  above  in  the 
said  libel  contained  as  aforesaid^  of  and  concerning  the  said 
S)  with  the  verbal  recommendation  I  (meaning  himself^  the 
said  D,)  gave  her  (meaning  the  said  S)  when  she  (meaning 
the  said  S^)  left  my  (meaning  his,  the  said  D%)  employ,  the 
solution  is,  that  her  character  (meaning  the  said  S^s  charac- 
ter) has  become  thus  notoriously  obnoxious  since  her  (mean^ 
ing  the  said  S*s)  connexion  with  W  D.  (meaning  the  above 
named  W  A  It  is  presumed,  that  enough  is  here  said,  to 
satisfy  the  candid  and  unprejudiced.  With  regard  to  per- 
sons of  an  opposite  temper,  it  is  neither  my  [meaning  hiSj 
the  said  D%]  object  nor  hope  to  satisfy  them  in  this  or 
any  thing  else."  And  the  said  D  thereafterwards,  on  &c., 
wrongfully,  falsely,  and  maliciously,  sent  and  delivered,  and 
caused  to  be  sent  and  delivered,  the  libel  aforesaid,  unto 
one  E  O,  in  &c.,  and  the  same  libel  was,  by  means  of 
such  sending  and  delivery  thereof,  received  and  read  by 
the  said  O,  and  by  divers  other  persons,  as  thereby  pub-' 
lished  by  the  said  D  to  said  O,  and  to  the  said  other 
persons ;  by  means  of  the  writing  and  publishing  of  which 
said  false,  scandalous,  and  malicious  libel  and  libelous 
matters  by  the  said  D,  of  and  concerning  the  said  S,  she, 
the  said  S,  is  greatly  prejudiced,  degraded,  and  injured 
in  her  aforesaid  good  name,  fame,  credit,  and  reputation, 
and  is  held  up,  exposed,  and  brought  into  public  infamy, 
disgrace,  contempt  and  hatred ;  and,  by  reason  of  the 
premises  aforesaid,  divers  good  and  worthy  citizens  and 
subjects  of  the  said  commonwealth,  to  whom  the  inno- 
cence and  integrity  of  the  said  S,  in  the  premises,  were 
unknown,  have,  on  occasion  of  the  writing  and  publishing 
oi  the  said  libel,  from  thence 'hitherto  refused,  and  still 
do  daily  more  and  more  refuse,  to  have  any  acquaintance 
or  discourse  with  her,  as  they  were  before  accustomed  to 
do;  and  by  means  of  the  writing  and  publishing  of  the 
said  libel,  as  aforesaid,  the  domestic  peace  and  happiness 
of  the  said  S,  in  her  family,  have  been  greatly  disturbed, 
and  she  has  suffered  great  anxiety  and  distress  of  mind, 
and  has  been  rendered  liable  to  be  prosecuted  for  the 
crimes  of  lying  and  slander,  and  lor  the  said  divers  other 
gross  crimes  and  vices,  and  immoral  conduct  and  actions, 
and  she  has  been  greatly  injured  end  prejudiced  in  many 
other  respects. 
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4.  Jction  on  the  Case  Jor  Deceit. 

This  action  may  be  maintained  wherever  one  practises  any  deceit  to 
the  injury  of  another,  as  playing  with  false  dice,  or  cheating  at  cards, 
and  in  this  way  winning  his  money ;  and  generally,  in  all  cases  where 
money  is  obtained  from  another  by  false  pretences,  this  action,  as  well 
as  an  action  for  money  had  and  received,  may  be  maintained.  It  lies 
also  where  one  man  personates  another,  and  in  his  name  does  any  act 
to  his  prejudice. 

It  lies  also  against  a  man  for  acting  deceitfully  in  bis  trust,  or  office, 
or  business,  or  trade ;  as  if  an  attorney  should  betray  the  interests,  se- 
crets, ^c.  of  his '  client ;  or  an  officer  should  make  a  false  return  of 
process ;  or  a  surgeon  should  make  rash  experiments  on  his  patient ; 
{$€€  2  Wils.  359  ;)  or  a  trader  should  sell  goods,  knowing  them  to  be 
of  a  bad  quality,  as  of  a  good  quality ;  as  false  or  counterfeit  jewels, 
6cc.  for  real  and  genuine,  dec.  But  it  does  not  lie  for  a  false  affiroiation 
respecting  the  value  or  price.     1  Licv.  102  ;  1  Sid.  146. 

This  action  may  be  maintained  against  an  infant  for  a  false  affirma- 
tion that  he  is  of  age,  whereby  he  obtains  money,  &c.  Set  1  Sid.  183 ; 
•qwBre, 

So  if  a  man  sells  goods  belonging  to  another,  as  his  own,  and  with 
•or  without  an  express  warranty,  that  they  are  his,  this  action  may  be 
maintained.  6  Johns.  R.  181.  And  even  although  the  money  has  not 
been  paid,  and  the  real  owner  has  not  taken  away  the  goods.  2  Cro. 
474 ;  9  H.  7,  21,  b. ;  2  Esp.  R.  417.  Where  A  sells  goods  not  tfi 
hit  possessioHy  without  an  express  warranty  of  ownership,  if  they  are 
not  his  goods,  it  will  be  safer  to  bring  Assumpsit  for  money  had  and 
received,  to  recover  back  the  purchase  money. 

This  action  may  be  maintained  against  the  master,  for  the  deceitful 
act  of  the  servant  in  the  course  of  his  employment,  though  without  the 
master's  knowledge.  1  Salk.  282  ;  2  Salk.  440 ;  Str.  653.  But  if  the 
servant  act  contrary  to  the  express  directions  of  the  master,  the  servant 
alone  is  liable.     2  Salk.  442. 

This  action  will  also  lie,  for  falsely  representing  a  person  to  be  in 
good  circumstances,  with  an  intention  to  deceive^  by  reason  of  which 
another  person  trusts  him  and  loses  his  debt.  3  D.  &  B.  51 ;  6  Johns. 
R.  181.  And  it  seems,  that  where  there  is  a  fraudulent  suppressio  veri 
in  a  representation,  it  may  be  equivalent  to  such  gross  falsehood,  as  to 
sustain  an  action.     1  East's  R.  818 ;  6  Johns.  R.  181. 

Where  this  action  cannot  he  maintained. 

Where  there  is  an  express  warranty,  it  is  commonly  safest,  as  well 
as  most  agreeable  to  analogy,  to  declare  in  Assumpsit,  though  in  many 
cases  Deceit  may  also  be  maintained.  For  it  is  very  possible,  that  the 
warranty  may  be  false  or  not  complied  with,  without  any  intention  to 
deceive  on  the  seller's  part,  but  in  Assumpsit,  the  plaintiff  recovers  for 
the  breach  of  the  express  warranty,  whether  there  was  any  intention  to 
cheat  or  deceive,  or  not. 

The  gist  of  the  action  of  deceit  consists  of  falsehood  and  an  in- 
tention to  deceive  or  defraud,  and  wherever  either  of  these  is  wanting, 
in  strictness,  the  action  of  deceit  cannot  be  maintained ;  and  though 
there  are  cases  apparently  inconsistent  with  this  principle,  where  tho 
Miction  has  been  sustained  without  any  fraudulent  intent  in  Jfaci^  yet,  on 
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an  examination  of  the  pleadings  in  such  cases,  it  will  be  found,  that 
fraud  or  deceit  is  always  alleged,  and  the  circumstances  of  the  case 
amount  technically  to  deceit  or  fraud,  however  free  they  may  be  from 
moral  turpitude. 

In  some  cases,  howeyer,  where  there  is  an  intention  to  deceive,  and 
the  plaintiff  is  actually  deceived,  he  cannot  maintain  an  action  for  it ; 
as  if  the  deceit  is  of  such  a  nature  as  could  impose  on  no  one  without 
gross  negligence,  carelessness,  or  inattention,  this  action  will  not  lie. 
For  even  an  express  warranty  will  not  extend  to  defects  obvious  to  the 
buyer^'s  senses. 

If  there  is  an  mtention  to  deceive,  but  the  plaintiff  in  fact  is  not  im- 
posed on,  being  acquainted  with  the  real  state  of  things,  no  action  can 
be  maintained  for  a  false  representation.  2  East's  R.  92 ;  8  Johns.  R. 
19. 

If  the  plaintiff  is  deceived  by  a  false  representation,  which  however  was 
made  honestly,  and  under  a  mistaken  belief,  he  cannot  recover.  Peake's 
Cases,  226. 

Lord  Kenyon,  in  the  last  cited  case,  lays  down  the  rule  in  such  cases, 
thus,  "  it  must  appear,  that  the  lie  was  told  for  the  purpose  of  impos' 
ing  on  the  plaintiffs^  arid  that  they,  relying  on  that  information,  were 
deceived. 

DECLARATIONS  IN  CASE  FOR  DECEIT. 

Selling  advlterated  toincy  toarranting  the  same  to  he  good. 

For  that  whereas  the  said  D,  at  &c.  on  &c.  in  consider- 
ation of  &c.,  by  the  plaintiff  to  the  said  D,  then  and  there 
in  hand  paid,  did  bargain  and  sell  unto  the  plaintiff  one  tun 
of  wines ;  and  upon  making  said  bargain  and  sale,  the  said 
D  did  then  and  there  warrant  the  said  wines  to  be  good 
and  perfect  wines  and  in  good  condition ;  yet  the  plaintiff 
avers,  that  the  said  wines'  were  at  the  time  of  said  bargain 
and  sale,  corrupted  and  adulterated  wines,  and  if  drank, 
hurtful  to  man's  body;  whereby  the  plaintiff,  upon  said 
bargain  and  sale  and  warranty,  was  then  and  there  greatly 
deceived  and  defrauded,  8fc.    Bohun^  240. 

Deceit  in  the  quantity  of  liquor  sold. 

For  that  the  said  D,  at  &c.,  on  &c.,  falsely  and  scandal 
lously  deceived  the  plaintiff,  by  then  and  there  selling  him, 
the  plaintiff,  a  certain  quantity  of  spirituous  liquor,  called 
&c.,  as  and  tor  the  quantity  of  two  gallons,  and  then  and 
there  warranting  the  same  to  be,  and  to  contain  in  itself 
that  quantity ;  when  in  truth  and  fact,  the  said  quantity  of 
spirituous  liquor  so  sold  and  warranted  as  aforesaid,  at  the 
time  of  sale  and  warranty  thereof,  was  not,  nor  did  contain 
in  itself,  the  said  quantity  of  two  gallons,  but  a  much  less 
quantity,  to  wit,  six  quarts,  and  no  more,  as  the  said  D  then 
well  knew,  to  wit,  at  &c.    8  Went.  366. 
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Deceit  in  the  sale  of  wool  deeettjullif  packed  and  not  merchantable^  ^e. 

For  that  the  plaintiff,  on  &c.,  at  &c.  bargained  with  the 
said  D  to  buy  of  him  &c.  wool,  which  was  then  and  there 
packed  and  bound  up  into  &c.,  parcels,  in  the  form  and  bad 
the  appearance  of  fleece  wool.  And  the  said  D,  by  then 
and  there  warranting  the  said  wool,  and  every  parcel  there- 
of, to  be  fleece  wool,  and  to  be  packed  and  bound  up  fairly 
and  without  deceit,  and  to  be  good  and  merchantable,  then 
and  there  deceitfully  sold  the  same  to  the  plaintiff  for  the 
sum  of  0 — ^  to  be  thereafterwards  paid  by  the  plaintiff-  for 
the  same.  And  the  plaintiff  avers,  that,  at  the  time  and 
place  of  said  sale,  the  said  wool  was  deceitfully  packed  and 
bound  up,  and  that  &c.  parcels  thereof  were  not  fleece 
wool,  nor  good  nor  merchantable  wool ;  but  that  the  inside 
of  said  parcels  were  wool  of  a  much  less  value,  and  not 
good  nor  merchantable  wool ;  of  all  which  the  said  D  was 
then  and  there  well  knowing.  And  so  the  said  D  falsely 
deceived  and  defrauded  the  plaintiff,  &c.    8  Went.  369. 

Deceit  in  the  sale  of  pine  logs. 

For  that  the  plaintiff,  on  &c.,  at  &c.,  bai^ined  with  the 

said  D  to  buy  of  him  pine  logs,  then  lying  at  &c., 

as  and  for  pine  logs,  sound  and  fit  to  make  clear  and  mer- 
chantable boards,  for  the  sum  of  $ — .  And  the  said  D, 
then  and  there  sold  the  same  to  the  plaintiff,  as  and  for  pine 
logs,  sound  and  fit  to  make  clear  and  merchantable  boards, 
for  the  said  sum  of  $ — ,  then  and  there  paid  by  the  plaintiff 
to  the  said  D ;  which  said  pine  logs  were  there  at  the  time 
of  said  sale,  unsound,  rotten,  and  unfit  to  make  clear  and 
merchantable  boards,  which  the  said  D  then  and  there  well 
knew.  And  so  the  said  D  deceitfully  injured  and  defraud- 
ed the  plaintiff  &c.  N.  Dane. 

Deceit  in  the  sale  of  soap,  being  unmerchantable. 

First  Count.  For  that  whereas  the  said  D  and  E,at  &c., 

on  &c.,  bargained  with  the  said  plaintiffs  for pounds 

weight  of  soap,.at per  pound,  the  said  D  and  E  well 

knowing  the  said  soap  to  be  insufficiently  and  deceitfully 
made, and  unmerchantable,  by  warranting  the  said  soap  to  be 
sufficiently  and  well  made,  good  and  merchantable,  lor  and 
in  consideration  of  $ —  paid  them  by  the  plaintiff,  then  and 
there  deceitfully  and  fraudulently  sold  and  delivered  him  the 
said  soap,  insufficiently  and  deceitfully  made  and  uoroer- 
cban table,  and  the  said  plaintiff,  ignorant  of  the  premisesi 
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and  deceived  by  the  said  D  and  E  as  aforesaid,  thereafter- 
wards  on  the  same  day,  shipped  and  exported,  with  great 
expense  and  risk,  the  said  soap  to  Bourdeaux  in  France, 
and  thereafterwards,  mr.  at  S  aforesaid,  on  &c.,  the  said 
plaintiff  wholly  lost  the  -sale  of  the  said  $oap,  by  reason  that 
the  same  was  found  bad  and  unmerchantable ;  and  thereby 
is  injured  and  has  suffered  damage  the  amount  paid  for  said 
soap,  with  his  expenses  aforesaid,  amounting  to  $ — ,  and 
great  profits  amounting  to'  $ — ^  then  and  there  accruing,  and 
to  be  had  upon  the  like  quantity  of  merchantable  soap. 

Second  Count.    And  whereas  the  said  plaintiff,  at  &c., 
on  &c.,  had  bargained  with  the  said  D  and  E,  for  other 

pounds  weight  of  good  and  merchantable  soap,  at  &c. 

per  pound,  amounting  to  $ — ^  paid  them  by  the  plaintiff; 
yet  the  said  D  and  E,  maliciously  contriving  to  deceive  and 
defraud  the  said  plaintiff,  thereafterwards,  on  the  same  day, 
sold  and  delivered  him  other pounds  weight  of  un- 
merchantable soap,  last  aforesaid  bargained  to  the  said  plain- 
tiff, and  the  said  plaintiff,  ignorant  of  the  premises,  and 
wholly  deceived  therein  as  aforesaid,  thereafterwards,  on 
the  same  day,  shipped  and  exported,  with  great  expense 
and  hazard,  the  said  last  mentioned  soap  to  Bourdeaux  in 
France,  and  thereafterwards  viz.  at  S  aforesaid,  on  &c.,  the 
said  plaintiff  wholly  lost  the  sale  of  the  said  soap  last  men- 
tioned by  reason  that  the  same  was  found  bad  and  unmer- 
chantable, and  thereby  the  said  plaintiff  has  lost  and  suffer- 
ed damage  to  the  amount  of  the  said  sum  paid  for  the  soap 
last  ment^foned,  with  all  expenses  and  risks  thereon,  amount- 
ing to  the  sum  of  % — ,  and  also  great  profits,  amounting  to 
% — J  then  and  there  accruing  and  to  be  had  upon  the  like 
quantity  of  good  and  merchantable  soap.  Green  v.  Bishop^ 
S.J.  C.  1796.  S.  Sew  ALL. 

Deceit  in  the  $ale  of  soap^  candles^  4*^«  being  unmerchaniahh. 

For  that  the  said  D,  at  &c.,  on  &c.,  was  possessed  of  a 
quantity  of  soap,  usually  called  white  soap,  and  of  a  quantity 
of  soap,  usually  called  brown  soap,  and  also  of  a  quantity  of 
dipped  candles  of  tallow,  all  which  said  soap  and  candles, 
were  bad  and  unmerchantable,  and  insufficiently  made  and 
of  unsuitable  materials  respectively,  and  being  so  possessed 
of  the  same  did  then  and  there,  in  order  to  induce  the  said 
plaintiff  to  purchase  the  same,  and  knowing  the  same  then 
and  there  to  be  bad  and  unmerchantable,  and  made  of  in- 
siifficieut  materials,  and  insuflSciently  made,  falsely  affirm 
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and  warrant  the  said  soap  and  candles,  to  be  good  and  mer- 
chantable, and  made  o(  suitable  materials,  and  sufficiently 
made,  whereby  the  plaintiff  was  induced  to  buy  of  the  said 

D,  pounds  weight  of  the  ssdd  brown  soap,  at  the 

rate  of  &c.  per  pound,  and  pounds  weight  of  said 

white  soap,  at  &c.  per  pound,  and pounds  weight  of 

said  dipped  candles  of  tallow,  and,  in  consideration  of  the 
sum  of  $— »,  paid  the  said  D  by  the  said  plaintiff,  being  at 
the  rate  aforesaid,  the  said  D  did  then  and  there  sell  »nd 

deliver  unto  the  said  plaintiff,  the  aforesaid weight  of 

brown  soap,  and  the  aforesaid weight  of  white  soap, 

and  the  aforesaid  '  weight  of  candles  of  tallow,  as  and 
for  good  and  merchantable,  made  of  suitable  materials,  and 
sufficiently  made,  and  did  then  and  there  warrant  them  to 
be  so.  Now  the  plaintiff  in  fact  says,  that  the  said  soap 
and  the  said  candles,  were,  at  the  time  of  said  sale  and  de* 
livery,  bad  and  unmerchantable,  made  of  unsuitable  mate- 
riaU,  and  insufficiently  made,  of  all  which  the  said  D  was 
then  and  there  well  knowing.  And  the  said  plaintiff,  igno- 
rant of  the  premises,  and  being  deceived  by  the  said  D,  as 
aforesaid,  thereafterwards,  rir.,  on  the  same  day,  shipped 
and  exported  the  said  soap  and  the  said  candles,  with  great 
expense  and  risk,  to  Mantes  in  France,  where,  afterwards, 
viz.  at  said  S,  on  &c.  aforesaid,  the  said  soap,  being  bad  and 
unmerchantable,  and  insufficiently  made,  and  of  unsuitable 
materials,  the  greater  part  thereof  was  lost  to  the  said  plain- 
tiff, together  with  his  expenses  aforesaid,  amounting  to  $— ; 
and  he  was  thereby  deprived  of  great  profit  and  gain  in  the 
said  soap  and  candles,  amounting  to  a  great  sum,  viz.  the 
sum  of  $ — t  then  and  there  accruing  on  good  and  mer- 
chantable soap. 

For  deceit  in  the  $ale  of  eoap. 

First  Count.  For  that  whei*eas  the  said  D,  at  &c.,  on 
&c.,  in  consideration  of  &c.,  to  him  paid  by  the  said  plain- 
tiffs, undertook  and  promised  to  deliver  them pounds 

weight  of  best  soap,  and  -^—^  pounds  weight  of  soap  of  the 
second  quality,  with  boxes  for  the  same,  and  to  be  good  and 
merchantable  soap ;  but  the  said  D,  thereafterwards,  on  the 
same  day,  disregarding  his  undertaking  aforesaid,  and  con* 
triving  to  deceive  the  said  plaintiffs,  delivered  them  — *-* 
pounds  weight  of  soap,  insufficiently  and  deceitfully  made 
of  had  and  unsuitable  materials,  and  of  which  the  said  D 
was  well  knowing. 
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Sbcond  Count.  And  for  that  whereas  the  s«d  [dainttffs, 
tberearterwardsy  viz.  on  the  same  day,  bargained  with  the 
said  D  for  a  quantity  of  soap,  to  be  of  the  best  and  second 
quality ;  and  the  said  D,  then  and  there  sold  to  the  plaintiffs 

other pounds  weight  of  soap,  by  warranting  part  there* 

of,  piz. pouhds  weight,  to  be  of  the  best  quality,  and 

pounds  weight  to  be  of  the  second  quality ;  but  the 

said  D,  then  and  there,  upon  the  bargain  aforesaid,  contriv- 
ing to  deceive  and  defraud  the  plaintiffs,  delivered  to  the 

plaintiffs  other pounds  weight  of  soap,  insufficiently 

and  deceitfully  made,  and  of  bad  and  unsuitable  materials ; 
of  which  the  said  D  was  well  knowing,  and  received  there- 
fop,  and  for  the  boxes  containing  the  same,  the  sum  of  $ — 
in  payment  for  the  same,  sold  as  for  good  and  merchantable 
soap.  And  the  plaintiffs  aver,  that,  being  ignorant  of  the 
fraud  and  deceit  of  the  said  D  in  the  premises,  they  there- 
afterwards,  viz.  on  &c.  shipped  and  exported  the  said  two 
quantities  of  soap,  delivered  by  the  said  D  as  aforesaid,  for 
sale  beyond  the  seas,  viz.  to  Nantes  in  France ;  but  the  said 
soap  being  bad,  unmerchantable,  and  insufficiently  and  de- 
ceitfully made,  the  plaintiffs  there,  to  wir,  at  S  aforesaid,  on 
&c.,  suffered  great  loss  on  the  said  soap,  viz.  &c.  expense 
thereon,  and  &c.  profit  arising  on  merchantable  soap ;  to 
the  damage,  &c.    S.  J.  C.  1797.  S.  Scwall. 

Note.  At  the  first  examination  of  the  two  preceding  counts,  there  is 
apparently  a  misjoinder  of  Assumpsit  with  Case.  The  second  count  is 
obviously  in  Case,  but  the  first  does  not  at  first  view,  seem  to  belong  to 
that  form  of  action.  It  begins  in  Assumpsit  and  alleges  a  promise,  and 
then  proceeds  as  if  setting  out  a  breach.  However,  it  concludes  in 
Case,  for  if  considered  in  Assumpsit,  tho  breach  is  not  logically  assigned. 
The  plaintiff  declares,  that  the  defendant  promised  to  deliver  him  good 
soap ;  he  concludes  that  the  defendant  disregarding  his  promise,  delivered 
him  bad  soap.  This  is  no  breach,  because  it  does  not  appear  but  thai  he 
delivered  good  soap  and  bad  soap  too.  The  breach  should  be  assigned, 
thai  he  did  not  deliver  good  soap^  ^c.  This  count,  therefore,  if  gc^  at 
all,  must  be  considered  in  Case,  and  then  there  is  no  misjoinder,  and 
of  this  opinion  probably  were  the  counsel,  Parsons  and  Prescott,  for  they 
pleaded  ^  not  guilty  *^  to  both  counts.  Q^uare  of  the  special  damages  in 
the  second  count 

1st  Count.    For  deceit  in  the  sale  of  pigs  fattened  on  unwholesome  food. 

For  that  whereas  the  said  plaintifif  at  &c.,  on  &c.,  had 
bargained  with  the  said  D  and  E,  to  buy  of  them  fourteen 
live  pigs,  for  a  large  sum  of  money,  to  wit,  the  sum  ot  $— , 
being  then  and  there  a  good  and  sound  price,  and  valuable 
consideration  for  good  and  sound  pigs»  which  had  been  fed 
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with  proper  (bod,  and  suitable  to  be  killed,  for  good  and 
merchantable  pork,  to  wit,  at  &c,  aforesaid,  on  the  day  and 
year  aforesaid ;  and  the  said  D  and  E,  then  and  there,  weH 
knowing  the  said  pigs  to  have  been  fed  upon  flax-seed  cakes, 
so  called,  and  that  the  flesh  of  the  same  was  thereby  render- 
ed stinking  and  offensive,  and  unfit  for  use,  then  and  there 
falsely,  fraudulently  and  deceitfully  offered  for  sale,  and  did 
in  fact  fraudulently,  falsely,  and  deceitfully,  sell  and  deliver 
the  said  pigs  to  the  said  plaintiff*,  who  was  wholly  ignorant 
of  the  premises,  as  and  for  good  pigs,  fit  for  use,  and  as 
having  been  fed  with  proper  food,  and  suitable  to  be  killed 
for  good  and  merchantable  pork ;  and  the  plaintiff'  in  fact 
saith,  that  he,  afterwards,  viz.  on  &c.,  killed  the  same  pigs, 
and,  at  great  trouble  and  expense,  salted  and  shipped  the 
same,  on  board  the  &c.,  whereof  one  A  B  was  master,  for 
&c* ;  and  the  plaintiff  further  avers,  that  the  flesh  of  said 
pigs,  by  reason  of  their  having  been  fed  as  aforesaid,  of 
which  he  was  wholly  ignorant,  and  whereof  the  said  D 
and  E  were  well  knowing  as  'aforesaid,  was  rendered  stink- 
ing and  unfit  for  use,  and  so  damaged  and  offensive,  that 
the  plaintiff  sustained  great  loss  and  detriment,  in  and 
about  the  sale  thereof,  to  wit,  &c.,  at  &c.  aforesaid,  viz.  at 
•^c.  (the  venue  ;)  and  so  the  said  plaintiff  saith,  that  the  said 
D  and  E,  on  &c.,  at  &c.  aforesaid,  falsely,  fraudulently,  and 
•deceitfully  deceived  him  the  said  plaintiff 

Stated  more  generally. 

Second  Count.  For  that  whereas  the  said  plaintiff, 
thereafterwards,  to  wit,  on  &c.,  bargained  with  the  said  R 
and  £  to  buy  of  them  fourteen  other  ^pigs,  to  be  killed  for 
good  fresh  pork,  for  a  large  sum  of  money,  viz.  the  sum  of 
{iJ[«-^;  and  the  said  R  and  E,  then  and  there  well  knowing 
the  same  pigs  to  be  damaged,  and  unfit  to  be  killed  for  fresh 
pork,  then  and  there  falsely,  fraudulently,  and  deceitfully 
•offered  for  sale,  and  then  and  there  ^o  falsely,  fraudulently, 
;and  deceitfully  did  sell  and  deliver  the  same  other  pigs  to 
:said  plaintiff,  as  and  for  good  pigs,  fit  to  be  killed  for  good 
fresh  pork ;  and  the  said  plaintiff,  being  wholly  deceived  re- 
specting the  premises,  then  and  there  paid  the  said  R  and  E, 
the  sum  ol^ — i  being  a  sound  price,  and  valuable  consider- 
ation for  good  pigs,  fit  to  be  killed  for  good  fresh  pork ;  and 
the  said  plaintiff  in  fact  saith,  that  he,  thereafterwards,  viz. 
on  &C.,  killed  said  other  pigs,  and  that  the  flesh  thereof  was 
bad,  and  unfit  for  fresh  pork ;  and  the  said  plaintiff  further 
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aversi  that,  in  order  to  make  the  best  of  the  same,  he  there* 
afterwards,  viz.  on  &c.,  at  great  expense  and  trouble,  salt- 
ed, and  shipped,  and  sent  the  same  on  board  the  &c.«  to 
&c,,  that  die  same,  when  opened  for  sale  there,  was  found 
to  be  damaged,  and  not  merchantable,  and  that  thereby  he 
tbere  met  and  sustained  great  loss,  and  trouble,  viz.  the  sum 
of  &c«,  in  selling  and  disposing  of  the  same  at  &c.,  to  wit, 
at  &C.  aforesaid,  and  so  the  said  plaintiff  says,  that  the 
aaid  R  and  £,  falsely,  fraudulently,  and  deceittuUy  deceived 
the  said  plain  ti£ 

The  same  as  the  first  county  stated  more  concisely. 

Third  Covjxt.  And  also  for  that  whereas  the  said  plain* 
tiffs,  thereafterwards,  viz.  on  &c.,  had  bargained  with  the 
said  D  and  £,  to  buy  of  them  fourteen  live  pigs,  other  than 
those  abovementioned ;  and  the  said  D  and  £,  then  and 
there,  well  knowing  the  same  other  pigs  last  mentioned,  to 
have  been  fed  upon  flax*seed  cakes,  so  called,  and  to  have 
been  thereby  damaged  and  rendered  unfit  to  kill  for  pork, 
then  and  there,  by  warranting  the  same  other  pigs  last  men- 
tk>ned,  to  be  good  and  fit  to  be  killed  for  pork,  falsely,  de- 
ceitfully, and  fraudulently  sold  the  same  other  pigs  last  men- 
tioned to  the  said  plaintiff,  for  a  great  sum  of  money,  viz. 
Cor  the  sum  of  $— ,  which  was  a  good  sound  price,  and  val- 
uable consideration  for  the  same,  whereas  in  truth  and  fact, 
the  same  other  pigs,  last  mentioned,  were  damaged,  and 
were  unfit  to  be  killed  for  pork,  and  the  flesh  of  the  same, 
when  killed,  was  offensive  and  stinking ;  and  so  the  said 

Klaintiff  saith  that  the  said  D  and  E  falsely  and  fraudulent- 
/  deceived  him,  the  said  plaintiff;  all  which  is  to  the  dam- 
age, &c,     Whittemore  v.  Pike.  S.  Putnam. 

Note.  !&.ii  action  on  the  case  for  a  deceit,  in  a  bargain,  is  maintaina- 
ble  only,  where  the  deception  complained  of,  has  been  intentional  on  the 
part  of  the  seller,  and  the  purchaser  was  actually  deceived,  and  has  sus- 
tained a  damage  in  consequence  of  it.  See  the  case  of  Emerson^  Sf^c,  v. 
Brigham^  ^c,^  10  Mass.  R.  197.  Sewall,  Justice,  in  that  case,  recognizes 
the  rule  laid  down  by  Popham,  Justice,  there  cited,  to  be  good  law.  ^'  If 
I  have  an  article,  which  is  defective,  whether  victuals,  or  any  thing  else, 
and  I,  knowing  it  to  he  defective^  sell  it  as  sound,  and  so  represent  it  or 
affirm  it,  an  action  upon  the  case  lies  for  the  deceit.  But,  although  it  be 
defective,  if  that  be  unknown  to  me,  although  I  represent  or  afiSrm  it  to 
be  sound,  yet  no  action  lies,  unless  I  warrant  it  to  he  sound.^^ 

Under  the  Revised  Statutes  of  Massachusetts,  the  penalty  for  selling 
diseased,  corrupted,  or  unwholesome  provisions,  whether  meat  or  drink, 
without  making  the  same  fully  known  to  the  buyer,  is  imprisonment  in 
the  county  jail,  not  more  than  six  months,  or  a  fine  not  exceeding  two 
hundred  dollan,  ^.,  dec. 
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ForfaUdy  qfirming  a  note  to  be  made  kp  R^of  B^  und  asHgning  it  a$ 

eueh^  when  in  fact  U  was  made  by  R^of  A^an  insolvent. 

For  that  the  said  £,  on  &€.,  at  &c.,  being  possessed  of  a 
promissory  note,  whereby  one  R,  of  A,  promised  to  pay  to 
the  said  E,  or  order,  $ — ,  on  demand,  with  lawful  interest 
for  the  same,  until  paid ;  and  the  said  E,  knowing  that  the 
said  R  had  absconded,  and  that  neither  he  nor  his  estate, 
could  be  come  at  to  be  attached,  nor  the  said  $ — ^  nor  the 
interest  thereof,  eould  be  recovered ;  and  intending  and 
fraudulently  contriving  to  defraud  and  deceive  the  plain- 
tiff, thereafterwards,  on  the  same  day,  falsely  affirmed 
and  declared  to  the  plaintiff,  that  the  said  promissory  note 
was  made  and  given  by  one  R,  of  B.  And  the  plaintiff, 
giving  cre<lit  to  the  said  declaration  of  said  E,  and  knowing 
the  said  R,  of  B,  to  be  a  person  of  substance,  and  well  able 
to  pay  the  said  $ —  and  the  interest  thereof,  then  and  there 
bought  the  said  promissory  note  of  the  said  E,  and  paid  him 
in  neat  cattle  the  value  of  the  said  $ — ^  and  the  interest 
thereof  then  due.  And  the  said  E  then  and  there  sold  the 
said  note  to  the  plaintiff,  for  the  price  aforesaid,  as  a  note 
made  and  given  by  the  said  R,  of  B,  the  said  E,  at  the  same 
time,  well  knowing  that  the  same  note  was  not  made  and 
given  by  the  said  R,  of  B,  and  that  it  was  worth  nothing ; 
and  thereby  deceived  the  plaintiff,  and  defrauded  him  of 
0 — ^  &c.  Trowbridge. 

Deceit  for  affirming  T  to  be  a  man  of  good  substance^  and  thereby  in^ 
ducing  plaintiff  to  sell  him  a  yoke  of  oxen  on  credit. 

For  that  the  said  R,  on  &c.  in  order  greatly  to  deceive 
the  plaintiff,  came,  together  with  one  T,  to  the  plaintiff's 
bouse,  in  S  aforesaid ;  and  then  and  there,  well  knowing 
that  the  plaintiff  had  a  yoke  of  oxen  lor  sale,  declared  to 
the  plaintiff  that  the  said  T  was  a  person  of  good  substance, 
and  a  brazier  in  Boston,  in  the  county  of  S,  and  of  consid- 
erable trade  and  business,  and  was  obliged  to  ship  off  a 
considerable  quantity  of  beef,  and  assured  the  plaintiff  he 
might  safely  trust  said  T.  And  accordingly,  the  plaintiff 
crediting  the  words  and  speeches  of  the  said  R,  was  then 
and  there  prevailed  upon  to  sell  a  pair  of  oxen  to  the  said 
T,  for  the  sum  of  ;^80,  and  to  take  the  said  T's  note  for  the 
payment  thereof,  on  &c.,  then  next  ensuing ;  whereas  the 
said  R  well  knew,  at  the  time  of  sale  of  said  oxen,  and  the 
taking  of  said  note,  that  the  said  T  was  not  the  person  by 
him  represented  as  aforesaid,  and  no  brazier  in  said  Boston, 
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nor  in  such  trade  and  business,  nor  in  such  credit  as  afore- 
said ;  but  was  an  imposter,  equipped  by  the  said  R  to  im- 
pose on  people,  and  to  deceitfully  gain  the  property  of  oth- 
ers upon  credit ;  by  all  which  talse  and  deceitful  actions  and 
sayings  of  the  said  R,  the  plaintiff  was  not  only  deceived 
in  the  sale  of  his  oxen  as  aforesaid,  but  put  to  $60  charges 
and  costs,  in  regaining  his  said  oxen.       R.  Auchmutt. 

Deceit  for  falsely  affirming  G  to  he  a  man  of  interest^  4*^.,  and  thereby 

inducing  plaintiff  to  trust  kim. 

For  that  whereas,  on  &c.,  at  &c,,  a  certain  discourse  was 
moved  and  had  between  the  plaintiff  and  one  6,  and  the 
said  D,  of  and  concerning  the  plaintiff's  selling  to  the  said 
G,  certain  goods  and  wares,  of  which  the  plaintiff  was  then 
possessed,  of  the  value  of  $ — ,  and  of  and  concerning  the 
said  G's  purchasing  the  same  upon  credit,  and  giving  his 
promissory  note  for  the  same,  payable  with  interest,  in  one 
month ;  and  the  plaintiff,  not  knowing  the  circumstances  of 
said  G,  and  whether  he  was  of  ability  to  pay  the  same  sum, 
declined  and  refused  to  trust  the  said  G,  with  the  said 
goods  and  wares,  or  to  take  his  promissory  note  therefor, 
unless  he  could  be  well  assured  ot  said  G's  ability  to  pay 
the  same  sum.  And  the  said  D,  then  and  there,  well  know- 
ing that  the  said  G  was  not  of  sufficient  ability  to  pay  the 
said  sum,  and  was  not  worth  one  cent  in  the  world,  and  well 
knowing  that  the  said  G  intended  never  to  pay  the  same 
sum,  but  to  cheat  the  plaintiff  thereof,  then  and  there,  false- 
ly and  fraudulently  affirmed  to  the  plaintiff,  that  the  said  G 
was  a  person  of  interest,  and  of  sufficient  ability  to  pay  the 
said  sum,  and  that  the  plaintiff  need  not  be  afraid  to  give 
bim  credit,  or  to  take  his  promissory  note,  payable  in  one 
month  therefor.  And  the  plaintiff  avers  that  he,  believing 
and  trusting  in  the  said  false  information  of  the  said  D,  did 
then  and  there  credit  the  said  G  for  divers  goods  and  wares, 
to  the  value  of  $ — »  and  then  and  there  took  his  promisso- 
ry note  to  that  date,  for  the  payment  of  the  same  sum,  in 
one  month  from  the  date  of  said  note,  and  interest  for  the 
same  till  paid  ;  and  the  plaintiff  further  avers,  that  the  said 
O  was  not  then  worth  one  cent,  which  the  said  D  well 
knew ;  and  the  plaintiff  has  never  been  able  to  find  the 
said  G  since,  who  has  absconded,  although  he  has  spent 
much  money  in  seeking  to  find  him  ;  and  so  has  totally  lost 
the  said  sum  and  interest ;  to  the  damage,  &c.  Vamum 
V.  Danfarth.  J.  Lowell. 
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A-iwihcr* 

For  that,  on,  &c.,  at^  &lc.^  the  said  D»  intending  to  de- 
ceive and  defraud  the  plaintiffs,  did  wrongfully  and  deceit- 
fully encourage  and  persuade  the  plaintiffs  to  sell  and  deliv- 
er one  A  B  divers  goods  and  merchandises,  to  wit,  sixteen 
bags  of  cochineal,  of  great  value,  to  wit,  of  the  value  of 
$ — ,  upon  trust  and  credit ;  and  did,  for  that  purpose,  then 
and  there,  falsely,  deceitfully  and  fraudulently  assert  and  af- 
firm to  the  plaintiffs,  that  the  said  A  B  then  and  there  was 
a  person  safely  to  be  trusted,  and  given  credit  to  in  that  re- 
spect, and  did  thereby  falsely,  fraudulently  and  deceitfully, 
cause  and  procure  the  plaintiffs  to  sell  and  deliver  the  said 
goods  and  merchandises  upon  trust  and  credit  to  the  said 
A  B,  and  in  fact,  the  plaintiffs,  confiding  and  giving  credit 
to  the  said  assertion  and  affirmation  of  said  D,  and  believ- 
ing the  same  to  be  true^  and  not  knowing  the  contrary 
thereof,  did  afterwards,  to  wit,  on  &c.,  at  Slc^  sell  and  de- 
liver the  said  goods  and  merchandises,  upon  trust  and  credit 
to  the  said  A  B,  whereas,  in  fact,  at  the  time  of  the  said 
D's  making  his  said  assertion  and  affirmation,  the  said  A  B 
was  not  then  and  there  a  person  safely  to  be  trusted  and 
giving  credit  to  in  that  respect,  and  the  said  D  well  knew 
the  same,  to  wit,  at  &.c. ;  and  the  plaintiffs  further  say,  that 
the  said  A  B  hath  not,  nor  hath  any  other  person,  on  his 
behalf,  paid  to  the  plaintiffs  or  either  of  them,  the  said  sum 
of  $ — ^  or  any  part  thereof,  for  said  goods  and  merchandises; 
but,  on  the  contrary,  the  said  D  is  wholly  unable  to  pay  the 
same,  or  any  part  thereof  to  the  plaintiffs,  to  wit,  at  ^c.,* 
and  so  the  said  D  deceived  the  plaintiffs ;  and  thereby  they 
have  been  imposed  on  and  wholly  lost  the  said  goods  and 
merchandises  and  the  value  thereof  &c*  Paisley  v.  Free^ 
nian,  3T.  R.  61. 

Note.  In  this  case,  the  principle  upon  which  the  above  and  the  two 
preceding  declarations  are  framed,  is  recognized ;  and  it  was  established, 
that  a  false  affirmation,  made  by  the  defendant  to  defraud  the  plaintiff, 
whereby  the  plaintiff  receives  damage,  is  the  ground  of  an  action  on  the 
case,  in  nature  of  deceit ;  and  this,  though  the  defendant  is  not  benefited 
by  the  deceit,  oor  has  colluded  with  the  person  who  is  benefited  by  it 
(MSS.) 

Deceit  in  the  exchange  of  oxen. 

For  that  the  said  T,  on  &c.,  at  &c,,  being  possessed  of  a 
pair  of  oxen,  one  of  which  was  unsound,  and  infected  with 
a  bad  and  inveterate  sore  in  his  left  shoulder,  which  render- 

*  The  ooDolunoo  in  the  ori|ia«l  i«  rery  long  and  ▼erboM. 
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ed  the  said  ox  good  for  nothing ;  and  the  plaintiff  being 
then  and  there  also  possessed  of  another  pair  of  oxen,  of 
his  own  proper  oxen,  of  the  valae  of  &c.,  be,  the  said  T,  to 
induce  the  plaintiff  to  exchange  oxen  with  him,  did  then  and 
there  falsely  and  fraudulently  affirm  to  the  plaintiff,  that  his, 
the  said  T's,  oxen,  so  far  as  he  knew,  were  then  well,  good, 
and  sound  oxen ;  whereupdii  the  plaintiff,  giving  full  credit 
to  the  said  T*s  said  affirmation,  was  instantly  induced  to, 
and  did  then  and  there  deliver  his  said  oxen  to  the  said  T, 
in  exchange  for  the  said  T's  oxen  aforesaid.  And  the  said 
T  did  then  and  there  deliver  his  said  oxen  to  the  plaintiff,  in 
exchange  for  the  plaintiff's  said  oxen,  and  did  also  then  and 
there  pay  the  plaintiff  the  sum  of  &c.,  as  boot  between  the 
said  oxen.  Now  the  plaintiff  in  fact  says,  that  the  said  T's 
oxen  aforesaid,  were  not  at  the  time  of  the  delivery,  ex- 
change, and  affirmation  aforesaid,  well,  sound,  or  good  ;  but 
that  one  of  them  was  then  and  there  infected  with,  and  la* 
bored  under  a  bad  and  inveterate  sore,  in  and  upon  his  left 
shoulder,  which  made  him  utterly  ui^t  for  any  service,  and 
good  for  nothing ;  of  all  which  the  said  T  was  then  and 
there  well  knowing.  And  so  the  said  T,  by  means  of  his 
said  false  affirmation,  hath  greatly  injured  and  defrauded 
the  plaintiff)/  &c.  F.  Dana. 

For  falsely  warranting  horse  to  he  sound. 

For  that  whereas  the  plaintiff,  on  &c.,  at  &c.,  bargained 
with  the  said  T,  to  buy  of  the  said  T,  a  certain  gelding  of 
the  said  T.  And  the  said  T,  well  knowing  the  same  geld- 
ing to  be  infirm,  unsound,  and  infected  with  a  certain  dis- 
temper, called  the  glanders,  by  then  and  there  warranting 
the  f^aid  gelding  to  be  sound  and  free  from  any  distemper 
whatever,  then  and  there  deceitfully  sold  the  said  gelding  to 
the  plaintiff  for  the  sum  of  $ — ;  which  said  gelding,  at  the 
time  of  the  sale  thereof,  was,  and  from  that  time  to  the  time 
of  the  death  of  said  gelding,  continued  infirm,  unsound,  and 
infected  with  said  distemper,  to  wit,  at  &c.  And  so  the 
said  T  falsely  and  fraudulently  deceived  the  plaintiff,  &c. 
2  fVeiiL  127.  Warren. 

See  ante^  under  the  head  of  AsstrMPSiT,  various  decJaraiiene  in  the 
nature  of  Dbcbit. 

In  relation  to  warranty  on  the  sale  of  horses.  See  Law  Summary, 
(2d  edition,)  p.  107. 

Deceit  for  setting  pUnntifa  cow  not  belonging  to  defmdanL 

For  that  the  plaintiff,  on  &c.,  at  &c.,  bargained  with  the 
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said  T,  to  buy  of  the  said  T,  a  certain  cow,  who  knowing 
the  same  to  be  the  cow  of  one  A,  then  and  there  sold  it  to 
the  plaintiff,  warranting  the  same  cow  as  his,  the  said  T's, 
own  cow,  for  a  great  sum  of  money  to  be  paid  therefor  by 
the  plaintiff  to  the  said  T.  And  afterwards,  on  &c.,  at  &c., 
the  said  A  took  and  carried  away  the  said  cow,  as  his  own 
cow,  from  the  plaintiff.  And  %o  the  said  T  hath  deceived 
and  defrauded  the  plaintiff  &c.    See  Bohun,  241. 

Deceit  in  exchanging  a  horee  not  belonging  to  defendant. 

For  that  the  said  R,  on  &c.  at  &c.,  being  possessed  of  a 
red  roan  gelding,  affirmed  and  declared  to  the  plaintiff,  that 
the  said  gelding  was  the  proper  gelding  of  him,  the  said  R, 
and  thereby  induced  the  plaintiff  to  buy  the  same  gelding 
of  the  said  R,  and  give  him  therefor  another  horse,  and  the 
sum  of  $ — .  And  the  said  R,  then  and  there  being  pos- 
sessed of  the  same  red  roan  gelding,  sold  him  to  the  plain- 
tiff for  the  said  other  horse,  and  the  said  sum  of  $ — •  And 
the  said  R  in  fact  says,  that  the  said  roan  gelding  never  was 
the  proper  gelding  of  the  said  R ;  but,  at  the  time  and  place 
of  affirmation  and  sale  aforesrid,  was  the  proper  gelding  of 
one  A,  and  of  right  to  him  did  belong ;  and  that  the  said  A, 
afterwards,  on  &c.,  at  &c.,  took  and  led  away  the  said  roan 
gelding,  being  of  the  value  of  $ — ,  from  and  out  of  the 
hands  and  possession  of  the  plaintiff,  as  the  proper  gelding 
of  him,  the  said  A ;  to  the  damage,  8fc.    Trowbridge. 

Against  a  married  man  for  getting  plaintif  with  childy  under  pretence 

of  eourtihip. 

For  that  whereas  the  plaintiff  hath  always  been  of  good 
fame  and  reputation  among  her  neighbors,  and  lived  in  fa- 
vor and  esteem  with  them  from  her  childhood,  and  on  &C., 
at  &c.,  was  a  widow,  and  from  that  time  to  this  haih  con- 
tinued sole  and  unmarried.  And  the  said  T,  then  and  there, 
contriving  maliciously  to  injure  the  plaintiff  and  pretending 
himself  to  be  sole,  and  a  bachelor,  requested  the  plaintiff  to 
marry  him,  making  many  protestations  of  his  affection  and 
desire  to  marry  her;  and  under  pretence  of  marriage,  did 
deceive  the  plaintiff,  and  get  her  with  child  ;  whereas,  the 
plaintiff  says,  that  the  said  T  then  was,  and  to  this  time 
hath  been  married,  to  wit,  at  &c.,  whereof  the  plaintiff  was 
then  and  there  ignorant ;  by  means  whereof,  the  said  T  hath 
grievously  injured  the  plaintiff  and  hurt  her  peace  of  mind, 
&C.  W«  Wbtmore. 
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NoTB.  In  the  case  of  Paul  v.  Fraxietj  it  was  held,  that  no  action  lies 
for  seducing  a  woman  and  getting  her  with  child,  unless  a  promise  of 
marriage  is  alleged.     3  Mass.  IL  297. 

But,  as  evidence  of  an  express  promise  is  not  required  in  such  actions, 
and  a  promise  may  be  inferred  from  the  behavior  of  the  parties  to 
each  other,  it  will  be  best,  in  all  cases  of  seduction  under  pretence  of 
courtship,  to  declare  on  the  promise  inferred  by  the  law.  See  the  eloquent 
opinion  of  the  late  C.  J.  Parker,  in  Wightman  v.  Coates^  15  Mass.  R.  1. 

Against  an  indented  servant  for  deceit  in  selling  a  share  of  prize  money. 

For  that  the  said  T,  at  &c.,  on  &c.,  then  being  a  sailor 
registered  on  board  the  ship,  called  Slc,  and  a  discourse 
arising  between  the  plaintiff  and  the  said  T,  relative  to  the 
purchase  of  a  part  of  the  share  of  a  common  sailor  in  said 
ship,  in  any  prizes  to  be  taken  by  her,  in  her  then  next 
intended  cruise  against  &c.,  he^  the  said  T,  then  and  there 
offered  to  the  said  plaintiff,  to  assign   and  sell  him  one 
quarter  part  of  such  share,  in  consideration  of  the  sum  of 
&c.,  to  be  paid  by  the  plaintiff  to  the  said  T.    And  the 
said  T,  that  he  might  induce  the  plaintiff  to  purchase  such 
quarter  part  aforesaid,  then  and  there  confidently  affirmed 
and  declared  to  the  plaintiff,  that  he,  the  said  T,  was  at  that 
time  a  sailor  registered  on  board  said  ship  ;  and  he  further 
then  and  there,  falsely  and  fraudulently  affirmed  and  de- 
clared, that  he  had  good  right  and  authority  to  sell  the  same 
or  any  part  thereof,  and  thereby  induced  the  plaintiff  to 
purchase  a  quarter  part  of  such  share;  and  the  plaintiff, 
giving  credit  to  the  said  affirmation  of  the  said  T,  then  and 
there  paid  the  said  T,  as  a  consideration  for  the  same  the 
full  sum  of$  —  aforesaid  ;  and  the  said  T,  then  and  there 
pretendedly  assigned  and  conveyed  to  the  plaintiff  the  whole 
of  one  such  quarter  part,  as  aforesaid.    Now  the  plaintiff  in 
fact  says,  that  the  said  T  was,  at  that  time,  and  still  is,  the 
indented  servant  of  one  B  B,  and  that  the  said  T  had  no 
right  in  any  share  of  a  common  sailor,  as  aforesaid,  nor  in 
a^iy  part  thereof;  and  that  the  labor  and  services  of  the  said 
T,  as  a  sailor  as  aforesaid,  were  for  the  proper  use  and  ben- 
efit of  the  said  B  B ;  and  that  the  said  T  had  no  right  or 
authority  to  sell  such  share,  or  any  part  thereof;  and  that 
the  said  B  B  afterwards  claimed  and  received  the  whole 
benefit  of  the  whole  share  aforesaid ;  and  so  the  said  T 
deceived  the  plaintiff,  and  defrauded  him  of  the  said  sum  of 
$ — J  which  the  plaintiff  paid  to  the  said  T  as  aforesaid ;  to 
the  damage,  &c. 
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6.  Declaratiotu  in  Case  against  officers. 

Against  sheriff  for  default  of  deputy  in  the  service  and  return  of  an 

execution. 

For  that  the  said  plaintiff,  by  the  consideration  of  our 
justices  of  our  S.  J.  Court,  recovered  judgment  against  A,  of 
&LC.J  for  the  sum  oi  &c.  damage  and  costs  of  suit  taxed  at 
&LC.J  as  appears  of  record  in  our  said  S.  J.  Court.  And  af- 
terwards, viz.  on  &c.,  at  Sec,  the  said  plaintiff  for  recovery 
of  the  sum  of  &c.,  part  of  said  damages,  and  for  recovery 
of  the  costs  aforesaid,  then  remaining  due  and  unsatisfitd, 
purchased  our  writ  of  execution,  in  form  by  law  prescribed, 
out  of  the  clerk's  office,  of  our  said  S.  J.  Court,  directed  to 
the  sheriff  of  our  said  county  of  &c.,  or  his  deputy,  com- 
manding them  that  of  the  goods,  chattels,  or  lands  of  the 
said  A,  within  his  precinct,  he  should  cause  to  be  paid  and 
satisfied  unto  the  said  plaintiff,  at  (he  value  thereof  m  money, 
the  aforesaid  sums  due,  being  &c.,  with  &cc.  more  for  that 
writ ;  and  thereof  to  satisfy  himself  for  his  own  fees,  and 
for  want  of  goods,  chattels  or  lands  of  the  said  A,  to  be  by 
him  shown  unto  him,  or  found  within  his  precinct,  to  the  ac- 
ceptance of  the  said  plaintiff,  to  satisfy  the  sums  due  as 
aforesaid,  to  take  the  body  of  the  said  A,  and  him  commit 
unto  either  of  our  jails,  in  Sue,  and  detain  in  his  custody, 
within  our  said  jails,  until  he  should  pay  the  full  sums  due  as 
abovementioned,  with  his  fees,  or  that  he  should  be  dis- 
charged by  the  said  plaintiff,  the  creditor,  or  otherwise  by 
order  of  law,  and  thereof  not  to  fail,  and  to  make  return 
of  that  writ,  with  his  doings  therein,  into  our  said  S.  J.  Court 
&c.  And  afterwards,  viz.  on  &c.  at  &c.,  our  said  writ  of 
execution  was  delivered  to  the  said  T,  then,  ever  since,  and 
now  a  deputy-sheriff,  within  and  for  our  said  county  ot  &c., 
'to  be  served,  executed,  and  returned,  according  to  the  pre- 
cept thereof;  and  the  said  plaintiff  avers,  that  the  said  T^ 
then  and  there  had  goods  and  chattels,  viz.  &c.  of  the  said 
A  in  his  hands,  more  than  sufficient  to  pay  and  satisfy  the 
sums  aforesaid,  due  as  aforesaid,  whereout  he  then  and  there 
well  might,  and  by  law  ought  to  have  paid  and  satisfied  the 
same  to  the  said  plaintiff,  by  virtue  of  that  writ,  and  the  said 
T  was  then  and  there  requested  by  the  said  plaintiff,  to  pay 
and  satisfy  him  the  same  thereout  accordingly ;  yet  the  said 
T,  regardless  of  his  duty  in  the  premises,  and  minding  to 
defraud  the  said  plaintiff  of  the  sums  aforesaid,  due  to  him 
as  aforesaid,  and  to  deprive  him  of  the  benefit  of  his  judg- 
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ment  and  writ  of  execution  aforesaid,  then  and  there  refus- 
ed, and  ever  since  hath  refused  to  pay  and  satisfy  to  the 
said  plaintiff  said  sums,  out  of  said  goods,  chattels,  gold, 
silver,  and  moneys,  by  virtue  of  said  execution,  but  after- 
wards, viz.  on  &c.,  returned  our  said  writ  of  execution,  into 
our  said  S,  J.  Court,  then  sitting  at  Slc,  within  and  for  our 
said  county  of  &.C.,  and  thereon  falsely  and  deceitfully  re- 
turned ana  certified,  that  he  had  made  diligent  search,  and 
could  not  find  goods,  lands,  chattels,  or  body  of  the  said  A^ 
and  so  returned  that  execution,  in  no  part  satisfied,  by  means 
whereof  the  said  plaintiff,  hath  wholly  lost  the  benefit  of 
his  judgment  and  execution  aforesaid,  and  his  remedy  for 
recovery  of  the  sums  aforesaid,  and  the  same  remain  still 
due  and  unpaid ;  to  the  damage  &c.  Treadwell  v.  fVait^ 
Essex,  1785,  T,  Bradbury. 

NoTB.  As  the  return  of  a  sheriff  is  of  such  high  regard,  that  no  aver- 
ment in  pleading  is  «llowed  against  it,  a  party  injured  by  a  false  return 
would  be  remediless,  if  he  had  no  remedy  by  action.  For  this  reason, 
an  action  on  the  case  may  always  be  maintained  by  a  party  aggrieved  by 
such  false  return.  15  East's  R.  378.  See  Williams  v.  Carey.,  4  Mod.  R. 
404.  This  action  lies  at  common  law,  and  may  be  maintained,  though 
the  return  is  true  in  words,  if  false  in  substance.    Doug.  R.  159. 

It  is  said,  that  an  action  on  the  Case  will  not  lie  against  a  sherifT,  for 
an  insufficient  return.  But  this  can  be  only  where  the  return  can  be 
amended.     See  Cro.  Eliz.  512. 

In  England,  a  deputy-sheriff  is  liable  to  an  action  on  the  Case,  for 
miifeaxance^  hut  not  tor  non-feazanee  or  neglect  of  duty.  Here,  he 
is  liable  for  either  misfeazance  or  non-feaxance.  But  Case  may  be  brought 
against  the  sheriff  for  the  neglect  of  his  duty,  as  well  as  for  misfeazance. 

For  the  direct  tortious  act  of  the  deputy,  Trespass  lies  against  either, 
at  the  option  of  the  party  injured.    Case  will  not  lie. 

So  if  a  deputy-sheriff  takes  insufficient  bail.  Case  lies  against  the  sheriff 
or  deputy,  and  even  before  any  proceedings  had  against  the  bail ;  it  is 
his  duty  to  see  to  the  sufficiency  of  the  bail.  See  Young  v.  Hosmer^  II 
Mass.  K.  89 ;  Rayner  v.  Ball^  15  Mass.  R.  377. 

In  such  action  the  original  judgment  against  the  debtor  is  prima  fade 
evidence  of  the  plaintiff  ^s  debt,  subject  to  be  impeached  on  the  ground 
of  collusion. 

The)  sheriff,  in  mitigation  of  damages,  is  at  liberty  to  show,  that  the 
debtor  had  no  property  ;  but  this  is  not  to  be  presumed.     See  ibid. 

Under  the  Revised  Statutes  of  Massachusetts,  ch.  91,  sec.  2,  an  officer 
may  require  two  sureties,  each  having  sufficient  within  the  county ;  if  he 
takes  a  bail  bond  with  one  only,  though  sufficient  at  the  time,  yet  he  shall 
be  answerable  for  any  loss  sustained  by  the  plaintiff  from  the  bail^s  in- 
sufficiency. 

Under  the  Revised  Statutes  of  Massachusetts,  ch^  97,  sec.  73,  if  an  of- 
licer  unreasonably  neglects  to  pay  over  money  which  he  has  collected, 
on  demand  by  the  creditor,  he  shall  forfeit  to  him,  five  times' the  lawful 
interest  See  the  case  Esty  v.  Chandler^  7  Mass.  R.  466,  where  a  con* 
struction  is  given  to  a  similar  provision  in  Mass«  Act  of  1783.     The  ac- 
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tion  was  Case  against  the  sheriff  for  the  act  of  his  deputy,  and  the  30 

cent,  interest  was  recovered  from  the  time  of  the  demand  on  the  deputy. 

Against  sheriff  for  neglect  of  deputy  in  steering  a  voluntary  eseu^. 

For  that  whereas  the  plaintiff,  by  the  consideration  of  our 
justices  of  &c.,  holden  at  &c.,  on  &c.,  within  and  for  our 
county  of  &c.,  recovered  judgment  against  one  C,  of  &lc^ 
for  the  sum  of  $ — »  damage,  and  $ — ,  costs  of  the  same 
suit,  as  by  the  record  thereof,  in  the  same  court  remaining, 
appears ;  and  afterwards,  on  &c.^  the  plaintiff  sued  out  our 
writ  of  execution  thereupon,  in  due  form  of  law,  directed 
to  the  sheriff  of  our  said  county  of  &c.,  or  his  deputy,  com- 
manding them,  among  other  things,  that  of  the  goods,  chat- 
tels, or  lands  of  the  said  C,  within  their  precinct,  to  cause 
to  be  paid  and  satisfied  unto  the  plaintiff  at  the  value  there- 
of in  money,  the  aforesaid  sums,  with  &c.  more  for  our  said 
writ  of  execution;  and  for  want  of  goods,  chattels,  or  lands 
of  the  said  C,  to  be  by  him  shown  unto  them,  the  sud  sheriff 
or  deputy,  or  found  within  their  precinct,  to  the  acceptance 
of  the  plaintiff,  to  satisfy  the  sums  aforesaid,  to  take  the  body 
of  the  said  C,  and  him  to  commit  unto  our  jail,  in  &c.,  in  our 
said  county  of  &c^  and  to  detain  him  in  our  said  jail, 
until  he  should  pay  the  full  sums  abovementioned,  with  the 
said  sheriff's  or  deputy's  fees,  or  that  be  should  be  dis- 
charged by  the  plainti^  the  creditor,  or  otherwise,  by  or- 
der of  law.  And  afterwards,  on  &c.,  at  &c.,  the  plain- 
tiff delivered  the  said  writ  of  execution  to  one  A,  then  and 
ever  since  one  of  the  deputies  of  the  said  D,  in  and  for  our 
county  of  &c.,  to  be  duly  executed  by  him,  the  said  A. 
And  thereafterwards,  on  &c.,  by  vi.  tue  of  our  said  writ  of 
execution,  and  for  want  of  goods,  chattels,  or  lands  of  the 
said  C,  by  him  shown,  or  to  be  found  as  aforesaid,  the  said 
A  took  the  body  of  the  said  C,  and  him  had  and  detained 
in  his  custody,  lor  the  space  of  one  hour ;  and  then  the  said 
A,  in  no  wise  regarding  the  duty  of  his  said  office,  freely 
and  voluntarily  suffered  him,  the  said  C,  to  escape  out  of  his 
custody,  and  go  at  large  whither  the  said  C  would,  without 
the  license  and  against  the  will  of  the  plaintiff,  the  damage, 
costs,  and  charges  aloresaid,  being  then  unpaid  and  unsatis- 
fied to  the  plaintiff;  whereby  an  action  hath  by  law  accrued 
to  the  plaintiff,  to  demand  and  to  have  the  aforesaid  sums, 
amounting  in  the  whole  to  $ — ^  of  $he  said  D,  who  by  law 
is  answerable  for  the  laches  and  misdoings  of  the  said  A, 
in  the  execution  of  his  said  office  of  deputv-sheriff;  yet 
the  said  D,  &c.    HaU  et  aL  v.  Phipps.         i.  Sawall. 
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NoTB.  Under  the  Bevised  Statutes  of  MasBachusetts,  tbe  action  of 
Debt  is  abolished  for  an  escape,  whether  negligent  or  voluntary,  ch.  97, 
sec.  71.' 

By  sec.  ^,  the  plaintiff  in  such  case,  may  have  an  action  against  the 
officer  to  recover  such  damages  as  ho  shall  have  suffered  by  the  escape. 

Agaifut  jailer  for  sufering  an  escape  of  debtor  on  execution. 

For  that  whereas  the  plaintiff,  by  the  consideration  of  our 
justices  of  &c.,  bolden  at  &c.,  on  iLc^  within  and  for  our 
county  of  &c.,  recovered  judgment  against  one  C,  of  &c., 
for  the  sum  of  $ — ^  damage,  and  $ — ,  costs  of  the  same  suit, 
as  by  the  record  thereof,  in  the  same  court  remaining,  ap- 
pears ;  and  afterwards,  on  &c,  the  plaintiff  sued  out  our 
writ  of  execution  thereupon,  in  due  form  of  law,  directed  to 
the  sheriff  of  our  said  county  of  ^c,  or  his  deputy,  com- 
manding them  among  other  things,  that  of  the  goods,  chat- 
tels  or  lands  of  the  said  C,  within  their  precinct,  to  cause 
to  be  paid  and  satisfied  unto  the  plaintiff  at  the  value  there- 
of in  money,  the  aforesaid  sums,  with  $ —  more  for  our  said 
writ  of  execution ;  and  for  want  of  goods,  chattels,  or  lands 
of  the  said  C,  to  be  by  him  shown  unto  them,  the  said 
sheriff  or  deputy,  or  found  within  their  precinct,  to  the  ac- 
ceptance of  the  plaintiff,  to  satisfy  the  sums  aforesaid,  to 
take  the  body  of  the  said  C,  and  him  to  commit  unto  our 
jail,  in  &c.,  in  our  said  county  of  &c.,  and  to  detain  him  in 
our  said  jail,  until  he  should  pay  the  full  sums  abovemen- 
tioned,  with  the  said  sheriff's  or  deputy's  fees,  or  that  he 
should  be  discharged  by  the  plaintiff,  the  creditor,  or  other- 
wise by  order  of  law.  And  afterwards,  on  &c.,  at  &c.,  the 
plaintiff  delivered  the  said  writ  of  execution  to  one  A,  then 
and  ever  since  one  of  the  deputies  of  the  said  D,  in  and  for 
our  county  of  &c.,  to  be  duly  executed  by  him,  the  said  A. 
And  tbereafterwards,  on  &c.,  by  virtue  of  said  writ  of  ex- 
ecution, and  for  want  of  goods,  chattels  or  lands  of  4he  said 
C,  by  him  shown,  or  to  be  found  as  aforesaid,  the  said  A 
took  the  body  of  the  said  C,  and  committed  him  to  our  said 
jail,  in  &c.  aforesaid,  to  the  custody  of  the  said  D,  then  and 
ever  since  keeper  of  our  jail,  to  be  by  him  there  detained, 
till  the  said  C  should  pay  the  full  sums  abovementioned,  or  be 
othp.rwise  discharged  as  aforesaid;  yet  the  said  D,  the  duty 
of  his  office  of  keeper  of  the  said  jail  as  aforesaid,  not  re- 
garding, did  not  detain  the  said  C  in  our  said  jail ;  but  by 
bis  negligence,  suffered  the  said  C  to  escape  from  our  said 
jail,  and  go  at  large  where  he  would,  without  the  consent 
and  agsoDSt  the  will  of  the  plaindff,  he  being  then  and  still 
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unsatisfied  of  his  damage  and  costs  aforesaid,  whereby  an 
action  hath  by  law  arisen  to  the  plaintiff,  to  demand  and 
have  the  aforesaid  sums,  amounting  in  the  whole  to  $ — ^  of 
the  said  D ;  yet,  though  requested,  he  hath  not  paid  the 
same,  but  refuses  and  neglects  so  to  do. 

Against  deputy^  for  serving  writ  in  which  he  was  a  party  defendant^  S^. 

For  that,  on  &c.,  at  &c.,  one  J  M,  for  value  received  of 
the  plaintiff,  indorsed  over  to  him  a  promissory  note,  under 

the  hands  of  S  B  and  the  said  N,  bearing  date  the 

day  of  &c.,  by  them  given  to  the  said  J  M,  or  his  order,  in 

months  from  the  date  thereof,  with  lawful  interest  for 

it  afterwards,  if  not  then  paid  ;  and  by  the  same  indorsement, 
appointed  the  contents  of  said  note,  then  unpaid,  to  be  paid 
to  the  plaintiff,  who  afterwards,  viz.  on  &c.,  at  &c.,  the  said 

months  being  expired,  gave  the  said  S  B  and  the 

said  N  due  notice  thereof,  and  then  and  there  requested 
them  to  pay  him  the  contents  of  said  note,  which  they  neg- 
lected to  do;  wherefore  the  plaintiff,  afterwards,  viz.  on 
&c,  took  out  of  the  clerk's  office  of  our  [Court  of  C.  P.] 
for  said  county,  our  writ  of  capias  or  attachment,  in  the 
form  by  law  prescribed,  against  the  said  S  B  and  the  said 
N,  who  then  was,  and  ever  since  hath  been,  a  deputy-sher- 
iff of  our  said  county  of  ^c,  returnable  into  our  said  court, 
held  at  ^Tc,  within  and  for  our  said  county  of  ^Tc,  on  &c., 
directed  to  any  coroner  of  our  said  county  of  &c.,  or  his 
deputy,  and  no  otherwise  directed,  commanding  such  coro- 
ner or  deputy  to  attach  the  goods  or  estate  of  the  said  S 
B  and  the  said  N,  to  the  value  ot  &c.,  and  for  want  there- 
of to  take  their  bodies  if  to  be  found  in  his  precinct,  and 
them  safely  keep,  so  as  to  have  them  bef3re  our  justices  of 
our  said  court,  then  next  to  be  held  at  &c.,  within  and  for 
our  said  county  ot  &c.,  on  &c.,  to  answer  to  the  now  plain- 
tiff, in  a  plea  of  the  case,  for  not  paying  him  the  said  sum 
of  &c.,  with  the  interest  aforesaid.  And  the  said  N,  after- 
wards, viz.  on  &c.,  perceiving  that  our  said  writ  was  taken 
out  as  aforesaid,  and  subtilely  contriving  to  defeat  the  plain- 
tiff's suit  aforesaid,  and  to  defraud  the  plaintiff  of  the  afore- 
said $ — ^  and  of  the  aforesaid  interest  for  it,  and  to  expose 
him  not  only  to  the  costs  of  his  suit  aforesaid,  but  also  to 
the  payment  of  costs  to  the  said  S  B  and  N,  at  &c*,  craf- 
tily got  into  his  hands,  our  writ  aforesaid ;  and  afterwards, 
viz.  on  &c.,  in  our  said  county,  served  the  same  writ  on  the 
said  S  B  and  N,  by  attaching  a  dweUinghouse  and 
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acres  of  land  of  the  said  S  B,  and  by  attaching  a  cow  of 
the  said  N,  and  giving  each  of  them  a  summons ;  and  wrote 
his  said  service  and  doings  thereon,  and  subscribed  the 
same  by  the  name  of  "J  N,  Deputy-Sheriff;"  and  after- 
wards returned  the  said  writ,  so  served,  into  our  said  court, 
when  and  where  it  was  returnable  as  aforesaid.  And  the 
plaintiff,  supposing  the  same  writ  to  be  duly  served  by  a 
coroner  of  our  said  county,  or  his  deputy,  entered  his  said 
action  in  our  said  court,  held  as  aforesaid.  And  the  said  S 
B  appeared  in  our  said  court,  to  answer  to  the  plaintiff  in 
his  said  action,  and  finding  said  writ  was  not  served  by  such 
coroner  as  aforesaid,  or  his  deputy,  but  was  served  by  the 
said  N,  without  being  directed  to  a  deputy-sheriff  ot  our 
said  county  of  &c.,  alleged  and  showed  the  same  to  our 
said  court,  and  prayed  that  the  same  writ  might  be  dis- 
missed, for  want  of  a  good  legal  service,  and  for  their  costs 
to  be  allowed  them ;  whereupon  our  said  court  then  and 
there  gave  judgment  accordingly,  and  allowed  the  said  S 
B  $ —  for  his  costs.  And  the  said  S  B  hath  since  sued  out 
our  writ  of  execution  upon  the  said  judgment,  and  the  plain* 
tiff  hath  thereupon  been  compelled  to  pay  that  sum  with 
&c.  more  for  the  same  writ,  and  hath  also,  by  reason  of  the 
aforesaid  fraudulent  management  and  intermeddling  of  the 
said  N,  lost  his  own  costs  and  expenses  in  that  suit,  besides 
much  time  in  commencing  and  so  far  prosecuting  his  said 
action,  and  hath  also  been  ever  since  delayed  in  recover- 
ing the  debt  aforesaid.  R.  Dana. 

Against  sheriff  for  neglect  of  his  deputy  in  service  and  return  of  a  writ 

of  execution. 

1st  Count.  —  For  not  levying  the  execution. 

For  that  whereas  the  plaintiffs,  by  the  consideration  of  our 
justices  &c.,  recovered  judgment  by  the  names  and  additions 
of  J  A  and  S  A,  both  of  &c.,  in  the  county  of  &c.,  tanners, 
against  R,  of  ^c.  in  the  county  of  4rc.,  trader,  for  the  sum  of 
$ —  damages,  and  0 —  costs  of  suit,  by  him  in  that  behalf  ex- 
pended ;  and  the  said  plaintiffs,  at  4rc,  on  8pc.,  purchased  out 
of  the  clerk's  office  of  our  said  court,  our  writ  of  execution 
upon  the  same  judgment,  directed  to  the  sheriff  of  our  said 
county  of  Sfc.^  or  his  deputy,  wherein  we  commanded  them 
severally,  that  of  the  goods,  chattels,  or  lands  of  the  said  R, 
within  their  precinct,  thev  should  cause  to  be  paid  and  sat- 
isfied to  the  said  plaintiff  the  sums  of  Sfc,  and  &c.  more 
for  our  said  writ  of  execution  on  the  4same  judgnaent ;  and 
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the  said  sberiiF  and  his  deputy,  in  and  by  the  said  writ,  were 
severally  commanded  that  they  should,  for  want  of  goods, 
chattels,  or  land  of  the  said  A,  to  be  by  him  shown  unto 
them  or  found  within  their  precinct,  to  the  acceptance  of 
the  said  plaintiffs  to  satisfy  the  sums  aforesaid,  take  the  body 
of  the  said  A,  and  him  commit  unto  either  of  the  jails  in  our 
said  county  of  ^c,  to  be  there  detained  in  their  custody, 
until  he  paid  said  sums,  with  their  fees,  or  should  be  other- 
wise discharged  ;  and  the  said  sheriff  and  his  deputy,  were 
therein  further  severally  commanded  to  make  return  of  the 
same  writ  of  execution  with  their  doings  therein  into  the 
clerk's  office  of  our  said  court  of  ^c,  within  three  months 
next  following  the  date  of  the  same  writ ;  and  the  plaintiffs 
aver,  that  the  said  R,  on  &c.,  was,  and  long  before  was,  and 
ever  since  has  been,  sheriff  of  our  said  county  of  4rc.,  and 
in  his  said  capacity  was  liable  for  all  the  malfeazance  and  mis- 
feazance  of  bis  deputies ;  and  the  said  plaintiffs,  at  4*c.,  on 
&c.,  delivered  the  same  writ  of  execution  to  T,  of  said  etc., 
who  then  was,  and  ever  since  has  been,  a  deputy  sheriff  of 
the  said  R,  duly  and  legally  qualified,  and  for  whose  con- 
duct in  the  said  office  of  deputy-sheriff,  the  said  R  was 
answerable  for  him,  the  said  T,  to  serve,  execute  and  return 
the  same,  according  to  our  command  therein  given ;  now 
the  plaintiffs  aver,  that  the  said  R,  neglecting  his  duty  in  his 
said  office  of  deputy-sheriff,  as  aforesaid,  totally  neglected 
to  serve,  execute,  and  return  the  same  writ  of  execution, 
according  to  our  command  therein  given  (except  that  he 
did  serve  the  same  for  and  receive  thereon  the  sums  of  &c. 
and  &c.)  by  means  whereof  the  said  plaintiffs  have  totally 
lost  the  benefit  of  their  said  judgment  for  the  sums  for 
which  the  said  execution  issued,  (excepting  the  two  sums 
last  abovesaid,)  in  having  lost  their  right  to  obtain  an  alias 
writ  of  execution  to  satisfy  their  said  judgment. 

For  false  return  of  execution^  as  satisfied  only  in  port,  ^c,  after  receipt 

of  the  whole  debt  and  easts. 

Second  Count.  For  that  whereas  the  said  plaintiffs, 
by  the  names  and  additions  as  aforesaid,  by  the  consideration 
of  our  justices  &c.,  recovered  one  other  judgment  against 
the  said  A,  of  &c.,  for  one  other  sum  of  &c.,  damages,  and 
one  other  sum  of  &c.,  costs  of  suit,  by  him  in  that  behalf 
expended ;  and  the  said  plaintiffs,  at  &c.,  on  4rc«,  purchas- 
ed out  of  the  clerk's  office  of  our  said  court,  his  writ  of  ex- 
ecution, upon  bis  said  last  mentioned  judgment,  directed  to 
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the  sheriff  of  our  said  county  of  &€.,  or  bis  deputy,  where- 
ki  we  commanded  them  severally,  that  of  the  goods,  chat- 
tels  or  lands  of  the  said  A,  within  their  precinct,  they  should 
cause  to  be  paid  and  satisfied  to  the  said  plain  tiff:;,  the  sums 
of  &a,  and  &c.  more  for  our  said  writ  of  execution  on  our 
said  judgment  last  mentioned  ;  and  the  said  sheriff  and  his 
deputy  were  therein  commanded,  that  they  should,  for  want 
of  goods,  chattels  or  lands  of  him,  the  said  A,  to  be  by  him 
shown  unto  them  or  found  within  their  precinct,  to  the  ac- 
ceptance of  the  said  plaintiffs,  to  satisfy  and  pay  the  sums 
aforesaid,  take  the  body  of  the  said  A,  and  him  commit  un- 
to either  of  the  jails  in  our  said  county,  ikx:.,  to  be  there  de- 
tained in  their  custody  until  he  paid  said  sums,  with  their 
fees,  or  should  be  otherwise  discharged ;  and  the  said  sher- 
iff and  his  deputy,  were  therein  severally  commanded  to 
make  return  of  the  same  writ  ot  execution,  and  the  said 
last  mentioned  judgment,  with  their  doings  thereon,  intOi* 
the  clerk's  office  of  our  said  court  of,  &c.,  within  three 
months  next  following  the  date  of  the  said  writ  of  execu- 
tion :  and  the  plaintiffs  aver,  that  the  said  D,  on  &c.,  was^ 
and  long  before  was,  and  ever  since  has  been,  sheriff  of  our 
said  county  of  &c.,  and  in  his  said  capacity  was  liable  for 
all  malfeasance  and  misfeasance  of  his  deputies.  And  the 
said  plaintiffs,  at  &c.,  on  &c^  delivered  our  said  last  men- 
tioned writ  of  execution  to  T,  of  ^c,  who  then  was,  and 
ever  since  has  been  a  deputy-sheriff  of  said  D,  duly  and 
legally  qualified,  and  for  whose  conduct  in  the  said  office  of 
deputy-sheriff,  the  said  D  was  answerable,  for  him,  the  said 
T,  to  serve  and  execute  and  return  the  same,  according  to 
our  command  therein  given :  Now  the  plaintiffs  aver,  that 
the  said  T,  neglecting  bis  duty  in  the  said  office  of  deputy- 
sheriff,  did  receive  full  and  complete  payment  of  the  sum9 
required  or  satisfied  in  said  execution ;  yet  did  not  returor 
the  same  according  to  the  command  therein  given,  but  made 
the  following  false  return,  in  the  words  following,  tiz.  ^  i 
return  this  execution  satisfied  for  the  above  sums  of  &c.,  iii> 

?art  for  debt,  and  &c.  in  full  for  costs  of  this  execution. 
\  deputy-sheriff.^    All  which  is  to  the  damage,  &c.   ^- 
bree  et  al.  v.  Bartlett^  S.  J.  C.  1796.         W.  Prbscott. 

4gwul  Mheriffar  a  fahe  return  of  exeaUion  and  neglect  of  dutp  in 

his  defuXy. 

For  that  whereas  the  plaintiff,  by  the  consideration  of 
our  justices  &c.,  recovered  judgment  against  one  J  S^  of 
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&c.,  Tor  the  sum  of  $ — ^  damages,  and  ^^^  costs  of  suit, 
as  by  the  record  Sec ;  and  od  &c.,  saed  out  our  writ  of  ex* 
^cution  thereon,  in  due  lorm  of  law,  directed  to  the  sheriff 
^c,  and  returnable  &c.  And  on  &c.  the  said  plaintiff  de* 
livered  our  said  writ  of  execution  to  one  E  F,  who  tbea 
was,  and  until  after  the  day  when  our  said  writ  was  return* 
able,  continued  to  be  one  of  the  said  D's  deputy-sheriffs  of 
our  said  county  of  &c.,  to  be  by  the  said  E  F  duly  exe- 
cuted and  returned,  according  to  our  command  therein  gir* 
en ;  yet,  neither  the  said  £  F,  nor  the  said  D,  nor  any  of 
the  said  D's  deputies,  for  whose  defaults  he  is  answerable, 
would  execute  our  said  writ,  nor  make  any  lawful  return 
thereof  to  our  said  court,  where  the  same  was  returnable, 
according  to  our  command  therein  given ;  but  the  same  £ 
F  kept  the  same  writ  until  &c.,  and  then  returned  it  into 
the  clerk's  office  of  our  said  court,  with  this  false  return  in- 
dorsed thereon ;  E ^  ss.  [dale]  "  I  return  this  execu- 
tion in  no  part  satisfied,  by  virtue  of  the  creditor's  order: 
£  F,  deputy-sheriff."  Now  the  plaintiff  in  fact  saitfa,  that 
he  never  gave  any  such  order,  and  that  he  has  not  been  sat- 
isfied for  his  debt  aforesaid,  but  the  same  still  remains  due 
and  unpaid ;  »nd  by  means  of  the  said  E  F's  doings  afore- 
said, the  said  plaintiff  has  lost  his  debt  and  costs  aforesaid ; 
to  the  damage,  &c.  Fsssenden. 

For  neglect  in  the  service  of  an  execution  and  suffering  an  escape. 

For  that  whereas  one  A  was  indebted  to  the  plaintiff  in 
the  sum  of  0 —  for  goods  &c. ;  and  the  plaintiff,  in  order 
more  speedily  to  recover  his  just  debt  a!oresaid,  on  ^c,  at 
4rc.,  purchased  a  writ  of  attachment,  in  due  form  of  law, 
out  of  the  clerk's  office  of  our  court  of  C  P  for  fcc,  re- 
turnable at  our  court  of  C.  P.,  then  next  to  be  holden  &c., 
and  to  the  sheriff  of  said  county  directed ;  and  then  and 
there  delivered  the  same  to  the  said  D,  who  then  was,  and 
still  is,  sheriff  of  said  county,  for  him  to  serve  and  return 
the  same;  by  virtue  of  which  the  said  D  was  commanded 
to  attach*  ^c.  [Here  recile  the  xcriL]  And  afterwards  on 
&c.,  at  &c.,  in  pursuance  of  the  same  writ,  the  said  D,  sher- 
iff as  aforesaid,  for  want  of  goods  or  estate  of  the  said  A, 
took  the  body  of  said  A,  and  committed  him  to  our  jail  in  &c. 
of  which  jail  D  then  was,  and  ever  since  hath  been,  keeper, 
and  made  true  return  of  his  said  doings,  according  to  his 
said  precept,  unto  our  court  of  C.  P.,  holden  &c*,  at  which 
same  court,  to  which  the  same  was  returnable  as  aforesaid, 
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tlie  pkbtiff  entered  his  action  afereaiid  ;  asd  lfaereupQn»  bjf 
the  constderation  of  our  justices  of  the  same  court,  recov^ 
ered  against  the  sud  A  the  sum  of  $ — ,  damages,  with  costs 
of  suit,  taxed  at  ^c,  and  afterward,  on  &c.,  took  out  of  the 
same  office,  at  fitc.,  our  writ  of  execution  on  the  same  judgf 
ment,  in  form  by  law  prescribed,  and  directed  to  the  sher- 
iff, &c.;  and  then,  at  ^c,  being  withm  thirty  days  after  the 
judgment  aforesaid  was  recovered,  delivered  the  same  to 
the  said  D,  sheriff  as  aforesaid,  to  be  by  him  levied  and  re^ 
turned ;  by  which  same  precept,  the  said  D  was  commandt 
ed  [as  in  the  execution ;]  yet  the  said  D,  at  &c.,  suffered 
the  said  A  to  escape  out  of  the  jail  aforesaid,  and  go  at  large^ 
and  returned  the  said  execution  entu*ely  unsatisfied,  without 
doing  any  thing  in  pursuance  thereof;  by  means  whereof 
neither  the  said  A,  nor  his  goods  or  estate  were  ever  since 
to  be  come  at ;  and  the  plaintiff,  by  the  said  D*s  miscon- 
duct and  laches  as  aforesaid,  hath  utterly  lost  his  debt  and 
costs  aforesaid.  Altered  from  Pratt. 

AgatMt  jailer  for  sufering  an  ttcapt  of  debtor  in  execution. 

For  that  the  plaintiff  by  the  consideration  of  our  justices 
of  our  court  of  &c.,  holden  at  Sfc^  within  and  for  the  coun<« 
ty  of  &c.,  on  &c.,  recovered  judgment  against  one  R,  of 
4'c.,  for  the  sum  of  0 — ^  and  also  $ — ,  costs  of  suit,  as  by 
the  record  thereof,  remaining  in  the  same  court,  appears. 
And  the  plaintiff,  in  order  to  have  said  judgment  executed, 
afterwards,  on  SlCj  sued  out  of  the  clerk's  office  of  our  said 
court,  our  writ  of  alias  execution  upon  the  said  judgment, 
against  the  said  R,  directed  to  the  sheriff  of  our  said  coun<* 
ty  of  &c.,  or  his  deputy,  in  form  of  law  in  such  cases  pre- 
scribed ;  and  afterwards,  on  the  same  day,  at  &c.,  afore- 
said, delivered  the  same  writ  of  execution  to  the  said  D, 
then  and  ever  since,  sheriff  of  the  same  county,  and  keeper 
of  our  jail  aforesaid,  in  &c.,  aforesaid,  to  be  by  him  execut- 
ed according  to  the  precept  thereof;  and  afterwards,  pur- 
suant to  the  precept  thereof,  the  said  D  duly  took  the  body 
of  the  said  R,  and  committed  him  to  our  jail  aforesaid,  and 
afterwards  made  due  return  thereof,  as  he  was  in  the  same 
writ  directed ;  and  thereupon  the  said  D,  by  law,  became 
obliged,  and  by  the  said  writ  was  commanded  the  said  R  in 
said  jail  to  detain  in  his  custody,  until  he  paid  the  aforesaid 
sum  of  ;jf— ,  and  also  the  further  sum  of  $ — ,  for  the  sanae 
writ  and  a  former  writ  of  execution,  or  that  until  the  said 
R  should  be  discharged  by  order  of  the  plaintiffl    ^ow  the 
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pltiotiff  in  tact  sahb,  tbat  neither  of  the  sums  aforesaid  were 
ever  paid ;  nor  did  he  ever  discharge  the  said  R ;  yet  the 
ssMd  D  did  not  there  safely  keep  or  detain  the  said  R,  but 
did  there  so  carelessly  and  negligently  keep  and  detain  him, 
that,  by  means  of  the  carelessness  and  negligence  of  the 
said  D|  the  said  R  was  suffered  to  escape,  and  by  means 
thereof,  did,  on  &c.  escape  out  of  the  jail  aforesaid,  and 
custody  aforesaid,  and  cannot  now  be  found;  by  means 
whereof  the  said  D,  thereupon  became  liable,  according  to 
law,  to  pay  the  plaintiff  the  two  last  mentioned  sums  on 
demand ;  yet  he  hath  not  paid  the  same,  though  requested, 
but  detains  the  same*  6.  Leonard,  Jr. 


Against  sheriff  who  teas  also  jailer^  for  an  escape  on  mesne  process^ 

after  eommUment. 

For  that  the  plaintiff,  by  the  consideration  of  our  justices 
of  our  S.  J.  Court,  lor  Court  of  C.P.as  the  case  may  bel 
held  at  &c.,  on  &c.,  in  and  for  our  county  of  &c.,  recover* 
ed  judgment  against  one  A  B,  of  &c.,  for  the  sum  of  $— , 
debt  or  damage,  and  % — ^  costs  of  suit,  as  by  the  record 
thereof,  remaining  in  the  same  court,  appears ;  and  on  &c. 
sued  out  our  writ  of  execution  thereon,  in  due  form  of  law, 
directed  to  the  sheriff  of  our  said  county  of  &c.,  or  his 
deputy,  and  returnable  into  the  same  court  \or  inta  the 
clerk's  office  of  our  said  Court,  if  so,]  on  &c. ;  and  on  &c. 
at  &c.,  delivered  the  same  writ  to  one  G  H,  then  and  ever 
since  a  deputy-sheriff  under  the  said  D,  who  then  was,  and 
ever  since  bath  been,  sheriff  as  aforesaid,  and  keeper  of  our 
jsul  in  the  county  aforesaid,  in  due  form  of  law  to  be  exe- 
cuted ;  by  force  whereof  the  said  G  afterwards,  and  before 
the  return  thereof,  to  wit,  on  &c.,  at  &c.,  for  want  of  goods 
4rc.,  of  the  said  E  F,  took  his  body,  and  committed  him 
to  our  jail  in  Sfc,  and  to  the  custody  of  the  said  D,  then 
and  yet  keeper  &c.  as  aforesaid ;  and  by  force  thereof,  the 
.^aid  £  ^  was  in  the  custody  of  the  said  D,  sheriff  and 
keeper  as  aforesaid,  until  &c.,  when  the  said  D  suffered  the 
said  £  F  to  escape  out  of  his  custody,  and  go  at  large 
where  he  would,  without  the  consent  of  the  said  plaintiff, 
who  then  was,  and  still  is,  unsatisfied  for  bis  debt  and  costs 
aforesaid,  and  every  part  thereof;  whereby  an  action  has 
arisen  to  the  said  plaintiff,  to  demand  and  have  of  the  said 
D,  the  aforesaid  debt  and  costs,  amounting  in  th j  whole  to 

$ — ;  yet,  &c. 


CASE. 

Againai  iker^for  A$  drfm/h  ofhu  dtpuiy  in  wfenmg  mt  eac^te  mfUr 

a  taking  in  exeaUion 

For  that  whereas  the  said  jplaintiify  by  the  consideration 
of  the  justices  of  the  court  of  C.  P.,  held  at  &c.,  within, and 
for  the  said  county  of  &c^  on  &c.,  recovered  judgment 
against  one  E»  of  &c.,  in  said  county,  mariner,  for  the  sum 
of  $ — ,  damage,  and  $ — ,  costs  of  the  same  suit,  as  by  the 
record  thereof,  in  that  court  remaining,  appears ;  and  after- 
wards, viz.  on  4rc,  the  said  plaintiff  sued  out  a  writ  of  ex- 
ecution thereupon,  in  due  form  of  law,  directed  to  the  sheriff 
of  the  said  county  of  S^c.^  or  his  deputy,  commanding  him 
among  other  things,  of  the  goods,  chattels,  or  lands  of  the 
said  A  within  his  precinct,  to  cause  to  be  paid  and  satisfied 
unto  the  said  plaintiff,  at  the  value  thereof  in  money,  the 
aforesaid  sums,  with  $ —  more  for  the  said  writ  of  execution, 
and  for  want  of  goods,  chattels,  or  lands  of  the  said  A,  to 
be  by  him  shown  unto  the  said  sheriff  or  his  deputy,  or 
found  within  their  precinct,  to  the  acceptance  of  the  said 
plaintiff,  to  satisfy  the  sums  aforesaid,  to  take  the  body  of 
the  said  A,  and  him  commit  unto  the  jail  of  said  common- 
wealth, in  &c«,  and  to  detain  him  in  the  said  jail,  until  he 
should  pay  the  full  sums  abovementioned,  with  the  fees  of 
said  sheriff  or  his  deputy,  or  be  discharged  by  the  said 
plaintiff,  the  creditor  or  otherwise,  by  order  of  law,  and  to 
make  return  thereof  into  the  said  court  of  C.  P.  holden  at 
&c.,  on  &c.,  and  afterwards,  to  wit,  on  &c.,  at  &c.,  the  said 
plaintiff  delivered  the  said  writ  of  execution  unto  B,  then 
one  of  the  deputies  of  the  said  £,  to  be  by  the  said  B,  duly 
executed  and  levied,  and  afterwards,  on  &c.,  the  said  B,  one 
of  the  deputies  of  the  said  E  aforesaid,  for  want  of  goods, 
chattels,  or  lands  of  the  said  A,  took  his  body  and  him  had 
in  custody,  by  virtue  of  the  said  writ ;  yet  the  said  B,  there- 
afterwards,  viz.  on  the  same  day,  not  regarding  his  duty, 
and  the  command  of  the  said  writ,  but  contriving  to  defraud 
the  said  plaintiff  of  the  whole  benefit  of  his  said  writ  of  ex- 
ecution, and  his  judgment  aforesaid,  did  wickedly  and  vol- 
untarily suffer  and  permit  the  said  A  to  escape  and  go  at 
large  out  of  his  said  custody,  without  the  consent  of  the 
said  plaintiff,  who  remains  wholly  unsatisfied  of  his  damages 
and  costs  aforesaid,  so  that  by  means  of  the  said  wilful  neg- 
lect and  misconduct  of  the  said  B,  the  said  plaintiff  hath 
wholly  lost  all  benefit  of  the  judgment  and  execution  afore- 
said ;  to  the  damage  of  the  said  plaintiff,  as  he  says,  the 
sum  of  &c.    Russel  v.  Farley,  C.  C.  P.  Essex,  1 78fi. 

S.   SfiWALL. 


CASK. 

AgaiuBt  Bker^for  ntglut  of  d^mty  to  retwrn  Mmb  ^emUan^  mnd  for 

not  paying  over  to  plavUiff. 

For  that  whereas  the  plaintiff,  by  the  consideration  of  our 
justices,  &c.  recovered  judgment  against  one  C  of  ^Tc,  for 
the  sum  of  $ — ,  damages,  and  $ — ,  costs  of  the  same  suit,  as 
by  the  record  thereof,  in  the  same  court  remaining,  appeiira ; 
and  afterwards,  to  wit,  on  &c.,  the  plaintiflT  sued  out  our 
writ  of  execution  thereupon,  in  due  form  of  law,  directed 
to  the  sheriff  of  our  said  county  of  ^c,,  or  his  deputy,  com- 
manding them,  among  other  things,  that  of  the  goods,  chat- 
tels, or  lands  of  the  said  C,  within  their  precinct,  to  cause 
to  be  paid  and  satisfied  unto  the  plaintiff,  at  the  value  there- 
of in  money,  the  aforesaid  sums,  with  &c.,  for  our  said  writ 
of  execution ;  and  for  want  of  goods,  chattels^,  or  lands  of 
the  said  C,  to  be  by  him  shown  unto  the  said  sheriff  or  his 
deputy,  or  found  within  their  precinct,  to  the  acceptance  of 
the  plaintiff,  to  satisfy  the  sums  aforesaid,  to  taise  the  body 
of  the  said  C,  and  him  commit  unto  our  jail  in  &c.,  until  he 
sh.mid  pay  the  full  sums  abovementioned,  with  the  said 
sheriff's  or  his  deputy's  fees,  and  that  he  should  be  discharg- 
ed by  the  plaintiff,  the  creditor,  or  otherwise,  by  order  of 
law;  and  to  make  return  of  our  said  writ  of  execution,  with 
their  doings  thereon,  into  the  clerk's  office  of  our  said  court 
of  &c.,  on  &c*  And  afterwards,  to  wit,  on  the  same  day, 
at  &c.  the  plaintiff  delivered  our  said  writ  of  execution  to  one 
E,  of  &c.,  then  and  ever  since  one  ot  said  sheriff's  deputies, 
for  our  said  county  of  &c.,  and  for  whose  doings  in  his  said 
office  the  said  sheriff  is  answerable  by  law,  to  be  duly  exe- 
cuted ;  and  requested  the  said  £  to  serve,  execute,  and  re- 
turn the  same,  according  •  to  the  precept  thereof ;  and  the 
said  E,  then  and  there  received  the  same  of  the  said  plain- 
tiff, to  be  served,  executed,  and  returned,  according  to  the 
precept  thereof  And  afterwards,  before  the  return  of  said 
writ,  to  wit,  on  &c.,  at  &c.,  the  said  E  received  6f  the  said 
C,  $ — ^  in  part  satisfaction  of  said  execution ;  and  after- 
wards, to  wit,  on  &c.,  returned  the  same  execution  into  our 
said  court,  to  which  the  same  was  returnable  as  aforesaid, 
satisfied  in  part,  to  wit,  for  the  sum  of  ^ — .  And  after- 
wards, to  wit,  on  &c.,  at  &c.  the  plaintiff  took  out  and  de- 
livered to  the  said  E,  an  alias  execution  upon  said  judgment, 
for  the  remainder  then  due 'thereon,  in  the  same  form  with 
the  first,  directed  to  the  same  officers,  and  containing  the 
like  commands  with  the  first,  as  to  levying  the  same,  and  re- 
turnable into  said  court,  on  4rc.,  at  &c. ;  by  virtue  of  which, 
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the  said  E  afterwards,  to  wit,  on  &c.,  at  &c.,  received  of  the 
said  C,  the  further  sum  of  $-~,  in  part  of  said  alias  execu- 
tioii,  and  well  might  and  ought  to  have  served  the  said  ex- 
ecution on  the  said  C,  for  the  remainder,  according  to  the 
precept  of  said  writ ;  yet  the  said  E  then  and  there  neglect- 
ed so  to  do ;  nor  did  he  return  the  last  mentioned  execu- 
tion, according  to  the  precept  thereof;  nor  has  he  ever  paid 
said  sums,  by  him  received  on  said  executions,  to  saiJ  pLin- 
tiff,  though  requested,  at  &c.,  on  &c.,  as  by  law  and  the 
duty  of  bis  office,  he  might  and  ought  to  have  done ;  but 
hath  neglected  and  refused,  and  still  neglects  and  refuses 
to  pay  them ;  and  so  the  said  plaintiff  hath  wholly  lost  the 
benefit  of  said  judgment  and  executions,  for  recovering  the 
sums  aforesaid,  to  the  damage,  &c«  T.  Bradbury. 

'  AgatMt  sheriffor  neglect  of  depiUf  to  take  a  debtor  in  execution* 

For  that  whereas  the  pi  intiff,  by  the  consideration  of  our 
justices  &c.,  recovered  judgment  against  one  C,  of  &c.,  for 
the  sum  of  $ — ,  damages,  and  $ — ,  costs  of  the  same  suit, 
as  by  the  record  thereof,  in  the  same  court  remaining,  ap- 
pears ;  and  afterwards,  to  wit,  on  &c.,  the  plaintiff  sued  out 
our  writ  of  execution  thereupon,  in  due  form  of  law,  direct- 
ed to  the  sheriff  of  our  said  county  of  &c.,  or  his  deputy, 
commanding  them,  among  other  things,  of  the  goods,  chat- 
tels or  lands  of  the  said  C,  within  their  precinct,  to  cause 
to  be  paid  and  satisfied  unto  the  plaintiff,  at  the  value  there- 
of in  money,  the  aforesaid  sums,  with  &c.  for  our  said  writ 
of  execution ;  and  for  want  of  goods,  chattels  or  lands  of 
the  said  C,  to  be  by  him  shown  unto  the  said  sheriff  or  his 
deputy,  or  found  within  their  precinct,  to  the  acceptance  of 
the  plaintiff,  to  satisfy  the  sums  aforesaid,  to  take  the  body 
of  the  said  C,  and  him  commit  unto  our  jail,  in  &c.,  and  de- 
tain in  custody  until  he  should  pay  the  full  sums  abovemen- 
tioned,  with  the  said  sheriff^s  or  his  deputy's  fees,  and  that 
he  should  be  discharged  by  the  plaintiff  the  creditor,  or 
otherwise  by  order  of  law ;  and  to  make  return  of  our 
said  writ  of  execution,  with  their  doings  thereon,  into  the 
clerk's  ofiice  of  our  said  court  of  &c.,  to  be  holden  at 
&c.,  on  &c. ;  and  afterwards,  to  wit,  on  the  same  day,  at 
&c«,  the  plaintiff  delivered  our  said  writ  of  execution  to  one 
D,  of  &c.,  then  and  ever  since  one  of  said  sheriff's  depu- 
ties, for  our  said  county  of  &c.,  and  for  whose  doings  in  his 
said  ofiice,  the  said  sheriff  is  answerable  by  law,  to  be  duly 
executed ;  and  requested  the  said  D,  to  senre,  execute  and 
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return  the  same,  according  to  the  precept  thereof.  And  the 
said  D,  then  and  there  received  the  same  of  the  said  plain* 
tiff,  to  be  served,  executed  and  returned  according  to  the 
precept  thereof.  And  afterwards,  before  the  return  of  said 
writ,  to  wit,  on  &c.|  at  &c.,  the  said  C  was  in  the  presence 
of  the  said  D ;  yet  the  said  D,  in  no  wise  regarding  the 
duty  of  his  said  office,  but  contriving  and  fraudulently  in- 
tending to  deprive  the  plaintiff  of  his  proper  remedy  to  ob- 
tain satisfaction  and  payment  of  the  aforesaid  sums,  amount- 
ing to  $ — f  did  then  and  there  wilfully  refuse  and  neglect  to 
take  the  body  of  the  said  C,  according  to  the  command  of 
our  said  writ  of  execution,  though  the  said  D  might  then 
and  there  easily  have  taken  or  arrested  the  said  G ;  nor 
hath  the  said  D,  at  any  time  since,  taken  or  arrested  the 
said  C,  upon  our  writ  of  execution,  or  in  any  wise  satisfied 
the  plaintiff  for  the  sums  aforesaid.  And  the  said  C  hath, 
ever  since  the  day  of  the  return  of  the  said  writ,  abscond- 
ed and  escaped  into  places  altogether  unknown ;  so  that 
the  plaintiff  hath,  by  means  of  the  said  D's  wilful  neglect 
of  his  duty  aforesaid,  totally  lost  all  benefit  of  the  payment 
and  execution  aforesaid,  &c.  F.  Dana. 

Agmimt  iheriffar  negUci  of  duty  of  deputy  in  omitting  to  arrest  plain- 
tijp$  debtor <i  and  to  attack  his  goods  on  mesne  process. 

For  that  whereas  at  &c.,  on  &c.,  one  R  W,  by  his  note 
under  his  hand,  for  value  received,  pi-omised  the  plaintiff 
to  pay  him  or  his  order  &c.,  on  demand,  with  lawful  interest 
till  paid ;  and  afterwards,  on  &c.,  the  contents  of  the  said 
note  being  unpaid,  though  the  said  R  W  was  before  duly 
requested,  the  plaintiff,  for  the  recovery  of  his  due  damages 
for  the  breach  of  that  promise,  purchased  out  of  the  office 
of  the  clerk  of  our  court  of  C.  P.  for  said  county,  our  writ 
of  attachment,  in  due  form  as  by  law  is  required,  directed 
to  the  sheriff  of  &c.,  commanding  them  among  other  things, 
to  attach  the  goods  and  estate  of  the  said  R,  to  the  value 
&c.,  (in  common  form)  to  answer  to  the  said  £,  upon  his 
decldration  therein  at  large  set  forth,  and  to  have  the  same 
writ,  with  their  doings  thereon,  at  the  same  court  as  by  the 
record  of  the  same  writ,  in  the  same  court  remaining,  more 
fully  appears.  And  afterwards,  to  wit,  on  ^c,  at  &c^,  the 
said  £  delivered  the  same  writ  to  one  I  K,  then  and  ever 
since  a  deputy -sheriff  for  the  same  county,  duly  authorized 
and  qualified  under  the  said  D,  who  then  was,  and  ever  since 
has  been,  sheriff  of  our  said  county,  and  then  and  there  waS| 


CASE.  441 

tnd  still  tS|  by  law,  answerable  for  the  neglect  of  the  said  I, 
his  deputy  aforesaid,  to  be  by  him,  the  said  I,  duly  executed, 
served,  and  returned,  according  to  the  precept  thereof;  and 
afterwards,  on  the  same  day,  at  &c.,  the  said  I,  being  pos- 
sessed of  the  same  writ,  was  present  and  in  company  with 
the  satd  R,  and  could  hare  attached  his  body ;  yet  the  said 
I,  regardless  and  negligent  of  his  duty  in  this  particular, 
did  then  and  there  utterly  refuse  and  neglect  to  attach  the 
body  of  the  said  R,  as  he  might  have  done;  neither  did  the 
said  I,  at  any  time,  by  force  of  the  same  writ,  attach  the 
goods  of  the  same  R,  to  the  value  of  $ — ^  as  he  was  there- 
in commanded ;  but  thereafterwards  on  the  same  day,  at* 
tached  a  chair  of  no  value,  as  the  estate  of  the  said  R,  and 
at  the  same  court  of  C.  P.  returned  the  same  writ,  and 
thereon,  among  other  things,  falsely  returned,  that  he  could 
not  take  the  body  of  the  defendant,  (meaning  the  said  R,) 
and  that  he  had  attached  a  chair  as  his  estate,  being  all  he 
could  find ;  by  reason  of  which  neglect  and  misdoing  of  the 
said  I,  the  said  C  hath  altogether  lost  the  aforesaid  sum  of 
$ — t  together  with  the  lawful  interest  therefor,  and  such 
other  due  damages  as  he  might  have  recovered  for  the  pay- 
ment thereof,  and  his  lawful  costs  of  that  suit,  &c. 

JONA.   SkWALL. 

Against  sheriff  for  w>t  returning  a  writ. 

For  that  the  plaintiff,  on  &c.,  purchased  our  writ  of  at* 
tachment  out  of  the  office  of  the  clerk  of  our  court  of  C 
P  for  our  county  of  S,  in  form  by  law  prescribed,  for  the 
recovery  of  the  sura  of  0 — ^  with  interest,  due  to  the  plain- 
tiff from  one  J  B,  then  an  inhabitant  of  &c.,  by  his,  the  said 
B's  note  of  band,  dated  &c.,  as  also  lor  the  recovery  of  a 
further  sum  of  $ — ^  due  to  the  plaintiff  from  the  said  B,  ac- 
cording to  the  said  B's  negotiable  note,  indorsed  to  the  plain- 
tiff; and  the  plaintiff  declared  accordingly,  in  his  said  writ 
of  attachment  against  the  said  B,  in  a  plea  of  the  Case,  set- 
ting forth  the  sums  due  from  the  said  B,  on  the  notes  afore- 
said, and  the  plaintiff's  damage  by  the  said  B's  neglecting  to- 
pay  the  said  sums  to  the  plaintiff;  and  the  said  writ  was 
directed  to  the  sheriff  of  our  said  county  of  &c«, .  or .  his- 
deputy,  commanding  them,  &c.  [in  common  form.']  And 
afterwards,  viz.  on  ^Tc,  at  &c.,  the  plaintiff  delivered  the 
said  writ  to  the  said  T,  then  and  to  this  day  sheriff  of  our 
said  county  of  &c^  to  be  executed  and  returned  into  the 
then  next  court  of  C.  P.^  which  was  held  at  &c.,  in  and  for 
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the  said  county  of  S,  on  &c.  and  the  said  T,  then  and  there 
promised  to  serve  and  return  the  same  writ  accordingly ; 
yet  the  said  T,  neglecting  in  the  premises,  never  made  any 
return  of  the  said  writ,  or  of  his  doings  therein,  to  the  said 
court,  when  and  where  it  was  returnable  as  aforesaid ;  nor 
did  any  of  his  deputies  make  any  return  thereof  but  secret- 
ed the  same ;  whereby  the  plaintiff  hath  lost  the  benefit 
thereof,  and  of  the  said  notes,  which  remain  yet  unpmd. 
Sttift  y.  Maultan. 

NoTB.  In  an  action  against  the  sheriflT  for  a  false  return  on  mesne  pro- 
cess, the  declaration  should  state,  that  the  plaintiflT  had  good  cause  of  ac- 
tion  against  the  defendant  in  the  original  action,  hy  stating  ^^  that  he  was 
indehted  to  him  for  money  lent,  goods  sold,  6ec,  \^  and  the  ptaintifT  should 
prove  such  averment.  Ksp.  N.  P.  C.  477,  notes.  And  this  rule  is  rs^ 
quired,  it  seems,  in  all  cases  of  mesne  process  ;  and  such  evidence  as 
would  charge  the  defendant,  in  the  original  action,  will  he  sufficient  proof 
of  the  deht  against  the  sheriff.  Esp.  N.  P.  C.  695 ;  Peake's  N.  P.  C.  65. 
It  is  hest  also,  if  the  truth  of  the  case  will  admit,  to  state,  that  the  de< 
feodant  is  now  insolvent 

Against  the  sajne^for  deputy^ b  not  returning  an  exeaUion* 

For  that  whereas  the  plaintiff,  by  the  consideration  of  our 
justices  of  &C.,  held  at  &c.,  within  and  for  the  county  of 
&c.,  On  &c.,  recovered  judgment  against  one  A  B,  of  &c«, 
for  the  sum  of  $ — ^  damages,  and  $ — ^  costs  of  suit,  as  by 
the  record  thereof,  in  the  same  court  remaining,  appears ; 
and  afterwards,  on  &c.,  the  plaintiff  sued  out  our  writ  of  ex- 
ecution, in  form  prescribed  by  law,  directed  to  the  sheriff  of 
said  county  of  &c.,  or  his  deputy,  returnable  into  the  same 
court,  on  &c. ;  and  on  &c.,  at  &c.,  the  plaintiff  delivered 
our  said  writ  of  execution  to  one  C,  of  &c«  then  and  ever 
since  one  of  the  said  T's  deputy-sheriffs  in  and  for  our  said 
county  of  &C.,  and  for  whose  doings  in  his  said  office,  the 
said  T  is  by  law  answerable,  to  be  duly  executed  and  re- 
turned accordingly.  Yet  the  said  C,  in  no  wise  regarding 
the  duty  of  his  office  aforesaid,  utterly  neglected  and  re- 
fused to  return  our  said  writ,  according  to  our  command 
therein,  nor  hath  the  said  T,  or  any  of  his  deputies  ever  done 
it.  Whereby  the  plaintiff  hath  lost  the  benefit  of  the  said 
judgment  and  execution.  R  Dana. 

For  negligently  searching  and  packing  beef. 

For  that  whereas  the  said  plaintiff,  at  &Cn  on  &€.,  was 
possessed  of  one  hundred  and  eight  barrels  of  beef,  of  the 
value  of  &c.|  which  the  said  plaintiff  had  then  before  agreed 
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to  sell  to  one  A  A,  and  which  he  bad<«ontracted  and  en- 
gaged to  deliver  to  the  said  A  A,  in  shipping  order,  and 
whereas  the  said  T  was  then  and  there  a  searcher  and  pack* 
er  of  barrel  beefi  duly  appointed  and  sworn,  the  said  plaintiff 
then  and  there  employed  the  said  T,  so  being  such  search- 
er and  packer  as  aforesdd,  to  search  and  pack  the  said  one 
hundred  and  eight  barrels  of  beef,  and  to  see  and  take  care, 
that  there  should  be  good  salt  in  each  cask,  sufficient  to 
preserve  the  said  beef  from  damage,  and  to  keep  the  same 
m  shipping  order,  and  then  and  there  delivered  the  sdid  beef 
to  the  said  T,  for  the  purposes  aforesaid,  and  likewise  then 
and  there,  provided  and  delivered  to  the  said  T,  good  and 
sufficient  salt  to  preserve  the  said  beef  from  damage  as 
aforesaid,  and  to  be  used  for  that  purpose ;  and  the  s«d  T, 
in  consideration  of  the  premises,  then  and  there  promised 
the  plaintiff,  that  he  would  carefully  and  skilfully  search  and 
pack  the  said  one  hundred  and  eight  barrels  of  beef,  and 
would  see  and  take  care,  that  there  should  be  good  salt  in 
each  cask  thereof,  sufficient  to  preserve  the  said  beef  from 
damage,  and  keep  the  same  in  shipping  order ;  yet  the  said 
T,  not  regarding  his  promise  aforesaid,  nor  his  duty  in  his 
said  office,  employ,  and  duty  of  a  searcher  and  packer  of 
barreled  beef,  afterwards,  to  wit,  at  said  &c.,  on  the  same 
&c.  day  of  &c.^  did  not  see  and  take  care  that  there  should 
be  good  salt  in  each  cask  of  said  beef,  sufficient  to  preserve 
the  said  beef  from  damage,  and  to  keep  the  same  in  ship- 
ping order,  but  did  then  and  there  so  carelessly  and  unskil- 
fully search  and  pack  the  said  one  hundred  and  eight  bar- 
rels of  bee(  that  by  and  through  the  mere  carelessness,  neg- 
lect, and  default  of  the  said  D,  in  the  premises,  the  said  beef 
was  not  kept  in  shipping  order,  whereby  not  only  the  said 
beef  was  greatly  damaged,  but  the  said  A  A,  to  whom 
the  said  pladntiff  afterwards  sold  and  delivered  the  said  beef, 
according  to  his  promise  and  agreement  abovementioned, 
caused  the  said  one  hundred  and  eight  barrels  of  beef  to  be 
opened  and  searched  and  packed  anew,  and  a  large  quan- 
tity of  salt  to  be  added  and  put  into  each  of  the  said  bar- 
rels, to  put  and  keep  the  said  beef  in  shipping  order  as 
aforesaid ;  and  the  said  plaintiff  has  been  compelled  to  pay, 
and  has  paid,  a  large  sum  of  money,  to  wit,  the  sum  of  ;^ — ^ 
for  the  salt  so  added  to  the  said  barrels  as  aforesaid,  and 
for  the  cooper's  bill,  and  for  other  charges  and  expenses  in 
opening,  searching,  and  packing  the  said  beef  anew,  as 
abovemenrioned,  to  wit,  at  said,  &c. 
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SccairD  CooifT.*  And  for  tin*  wheitM  At  atkl  Slc^  on* 
the  &c.  day  of  &c.,  the  plaintiff  was  possessed  of  ooe 
hundred  and  eight  barrels  of  beef  other  than  those  above 
mentionedt  of  the  value  of  &c^  which  the  plaintiff  had  then 
before  agreed  to  sell  to  one  A  A,  and  which  be  had  con* 
tracted  and  engaged  to  deliver  to  the  same  A  A,  in  ship- 
ping order,  the  plaintiff  then  and  there  employed  the  said  T» 
as  the  servant  of  him,  the  plaintiff,  for  a  certain  reasonable- 
reward  to  be  therefor  paid  by  the  plaintiff  to  the  smd  T,  to 
pack  the  said  last  mentioned  beef  so  as  to  preserve  the 
same  in  shipping  order,  and  then  and  there  delivered  the 
said  last  mentioned  beef  to  the  said  T^  for  the  purposes 
aforesaid,  and  the  said  T,  in  consideration  of  the  premises^ 
then  and  there  promised  the  plaintiff,  that  he  would  care- 
fully and  skilfully  pack  the  said  last  mentioned  one  hundred 
ana  eight  barrels  of  beef,  so  as  to  preserve  the  same  in  ship* 
ping  order ;  yet  the  said  T,  not  regarding  his  promise  last 
above  mentioned,  did  not,  carefully  and  skilfully  pack  the 
said  last  mentioned  beef,  so  as  to  preserve  the  same  in  ship- 
ping order,  but  thereafterwards,  on  the  same  day,  did  so 
carelessily  and  unskilfully  pack  the  same  beef,  that  by  and 
through  the  mere  carelessness,  neglect  and  default  of  the  said 
T,  in  the  premises,  the  same  beef  was  not  preserved  in 
shipping  order^  whereby  not  only  the  same  beef  was  great- 
ly damaged,  but  the  same  A  A,  to  whom  the  plaintiff 
afterwards  sold  and  delivered  the  said  last  mentioned  heeU 
according  to  his  promise  and  agreement  last  abovemention- 
ed,  caused  the  same  one  hundred  and  eight  barrels  of  beef 
to  be  opened,  searched,  and  packed  ^anew,  and  a  lai^e  quan- 
tity of  salt  to  be  added  and  put  into  each  of  the  same  bar- 
rels, to  preserve  the  same  beef  in  shipping  order  as  aforesaki, 
and  the  plaintiff  has  been  compelled  to  pay,  and  has  paid, 
another  large  sum  of  money,  to  wit,  the  sum  of  $ —  for  the 
salt  so  added  to  the  same  last  mentioned  barrels  as  afore- 
said, and  for  the  cooper's  bill  and  other  necessary  charges 
and  expenses  in  the  opening,  searching  and  packing  anew 
the  said  last  mentioned  beef,  as  aforesaid,  to  wit,  at  said, 
&c.    Proctor  v.  Greenkaf.  C.  Jackson. 

Against  a  coroner  for  not  sending  an  execution^  hut  returning  it  fuHy 
ealiBJied  by  taking  note  of  debtor  for  the  amount. 

For  that  whereas  the  plaintiff,  by  the  consideration  of  our 
justices  of  our  court  of  C.  P.,  held  at  &c.,  on  S^c.^  within 
and  for  the  county  of  &C.,  recovered  judgment  against  A, 
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fccM  sheriff  &c;,  for  0^—  debt,  d&d  f~  costs  dT  stnt ;  and 
on  &c.  todc  out  a  second  writ  of  execution  thereon,  in  form 
by  law  prescribed,  directed  to  the  coroner  of  our  said  coun* 
ty,  or  his  defHity,  and  returnable  &c. ;  and  on  &c«i  deliver* 
ed  it  to  the  said  D,  then  and  still  coroner  of  the  same  coun- 
ty, to  be  executed  ftud  returned  according  to  law ;  yet  the 
said  D  hath  not  executed  the  said  writ,  nor  made  any  law- 
ful return  thereupon ;  but  on  ^Tc,  returned  thereupon  into 
our  said  court,  that  he  had  taken  of  A,  his  note  lor  thesat* 
isfactioB  of  the  said  execution,  ami  returned  it  fully  satisfied, 
whereby  the  plaintiff  bath  lost  the  benefit  of  the  said  ex- 
eeution ;  to  the  damage,  &€« 

Against  th&rif^for  his  dqnUyl*s  releasing  godds  attached. 

For  that  one  B  C  was  indebted  to  the  plaintiff  in  the 
sum  of  $ — ^  for  certain  goods  before  that  time  sold  and  de- 
livered to  said  B  C  at  his  request ;  and  the  plaintiff,  in  or- 
der speedily  to  recover  said  debt,  on  &c.,  sued  out,  in  due 
form  of  law,  our  writ  of  attachment  agkinst  the  said  B  C, 
returnable  to  our  court  of  C.  P.  then  next  to  be  holden  at 
&c.,  on  &c^  within  and  for  the  county  of  &c.,  and  directed 
to  the  sheriff  of  our  said  county,  or  bis  deputy,  to  serve 
and  return  the  same  according  to  law;  and  afterwards,  on 
&c.,  the  plaintiff  delivered  the  same  to  one  £  F,  then  and 
still  a  deputy-sheriff  of  the  said  D,  [defendant]  high  sheriff 
of  the  said  county,  who,  by  virtue  thereof,  attached  [insert 
the  goods']  all  of  the  value  of  $ — ,  the  estate  of  the  debtor 
aforesaid,  and  served  and  returned  the  said  writ  accordingly 
to  the  said  court  of  C.  P.,  to  which  the  same  was  returna- 
ble as  aforesaid ;  at  which  said  court  the  plaintiff  entered 
bis  action  aforesaid,  and  thereupon,  by  the  consideration  of 
our  justices  of  the  same  court,  recovered  judgment  for  the 
said  sum  of  $ — ^  and  $ —  costs  of  suit,  as  by  the  record, 
&c. ;  yet  neither  the  said  D,  nor  any  of  his  deputies,  for 
whose  defaults  he  is  answerable,  did  retain  and  keep  the 
said  goods  for  the  space  of  thirty  days  after  the  judgment 
aforesaid  was  rendered,  to  the  end  that  the  plaintiff  might 
take  them  in  execution  to  sadsfy  said  judgment,  being  no 
otherwise  satisfied  within  that  time ;  but  within  the  said' 
thirty  days  they  released  the  said  goods,  and  discharged 
them  from  the  arrest  aforesaid,  against  the  law  in  that  case 
provided.  And  the  plaintiff  avers,  that  the  same  judgment 
is  still  unsatisfied ;  whereby  the  plaintiff  has  lost  his  whole 
debt  and  costs  aforesaid. 
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AgainttJtutke  <fthe  Peaoe^  for  frm4uUnt  and  carrupi  condnui  in  hU 

qfice. 

For  that  the  said  D,  on  &c.,  was,  and  from  that  trnie  to 
this  has  been,  and  is,  one  of  our  justices  assigned  to  keep 
the  peace  within  and  for  our  said  county  of  Essex.  And 
the  plaintiff,  on  &c.,  was  pregnant  with  a  female  bastard 
child,  afterwards  bom  of  her  body,  and  now  alive.  And 
one  R  M,  then  of  L  aforesaid,  mariner,  but  since  deceas«- 
ed,  was  the  father  of  said  child,  and  was  liable  to  be  pur* 
sued  by  the  plaintiff,  and  held  to  assist  her  in  the  mainte- 
nance of  said  child.  And  the  plaintiff,  afterwards,  f>iz.  on 
&c.,  made  complaint  and  oath,  at  M,  in  the  same  county^ 
before  J  B,  Esq.,  one  of  our  justices  assigned  to  keep  the 
peace  in  and  for  our  said  county,  that  the  said  R  had  be- 
gotten her  with  child,  with  which  she  was  then  pregnant ; 
and  procured  a  lawful  warrant,  directed  to  the  sheriff  of 
said  county,  or  his  deputy,  or  either  of  the  constables  of  L^ 
aforesaid,  ordering  them  to  apprehend  the  said  R,  and  to 
have  him  before  the  said  justice,  or  some  other  justice  of 
the  same  county,  that  a  lawful  proceeding  might  be  had 
against  the  said  R  upon  the  complaint  aforesaid.  And  af- 
terwards, viz.  on  the  same  day  of  &c.,  the  plaintiff  deliv- 
ered  the  said  warrant  to  one  W  P,  then  a  constable  of  the 
said  town  of  L,  to  be  by  him  executed.  And  afterwards, 
on  &c.,  the  said  constable,  by  force  of  the  said  warrant, 
took  the  body  of  the  said  R,  and  some  time  after,  in  the 
same  month,  carried  him  before  the  said  D  in  said  L ;  and 
at  the  same  time,  he,  the  said  D,  at  his  own  house  at  L, 
aforesaid,  undertook  to  take  cognizance  of  the  said  war- 
rant and  complaint ;  but  the  said  D,  then  and  there,  con- 
trary  to  hi^  duty  and  oath  as  a  justice  of  the  peace,  corrupt- 
ly and  fraudulently  contriving  to  deceive  and  injure  the 
plaintiff,  and  prevent  her  from  having  any  benefit  irom  the 
complaint  and  warrant  aforesaid,  by  taking  the  said  R  as 
aforesaid,  wrote  a  false  and  deceitful  return  of  the  said  W 
P's  doings,  on  the  back  of  said  warrant,  and  caused  the  said 
constable  to  sign  it ;  in  the  same  return  setting  forth  that 
the  said  W  P,  constable  as  aforesaid,  had,  by  virtue  there- 
of taken  the  said  R,  and  carried  him  before  the  said  J  B, 
Esq.,  all  which  was  contrary  to  the  truth ;  yet  the  said  D 
kept  the  said  warrant,  and  against  the  will  of  the  plaintiff, 
declared,  that  his  court  for  the  hearing  of  the  complaint  and 
procedure  thereon,  was  adjourned  to  some  future  day,  with- 
out causing  the  said  R  to  be  bound  to  appear  at  any  other 
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tfane  or  place  to  answer  the  plaintiff's  complaint  and  war- 
rant aforesaid.  And  the  said  D  suffered  and  caused  the 
said  R  to  make  his  escape.  And  the  said  R  was  carried 
beyond  the  seas,  and  there  died,  without  ever  returning ; 
whereby  the  plaintiff  could  never  procure  the  said  R  to  be 
taken  after  he  had  so  escaped,  and  has  lost  all  benefit  of  the 
warrant  and  complaint  aforesaid,  and  has  been  put  to  great 
trouble  and  expense  thereby,  for  the  process  aforesaid,  and 
been  forced  to  maintain  the  said  child  herself,  by  reason  of 
the  negligence,  misfeazance,  and  fraud  of  the  said  D,  in  his 
office  of  justice  of  the  peace,  as  aforesaid ;  all  which  is  to 
the  damage,  &c.    Merry  v.  Collins. 

NoTB.  If  a  judge  in  the  ordinary  eiercise  of  his  jurisdiction  commit 
an  error,  he  cannot  be  prosecuted ;  but  if  he  commit  an  error  in  acting 
beyond  his  jurisdiction,  he  is  not  protected.  See  the  King  v.  Sainbury^  4 
T.  R.  451.  Lord  Ellenborough  in  A.  v.  Pictan,  30  HowelPs  St.  Tr. 
489. 


6.    Ma&ciou8  Prosecution^  Conspiracy. 

Where  a  criminal  prosecution,  or  a  civil  suit  is  commenced  against 
one,  from  malice  or  other  corrupt  motive,  without  ground  or  probable 
cause,  an  action  on  the  case  may  be  maintained  for  a  malicious  prose« 
cution.  But  malice  and  the  want  of  probable  cause  most  both  concur, 
or  the  action  cannot  be  maintained.  For,  if  there  is  apparently  a  good 
cause  of  action,  the  law  will  not  inquire  into  the  motives  of  the  party 
instituting  the  suit  And,  if  there  is  no  malice,  the  ground  of  action 
&ils.  But,  if  there  is  no  probable  cause  for  the  original  action,  a  prtma 
fade  case  of  malice  will  be  made  out,  and  the  omu  prohandi  to  rebut 
it,  will  lie  upon  the  defendant  But,  where  the  plaintiff  claims  title 
to  any  thing  m  a  civil  action,  no  malice  can  be  inferred  from  his  failing 
in  his  suit,  if  there  are  no  circumstances  of  oppression,  in  the  mode  of 
oonducting  it.  For  every  man  has  a  right  to  appeal  to  the  regula"  tri- 
bunals of  justice,  for  the  decision  of  his  claims,  and  the  coats,  which  in 
such  suit,  he  is  compelled  to  pay  the  defendant,  operate  as  a  sufficient 
check  to  litigation,  and  afford  the  defendant  a  sufficient  recompense  for 
his  time  and  trouble.  Yet,  if  any  special  damage  accrued  in  conse- 
quence of  such  malicious  and  groundless  suit,  it  seems  most  probable 
that  the  court  would  sustain  the  action.  For  it  has  been  settled,  that 
where  a  person,  for  the  sake  of  oppressing  another,  holds  him  to  bail 
for  a  much  larger  sum  than  he  really  owes,  whereby  he  is  imprisoned, 
such  person  may  recover  for  the  ii^ury  in  this  action.  1  Sid.  424.  A 
fortiori^  it  would  seem  an  action  might  be  maintained,  if  the  plaintiff 
was  imprisoned  on  an  action  wholly  groundless.  1  Saund.  228.  See 
Watkim  r.  Bttirdy  6  Mtm.  R.  6M. 

So  also  this  action  might  be  maintained  for  any  special  damage,  if 
the  goods  of  a  person  should  be  attached  and  removed  on  a  groundless 
and  malicious  suit.  Doug.  GT7.  But  not  without  special  damage.  See 
Lord  Raymond,  380.  &  for  commencing  a  suit  in  a  court,  which  the 
plaiatiff  ibioiM  can  have  no  juris^tion  of  the  cause,    d  Wiboii,  M8» 
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.  So  for  commencing  a  suit  in  another's  name,  without  auAoritj  from 
him,  and  whether  such  person  had  a  cause  of  action  or  not  Salkeld, 
14. 

In  this  action,  malice  and  want  of  probable  cause  are  essential,  but  the 
want  of  probable  cause,  unexplained,  will  lead  to  the  inference  of  malice. 
4  Bur.  1974. 

What  amounts  to  probable  cause  is  for  the  court  to  decide. 

An  action  on  the  case^  in  nature  of  a  writ  of  conspiracy,  lies  where 
two  or  more  combine  together  maliciously  and  without  probable  cause, 
to  prosecute  another,  or  to  procure  him  to  be  indicted,  or  to  do  him  any 
Other  injury  either  in  his  person  or  property.  Salkeld,  14.  One 
alone  may  be  sued,  but  it  must  be  alleged,  that  he  conspired  with  some 
other  or  others.  See  Stra.  144.  Though  if  these  woras  are  omitted, 
it  is  only  matter  of  form,  being  merely  an  aggravation.     6  Mod.  169. 

The  action  on  the  case  for  a  conspiracy  is  local,  and  must  be  brought 
where  the  conspiracy  is  alleged,  and  not  where  the  indictment  was  tried, 
or  where  the  deed  was  done..  F.  N.  B.  265,  M. 

Where  A  on  the  same  demand,  commenced  two  different  actions, 
and  on  each  caused  B's  goods  to  be  attached,  and  the  latter  of  the  two 
suits  was  abated  by  plea,  and  B  recovered  costs,  it  was  held,  that  Tres- 
pass would  not  lie,  and  that  Case  is  the  proper  and  exclusive  remedy  for 
an  injury  of  this  kind.  Hoyden  t.  Sked^  11  Mass.  R.  500.  See  aba 
WhUe  V.  Dingley,  4  Mass.  K.  433. 


Of  the  declaration  in  thie  action^  9^. 

The  declaration  must  allege  malice  and  want  of  probable  cause.  1 
Leo.  108 ;  9  East's  R  361 ;  1  Term  Reports,  544 ;  4  Bur.  1971 ;  Sal- 
keld, 14. 

If  for  a  malicious  prosecution  of  a  civil  suit,  it  must  show  that  the 
suit  is  terminated.     Doug.  215 ;  2  T.  R.  225  ;  2  Wils.  210. 

If  for  a  malicious  criminal  prosecution,  it  should  set  forth  that  the 
plaintiff  was  acquitted,  or  that  the  jury  found  ignoramme  to  the  bill.  12 
Co.  23 ;  1  Sid.  15 ;  9  East's  R.  157. 

Or  otherwise,  that  the  defendant  knew  that  the  court  had  not  juris- 
diction. 

It  is  not  sufficient  to  aver,  that  the  plaintiff  was  discharged  from  im- 
prisonment, because  that  does  not  show  that  the  prosecution  is  at  an 
end.  An  acquittal  for  want  of  prosecution,  or  a  non  proe^  does  not 
fomish  an  inference  of  malice ;  but  from  the  want  of  probable  cauae, 
malice  is  usually  inferred.    9  East's  R*  361 ;  4  Taunt  7 ;  1  T.  R.  784. 

The  proceedings  on  the  original  prosecution  on  which  this  action  is 
grounded,  should  be  set  out  accurately  and  truly,  so  fares  necessary,  or 
it  wiU  be  fetal. 


MdlieiouM  proeeaUiou  and  eiamder^  an  a  charge  of  ehooHng  a  eoU^  4^ 

For  that  whereas  the  said  plaintiff  is,  and  always  was,  a 
peaceable^  quiet,  and  honest  person,  free  from  the  Grime  of 
secretly,  privately  and  maliciously  destroying  his  neighbor's 
goods  or  chattels,  or  injuring  them  or  others  of  the  good 
citizens  of  this  commonweath,  privately  or  maliciously,  in 
their  peraona  or  estate ;  of  all  which  the  said  D  was  well 
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knowing ;  but  be,  malicbusly  contriving  to  injure  the  said 
plaintiff,  destroy  bis  character  and  imputation,  and  expose 
him  to  trouble,  cost  and  charge,  did,  on  &c.,  at  &c.,  falsely 
and  maliciously  complain  to  £  F,  Esq.,  a  justice  of  the 
peace  for  the  county  aforesaid,  that,  on  &c.,  at  &c.,  some 
evil-minded  person  did,  with  force  and  arms,  and  a  band*guQ 
charged  with  large  shot,  sh6ot  and  kill  a  dark  grey  horse  colt 
of  said  T,  and  thrust  him  into  a  hole  in  the  ground  ;  and  that 
the  said  T  justly  suspected  that  said  plaintiff  and  one  O 
were  the  persons  who  committed  the  act  aforesaid,  and 
thereby  caused  the  said  plaintiff  to  be  apprehended  and  bad 
before  the  said  justice,  at  ^c,  to  answer  the  charge  afore- 
said, when  and  where  the  said  T  appeared,  and  pursued 
the  charge  aforesaid  against  the  said  plaintiff;  notwithstand- 
ing which,  the  said  plaintiff  was,  by  the  said  justice,  dis« 
charged  and  dismissed.  And  the  said  T  continued  bia 
malice  aforesaid,  and  did  afterwards,  on  &c.,  at  &c.,  in  the 
hearing  of  divers  good  citizens,  falsely  and  maliciously  pub- 
lish and  declare,  that  the  said  plaintiff  was  a  pitiful  and  ma- 
licious person,  and  that  he  and  said  O,  being  angry  with  the 
said  T,  did  severally  and  maliciously  kill  the  same  T's  colt,, 
and  bury  him  in  the  said  hole,  that  the  villainy  ipight  not  be 
discovered.  Now  the  said  plaintiff,  in  fact  says,  that  the 
said  plaintiff,  neither  alone,  nor  with  any  other  person,  ever 
hurt,  killed  or  bruised  any  horse  or  colt  of  the  said  T,  and 
that  the  said  T  had  neither  lawful  nor  probable  cause  for 
making  the  complaint  aforesaid,  or  charging  the  said  plaintiff' 
with  killing,  burying,  or  hiding  his,  the  said  T's,  colt ;  and 
that  the  said  plaintiff  has,  by  means  of  the  said  T's  making 
the  complaint  aforesaid,  and  speaking  the  words  aforesaid, 
been,  by  divers  of  his  neighbors  and  others,  suspected  of 
being  guilty  of  the  crimes  charged  on  him  as  albresaid,  and 
has  lost  their  good  will  and  esteem,  and  been  obliged  to  ex- 
pend much  time  and  money  in  vindicating  himself  against 
the  said  T's  unjust  charge  and  malicious  prosecution  afore-  * 
said,  and  has  suffered  much  uneasiness  and  disquietude ;  ta 
the  damage,  &c.  Trowbridge. 

Note.  In  this  action,  the  plaintiff  must  always  allege  malice  In  the  de- 
fcDdaynt,  and  in  addition,  toimt  of  probable  cause  or  an  intent  to  oppreee^  or 
a  knowledge  that  the  court  had  not  jurisdiction,  and  must  state  the  proae- 
cution  at  an  end.  2  Wit.  902;  B.  N.  P.  11 ;  8  Bl.  Com.  127;  Salk.  14, 
15;  Doug.  215;  »Co.55;  3  Salk.  24&;  2Wil.210;  4T.R.247;  » 
Salk.  98,  216. 
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Slander  and  malieiaw  yroseciUian  ok  a  charge  ef  theft. 

For  that  the  plaintiff  is,  and  always  from  the  time  of  bis 
nativity,  was  a  person  of  good  fame,  and  f  ee  from  the  crime 
of  theft,  and  all  suspicion  thereof,  and  on  &c.,  was,  and  for  a 
long  time  before  had  been,  a  master  of  a  vessel  trading  to 
parts  beyond  seas,  and  intrusted  with  the  goods,  and  to  ne- 
gociate  the  affaira  of  sundry  merchants ;  by  which  business 
he  got  a  considerable  profit  and  gain ;  and  on  said  day  was 
bound  on  a  voyage  for  foreign  parts ;  of  all  which  the  said  T 
was  well  knowing,  but  maliciously  intending  and  contriving 
to  destroy  the  plaintiff's  good  name  and  reputation,  and  ruin 
htm  in  said  business,  and  subject  him  to  the  penalties  of  the 
law  against  theft,  on  &c.,  at  ^c,  lalsely  and  maliciously,  in 
th^  hearing  of  many  of  our  good  [citizens]  uttered  the  fol- 
lowing false  and  scandalous  English  words,  of  and  concern- 
ing the  plaintiff,  viz.  **  I  have  been  told  A,'*  meaning  the 
plaintiff,  ^*  is  as  great  a  thief  as  any  in  the  country.^  And 
afterwards  on  the  same  day,  at  the  place  aforesaid,  in  the 
bearing  of  divers  other  good  [citizens  of  this  common- 
wealth,] the  said  T  uttered  the  following  false,  scandalous, 
and  malicious  words,  of  and  concerning  the  plaintiff,  viz. 
^last  night  my  pocket  was  picked,  and  my  pocket-book 
taken  out  of  it ;  and  it  was  A,''  meaning  the  plaintiff,  **  that 
did  it :  I  have  reason  to  think  he,''  meanin^^  the  plaintifl^ 
**  stole  them."  And  then  and  there,  the  said  E  went  be- 
fore B  G,  one  of  the  ju.stices  of  the  peace  for  said  county, 
and  falsely  and  maliciously  complained  to  him  of  his,  the 
said  T's,  having  his  pocket  picked  of  the  sum  of  &c.,  and 
of  his  pocket-book,  and  accused  the  plaintiff  of  stealing 
them,  and  then  and  there  falsely  and  maliciously  affirmed, 
that  be  had  reason  to  think  of  the  plaintiff's  being  guilty  of 
said  crime,  and  thereupon  procured  and  caused  the  said 
plaintiff  to  be  arrested  and  brought  before  the  said  B  O,  and 
llien  and  there,  before  the  said  B  6,  falsely  and  maliciously 
accused  the  plaintiff  of  the  aforesaid  crime,  and  piosecuted 
him  therefor,  and  knowing  .the  plaintiff  to  be  innocent  of 
the  said  crime,  maliciously  endeavored  to  get  him  convicted 
thereof;  on  which  prosecution  the  plaintiff  was,  notwith- 
standing, lawfully  acquitted  thereof;  but  the  plainti^  by 
said  prosecution  was  delayed  in  his  voyage  aforesaid,  put  to 
great  costs  and  trouble  in  defending  himself,  and  great- 
ly hurt  and  injured  in  his  reputation  and  business. 

E.  Pratt. 
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Malicious  proseeuHan  an  a  charge  of  theft. 

For  that  the  said  plaintiff  is  a  person  of  good  li^me  and 
credit,  free  from  the  crime  of  stealing  and  the  imputation 
thereof;  of  all  which  the  said  D  was  well  knowing;  yet  the 
said  Dy  wickedly  contriving  and  maliciously  intending  to  de- 
prive the  said  plaintiff  of  his  good  name,  and  cause  him  to 
be  imprisoned  and  vexed,  on  &c.,  at  &c.,  maliciously,  and 
without  any  just  and  probable  cause,  complained  to  and 
swore  before  C  D,  Esq.  one  of  the  justices  &c.,  against 
the  said  plaintiff,  that  he,  the  said  plaintifl^  had  feloniously 
taken  and  carried  away  out  of  a  certain  snow,  called  the 
Sally,  thirty-six  dozen  of  stone  rings,  of  the  value  of  $ — ; 
and  thereupon  the  said  plaintiff  was  arrested  and  brought 
before  our  said  justice,  on  said  complaint  and  oath  aforesaid; 
and  our  said  justice,  on  4rc.,  at  &c*,  by  means  of  the  said 
D's  false  and  malicious  complaint  and  oath  aforesaid,  com- 
mitted the  body  of  the  said  plaintiff  to  our  common  jail,  in 
&a,  there  to  be  safely  kept  until  discharged  by  due  course 
of  law ;  in  which  jail  said  plaintiff  was  kept  imprisoned, 
among  felons  and  malefactors,  from  &c.,  to  4rc.,  when  he 
was  discharged  from  his  imprisonment  aforesaid  by  our  said 
justice,  upon  his  recognising,  with  two  sufficient  sureties,  to 
appear  personally  at  the  [quarter]  Sessions  for  the  county 
of  &c.,  to  answer  the  charge  aforesaid,  and  in  the  mean- 
time to  be  of  good  behaviour  towards  all  persons,  and  abide 
the  order  of  the  said  Sessions ;  and  the  said  plaintiff  accord- 
ingly made  his  personal  appearance  at  said  Sessions;  but 
the  said  D  did  not  appear  to  prosecute  said  complaint ;  and 
thereupon  the  said  plaintiff  by  our  said  court  of  Sessions 
was  discharged  and  let  go,  without  delay.  Now  the  said 
plaintiff  in  fact  says,  that  he  was  entirely  clear  and  innocent 
of  feloniously  taking  and  carrying  away,  out  of  the  snow 
aforesaid,  the  goods  aforesaid ;  and  that  by  means  of  the 
said  D's  false  and  malicious  oath  and  complamt,  he  hath  suf- 
fered imprisonment  for  the  space  of  &c.  days  as  aforesaid, 
and  was  obliged  to  find  sureties  for  his  appearance  as  afore* 
said ;  and  thereby  he  hath  suffered  great  ignominy  and  re- 
proach, and  hath  lost  much  time,  and  is  deprived  entirely  of 
the  means  of  getting  into  business,  &c.  Salk.  768;  Gilb. 
Cases,  168,  156 ;  Salk.  728, 729 ;  2  Wils.  302 ;  Doug.  216. 

Malicioui  prosecution  for  perjury. 

For  that  whereas  the  plaintiff  is,  and  always  has  been,  a 
man  of  truth,  and  of  good  repute  and  fame,  and  well  known 
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for  it  among  all  his  neighbors,  and  free  from  the  crime  and 
suspicion  of  perjury ;  yet  the  said  D,  well  knowing  this,  but 
maliciously  contriving  to  bring  the  plaintiff  into  disgrace, 
and  put  him  to  great  costs  and  charges  to  vindicate  himself, 
on  &c.,  at  &c.,  charged  the  plaintiff  before  &c.,  with  wil- 
ful perjury,  and  caused  him  to  be  bound  over  to  our  Su- 
preme Judicial  Court,  to  be  holden  at  &c.,  on  &c.,  within 
and  for  the  said  county  of  &c. ;  and  then  and  there  caused 
a  certain  bill  of  indictment  to  be  drawn  up  against  the 
plaintiff,  charging  him  with  wilful  and  corrupt  perjury,  and 
the  same  to  be  laid  before  the  grand  jury  for  the  body  of 
the  said  county,  which,  by  reason  of  the  plaintiff's  innocence, 
the  grand  jury  aforesaid  returned  ignoramus ;  and  the  plain- 
tiff was  accordingly  discharged ;  by  all  which  unjust  prose- 
cution of  the  said  D,  the  plaintiff  was  put  to  great  costs  and 
charges,  and  suffered  in  his  name  and  reputation.    Read. 

Mdlicums  prosecution  on  a  charge  of  fdowff. 

For  that  the  said  P,  being  a  good,  true  and  faithful  sub* 
ject  of  this  commonwealth,  and  having  behaved  and  con- 
ducted himself  as  a  good,  true,  and  faithful  subject  of  this 
commonwealth,  from  his  nativity  to  this  present  time,  with- 
out any  lault  or  suspicion  of  theft,  robbery,  felony,  or  other 
crime ;  and  so  among  his  neighbors,  as  well  as  others,  was 
esteemed,  known  and  reputed ;  yet  the  said  T  not  igno- 
rant of  the  premises,  but  contriving  and  maliciously  intend- 
ing to  hurt,  wound  and  injure  the  good  name,  fame,  credit 
and  estimation  of  the  said  plaintiff,  and  him  unjustly  to  mo- 
lest, vex,  and  disturb ;  and  also  to  bring  him  into  manifest 
danger  of  the  loss  of  his  life,  goods  and  chattels,  on  &c., 
at  &c.,  did  falsely  and  maliciously,  and  without  any  cause 
or  color  of  any  felony  of  theft  or  robbery,  of  the  said  plain- 
tiff ever  committed,  him  the  said  plaintiff,  for  a  certain  felo- 
i^y>  by  bim,  then,  at  &c.  aforesaid,  supposed  to  be  done, 
(when  in  truth  no  felony  was  so  committed  by  said  plaintiff) 
procured  to  be  arrested ;  and  at  &c.,  (the  court)  the  afore- 
said T,  to  bring  the  aforesaid  plaintiff  in  danger  of  the  loss 
of  his  life,  and  forfeiture  of  all  his  lands,  tenements,  houses, 
and  chattels,  falsely  and  maliciously,  then  and  there  caused 
a  certain  bill  of  indictment  against  the  said  plaintiff  to  be 
written,  containing  in  it  the  false  and  scandalous  matter  fol- 
lowing, to  wit,  [recite  the  indictment;']  and  the  same  indict- 
ment, in  the  form  aforesaid  written,  containing  in  it  the  false 
and  scandalous  and  malicious'matter  before  recited,  the  afore- 
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said  T  afterwards,  to  wit,  on  &c.,  to  the  justices  of  the  same 
court,  caused  to  be  delivered,  which  said  bill  of  indictment 
the  same  justices  then  and  there  of  the  same  T  received, 
and  caused  the  same  publicly  to  be  read ;  and  thereupon 
the  jury  of  the  grand  inquest  for  the  same  county  of  &c., 
at  the  same  court,  on  their  oaths,  then  and  there  being 
charged  and  sworn  then  and  there  to  deliberate,  and  true 
inquiry  to  .make  of  and  concerning  said  matter,  in  the  same 
bill  contained,  &c.  (reciting  the  proceedings  to  the  end.) 
Now,  by  reason  of  the  premises,  the  said  plaintiff  is  greatly 
injured,  not  only  in  his  good  name,  fame,  credit,  and  repu<* 
tation,  but  put  to  great  expense,  &c. 

Note.  See  declaration  in  Lilly's  Ent  62,  which  states,  that  the  defend- 
ant at  such  a  court,  for  such  an  offence,  "  without  any  probable  or  just 
cause,  caused  the  plaintiff  to  be  indicted ;  and  the  same  plaintiff  on  that 
account,  prosecuted  uniU  Ae,  the  plniniijfy  was  thereof  duly  aequitted^^ 
without  statmg  whether  it  was  by  verdict  or  otherwise. 


Malicious  prosecution  of  civil  action. 

For  that  the  said  T,  on  ^c,  at  &c.,  without  any  lawful 
or  just  cause  of  action,  or  the  least  color  of  right,  purchased 
out  of  the  clerk's  office  of  our  court  of  C.  P.  for  our  said 
county  of  Worcester,  our  writ  of  attachment  against  the 
plaintiff,  bearing  teste  the  ■  day  of  &c.,  returnable  to 
said  court  of  C.  P.,  next  then  to  be  holden  at  &c.,  on  &c., 
within  and  for  the  said  county  of  Worcester;  and  therein 
the  said  T  complained,  that,  on  &c.,  at  a  place  called  Que- 
bec, viz.  at  W  aforesaid,  he,  the  said  T,  was  possessed  of 
one  hundred  boxes  of  soap,  as  of  his  proper  goods  and 
chattels,  of  the  value  of  ;^  — ;  and  that  the  said  T,  thereaf- 
terwards,  on  the  same  day,  casually  lost  the  same  goods  and 
chattels,  which,  by  finding,  afterwards  came  into  the  hands 
and  possession  of  the  plaintiff,  who  well  knowing  that  by 
right  they  belonged  to  the  said  T,  afterwards,  viz.  on  &c., 
at  dLC,  converted  them  to  his  own  use  to  the  damage  of 
the  said  T,  as  he  said,  the  sum  of  $ — .  Now  the  plaintiff 
in  fact  saith,  that  at  the  time  of  the  purchase  of  our  said 
writ  against  him,  in  form  aforesaid,  he  was  not,  nor  at  any 
time  before  had  been,  possessed  of  said  goods  and  chattels 
of  said  T,  nor  in  any  respect  had  converted  them  to  his,  the 
plaintiff's,  own  use,  as  the  said  T,  in  his  declaration  did 
falsely  allege ;  of  which  the  said  T  was  well  knowing ;  yet 
contriving  and  maliciously  intending  to  vex,  injure,  and  op- 
press the  plaintiff  in  this  particular,  and  to  the  utmost  of  his 
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power,  to  ruin  the  plaintiff's  reputation,  be,  the  said  T,  on 
4rc.,  at  &C.9  by  force  of  our  said  writ  of  attachment,  and 
under  color  of  the  law,  did  cause  t&e  plaintiff  to  be  arrested 
and  imprisoned,  he  being  then  a  stranger  in  this  common- 
wealth, and  without  any  estate  therein  or  friends  to  whom 
he  could  apply,  for  the  sake  of  giving  bail  to  respond 
said  action ;  and  him,  so  arrested  and  imprisoned,  the  said 
T  did  then  and  there  hold  and  detain  from  &c.,  to  &c., 
when  one  B  and  one  C,  compassionating  the  plaintiff's  un- 
happy and  forlorn  condition,  became  his  bail,  and  did  then 
and  there  give  security  in  the  sum  of  $ — y  for  the  plaintiff's 
appearance  at  our  said  court,  according  to  the  tenor  of  said 
writ,  and  abiding  the  judgment  thereon.  And  the  plaintiff 
further  avers,  that,  at  the  said  court,  to  which  the  said  writ 
was  returnable  as  aforesaid,  he  duly  appeared ;  and  the  said 
T,  after  entry  of  his  action  aforesaid,  against  the  plaintiff, 
well  knowing  that  he  had  no  probable  cause  to  maititain  the 
same,  there,  in  said  court,  suffered  himself  to  be  nonsuited 
in  the  action  aforesaid ;  whereby,  and  by  means  of  said 
causeless  and  malicious  suit,  so  prosecuted  by  the  said  T 
against  the  plaintiff,  and  by  reason  of  said  miprisonment 
thereon,  the  plaintiff  was  unjustly  compelled  to  expend 
great  sums  for  his  sustenance  in  prison,  and  for  his  defend- 
ing himself  against  said  suit,  and  was  greatly  injured  in  his 
rank  and  reputation,  and  suffered  great  pain  and  uneasiness, 
both  of  body  and  mind ;  and  during  that  time  his  affairs 
and  business,  and  especially  the  duty  of  his  office  as  col- 
lector, &c.  were  greatly  and  necessarily  neglected. 

NoTB.  The  declaration  in  this  action  should  always  state  malice  and 
want  of  probable  cause;  Bull.  N.  P.,  14  :  and  also  that  the  suit,  if  civil, 
is  at  an  end,  and  the  plaintiff  legally  discharged  ;  if  criminal,  that  the 
plaintiff  has  been  legally  acquitted ;  and  it  matters  not,  in  the  first  in- 
stance, whether  the  plaintiff  be  discharged  in  consequence  of  verdict  or 
nonsuit ;  nor,  in  the  latter,  whether  the  indictment  was  found  by  the 
grand  jury  or  not ;  for  maliciously  preferring  an  indictment  is  actionable ; 
2  Str.  977 ;  nor  whether  the  plaintiff  could  have  been  coifvicted  on  the 
indictment  or  not;  1  Str.  691 ;  for  the  indictment,  if  bad,  serves  all  the 
purposes  of  malice.  But  the  prosecution  or  suit,  in  all  these  cases,  must 
be  explicitiy  and  clearly  stated  to  be  at  an  end ;  and  if  it  is  not,  on  de- 
murrer the  action  would  be  defeated.  2  T.  Rep.  232 ;  Doug.  205 ;  1  Str. 
114  ;  Saund.  228.  Where  the  action  is  for  maliciously  holding  to  bail, 
the  plaintiff  should  state  ^^  that  he  was  indebted  to  the  defendant  in  such 
a  sum,  and  no  more,  and  that  the  defendant  sued  out  a  writ  for  so  much 
more,  on  purpose  to  hold  him  to  bail.    Salk.  15. 

MoHeiouB  pro$ecution  of  ewil  aelion  whereby  plaintiff  was  arrested 

and  imprisoned* 

For  that  the  said  D,  on  &c.,  at  &c.,  maliciously  intending 


CASE.  466 

to  oppress  and  unjustly  to  imprison  the  plaintiff,  prosecuted 
out  of  the  clerk^s  office  of  our  court  of  C.  P.,  &c.,  our 
writ  of  attachment,  in  due  form  of  law,  directed  to  the  sher- 
iff &c.,  commanding  them  to  attach,  &c.,  [here  recite  the 
writ  and  declaratiofij']  and  afterwards,  there,  on  the  same 
day,  caused  the  plaintiff  by  force  of  the  same  writ,  to  be 
arrested,  and  for  want  of  sufficient  bail  to  the  said  writ, 
which  the  plaintiff  could  not  obtain,  to  be  committed  to  our 
jail  in  said  &c.  where  the  praintiff  was  detained  for  the 
space  of  sixty  days ;  and  afterwards,  viz.  at  our  said  Court 
of  C.  P.,  to  which  the  said  writ  was  returnable  as  aforesaid, 
and  wherein  the  said  writ  and  action  of  the  said  D,  against 
the  plaintiff  was  duly  entered,  it  was  adjudged  and  consid* 
ertd  by  our  justices  of  the  same  court,  upon  the  plea  of  the 
plaintiff^  to  that  end  made,  that  the  aforesaid  words,  by  the 
said  D,  in  his  writ  and  declaration  aforesaid  stated,  and  by 
the  plaintiff  supposed  to  have  been  spoken,  were  not  action- 
able,  and  that  the  said  writ  should  be  abated  therefor.  And 
upon  the  said  D's  appeal  from  the  said  judgment  of  the 
court  aforesaid,  to  our  S.  J.  Court,  held  at  &c.,  on  &c., 
within  and  for  the  county  of  S,  by  the  consideration  of  our 
justices  of  the  same  last  mentioned  court,  it  was  adjudged, 
that  the  aforesaid  judgment  of  the  said  court  of  C.  P. 
should  be  affirmed.  And  the  plaintiff  in  fact  says,  that  the 
said  D  prosecuted  the  said  writ  against  the  plaintiff,  for  the 
sum  aforesaid,  and  caused  the  plaintiff  to  be  thereupon  im- 
prisoned as  aforesaid,  without  having  any  lawful  or  probable 
cause  for  prosecuting  said  writ,  and  causing  the  imprison- 
ment aforesaid  of  the  plaintiff;  but  wrs  wholly  guided  in 
the  premises  by  wanton  malice  and  a  desire  to  oppress,  in- 
jure and  defraud  the  plaintiff;  and  the  plaintiff  further  says, 
that,  by  such  prosecution  and  imprisonment  aforesaid,  of 
him,  the  plaintiff,  his  business  was  greatly  impeded,  his  rep- 
utation lessened,  and  he  was  at  great  expense,  and  suffered 
great  vexation,  grief,  and  oppression. 

MaJiciims  prosecution  on  a  charge  of  theft. 

For  that  the  plaintiff  is  a  person  of  good  fame  and  credit, 
free  from  the  crime  of  stealing,  and  the  imputation  thereof; 
of  all  which  the  said  D  was  well  knowing ;  yet  the  said  D, 
contriving  and  maliciously  intending  to  deprive  the  said 
plaintiff  of  his  good  name,  and  to  expose  him  to  imprison- 
ment and  vexation,  on  &c»,  at  &c.,  maliciously  and  without 
probable  catts.e  complained  to  A  B,  one  of  the  justices  of 
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the  peace,  within  and  for  the  sdd  county  of  &c.,  against 
the  plaintiif,  that  be,  the  plaintiflf,  bad  stolen  out  of  the  said 
D's  shop,  and  stolen  and  carried  away  certain  goods  of  the 
plaintiff,  &c.,  and  caused  the  plaintiff  to  be  brought  belbre 
the  said  justice  on  said  complaint,  and  the  said  justice  on 
&c.,  committed  the  body  of  the  plaintiff  to  the  jail  in  &c. 
aforesaid,  there  to  remain  for  further  examination,  touching 
said  complaint,  and  on  &c.,  the  plaintiff  was  convened  be* 
fore  the  said  justice  to  be  further  examined  ;  but  the  said  D 
appeared  not  to  pursue  said  complaint,  though  duly  notified 
by  said  justice  of  the  time  and  place  of  said  examination, 
and  thereupon  the  plaintiff  was  by  said  justice  lawfully  dis- 
charged and  let  go  without  day  ;  now  the  plaintiff  says,  that 
he  was  altogether  innocent  of  said  charge,  and  that  by 
means  of  said  D's  malicious  prosecution  and  complaint 
aforesaid,  he  suffered  fourteen  hours'  imprisonment  and  also 
great  ignominy  and  reproach.  J.  Adams. 

Note.  If  the  plaintiflT  is  convicted  on  the  charge  alleged  to  have  been 
maliciously  made  against  him  by  the  defendant,  before  a  court  having 
jurisdiction,  it  will  be  conclusive  evidence  of  probable  cause,  though  the 
plaintiff  is  acquitted  on  an  appeal  to  a  higher  tribunal.  See  Whitney  v. 
Peckham,  15  Mass.  R.  ^43. 


7.    Declarations  in  Case  for  various  other  Torts. 

Brought    hy  a  town  against  defendant  for  bringing  an  aged  pauper 

into  town^  and  having  him  there. 

For  that  the  said  T,  at  &c.,  on  &c.,  intending  to  injure 
'and  defraud  the  said  inhabitants  and  to  impose  on  them 
the  charge  and  expense  of  maintaining  and  supporting  one 
I  G,  then  and  there  an  aged,  poor,  helpless,  and  neces- 
sitous person,  destitute  of  all  property,  and  wholly  unable 
to  support  himself,  and  whose  settlement  was  not  in  the  said 
town  of  B,  and  for  whose  support  and  maintenance  the  said 
inhabitants  were  not  and  are  not  by  law  liable,  brought  and 
transported  the  said  G  into  the  said  town,  and  there  lelt  and 
abandoned  him,  without  making  any  provision  whatever  tor 
his  support  and  maintenance ;  by  reason  whereof  the  said 
inhabitants  have  been  at  a  great  charge  and  expense  in 

maintaining  and  supporting  the  said  G,  from  the day 

of  &<c.  inclusively  and  have  spent  and  laid  out  divers  sums 
of  money  therefor ;  amounting  to  the  sum  of  $ — ,  according 
to  the  schedule  hereto  annexed ;  all  which  ia  to  the  dam- 
age, ^c.  T.  Parboivs. 


FifT  Crim.  Con.  with  plaintiffs  wife. 

For  that  whereas  the  said  R,  unjustly  contriving  and  in- 
tending to  injure  the  plaintiff,  and  to  deprive  him  o(  the 
comfort  and  society  of  his  wife  £,  and  to  alienate  her  affec- 
fion  from  him,  heretofore,  viz.  on  &c.,  and  divers  other  days^ 
between  that  day  and  the  day  of  the  purchase  of  this  writ,  at 
&c.,  wrongfully  and  wickedly  debauched  and  carnally  knew 
the  said  E,  then  and  there  and  still  being  the  wife  of  the 
plaintiff,  and  thereby  the  affection  of  the  said  E  for  the 
plaintiff,  was  then  and  there  alienated  and  destroyed ;  by 
means  whereof  the  plaintiff  hath  thence  hitherto  wholly  lost 
the  comfort,  society  and  assistance  of  the  said  £,  in  his 
domestic  affairs,  which  the  said  plaintiff,  during  all  that  time, 
ought  to  have  had,  and  otherwise  would  have  had. 

Note.  To  maintain  this  action,  there  must  he  proof  of  an  actual 
mam'age  ;  reputation  is.not  sufficient     4  Bur.  2057. 

Either  Case  or  Trespass  will  lie,  as  appears  by  the  precedents. 

A  husband  may  have  an  action  on  the  Case  against  such  as  persuade 
and  entice  the  wife  to  live  separate  from  him,  where  no  criminal  conver< 
sation  is  pretended,  if  there  is  no  sufficient  cause  for  her  leaving  him. 
See  Dane^s  Abr.  ch.  19,  art.  18.  See  also,  Cro.  Jac.  538.  Hyde  v.  SeyS' 
soTj  a  csae  of  Trespass,  This  law  is  jully  recognized  in  Tamer  v. 
Estes^  3  Mass,  R.  317. 

But,  it  seems,  there  is  no  obligation  to  turn  the  wife  out  of  the  house, 
when  forbidden  to  harbor  her  by  the  husband,  it  seems  sufficient  not  to 
hinder  the  husband  from  coming  to  see  bis  wife  and  taking  her  away  with 
him,  if  he  sees  fit  to  do  it  by  open  force.  If  the  party  does  not  persuade 
the  wife  to  leave  her  husband,  he  is  under  no  obligation  to  commit  a 
breach  of  hospitality  by  turning  her  out  of  the  house.  See  ibid.  The 
defendant  in  that  case  was  the  wife^s  son-in-law. 

For  debauching  a  daughter  and  getting  her  with  chUd, 

For  that  whereas  the  said  R,  contriving  to  injure  the 
plaintiff,  and  to  deprive  him  of  the  service  of  E  F,  the 
daughter  of  the  plaintiff,  heretofore,  viz.  on,  &c.,  and  on 
divers  other  days  and  times,  between  that  day  and  the  day 
of  the  purchase  of  this  writ,  at  &c.,  debauched  and  carnally 
knew  the  said  E  F,  then  and  there,  and  from  thence  for  a 
long  space  of  time,  viz.  hitherto,  being  the  daughter  and 
servant  of  the  plaintiff;  whereby  the  said  E  F  became 
pregnant,  and  so  remained  for  a  long  space  of  time,  viz. 
nine  months  then  next  following,  and,  at  the  expiration 
thereof,  viz.  on  &c.,  at  &c.,  was  delivered  of  the  child  with 
which  she  was  so  pregnant  as  aforesaid,  viz.  at afore- 
said ;  by  means  whereof  the  said  £  ~F,  for  a  long  space  of 
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timei  viz.  from  the  day  and  year  first  aboveroentioned  bith* 
erto,  was  unable  to  do  the  necessary  affairs  of  the  plaintifl^ 
so  being  her  father  and  master  as  aforesaid,  and  thereby 
the  plaintiff  was  deprived  of  her  service,  during,  the  said 

time,  viz.  at ^  and  did  necessarily  lay  out  large  sums 

of  money,  viz.  $ — ^  in  and  about  the  nursing  of  the  said  E 
F,  and  the  delivery  of  the  said  child. 

Note.    If  the  daughter  is  over  twenty-one,  no  action  can  be  maintain* 
ed  by  the  father,  unless  she  is  actually  in  his  service*     10  Johns,  1 15. 


For  using  plaintiff  ^t  patented  invention. 

For  that  whereas,  by  certain  letters  patent,  duly  issued  in 
the  name  of  the  U.  S.  of  America,  by  the  Secretary  of 
State,  bearing  teste  by  the  president  of  the  U.  S.  and  dated 

ihe  day  of  &c.,  and  in  court  to  be  produced,  was 

granted  to  the  said  plaintiff,  his  heirs  and  assigns,  for  the 
space  of  fourteen  years  from  the  said  date,  the  lull  and  ex* 
elusive  right  and  liberty  of  making,  constructing,  using,  and 
Tending  to  others  to  be  used,  his  certain  shearing  machine, 
to  shear  woollen  and  other  cloths,  by  water  or  otherwise,  ^ 
agreeably  to  a  statute  of  the  congress  of  the  U.  S.,  made 
and  passed  the  21st  of  Feb.  1793,  entitled,  ^^An  act  to 
promote  the  progress  of  useful  arts,  and  to  repeal  the  act 
heretofore  made  for  that  purpose ;"  and  whereas  by  the  said 
statute,  it  is,  among  other  thmgs,  enacted,  **that  if  any  per* 
son  shall  make,  devise,  or  use,  or  sell  the  thing  invented,  the 
exclusive  right  of  which  shall,  as  aforesaid,  have  been  se- 
cured to  any  person  by  patent,  without  the  consent  of  the 
patentee,  his  executors,  administrators,  or  assigns,  first  ob* 
tained  in  writing,  every  person  so  offending  shall  forfeit  and 
pay  to  the  patentee,  a  sum  that  shall  be  at  least  equal  to  three 
times  the  price  for  which  the  patentee  has  usually  sold  or 
licensed  to  other  persons  the  use  of  the  said  invention." 
Now  the  plaintiff  in  fact  says,  that  the  said  R,  in  no  wise 
ignorant  of  the  premises,  but  contriving  in  this  behalf  to 
injure  him,  the  said  plaintiff,  and  to  deprive  him  of  the  ben* 
efit  of  his  said  patent,  afterwards  on  ^Tc,  without  the  con- 
4Bent  of  the  said  plaintiff,  the  patentee  as  aforesaid,  or  his 
assigns,  did  make,  devise,  and  use  the  said  patent  shearing- 
machine,  so  called,  invented  by  and  secured  to  the  said 
(plaintiff  as  aforesaid,  contrary  to  the  form  of  the  statute 
aforesaid  ;  whereby  and  by  force  of  which  said  statute,  the 
said  R  hath  forfeited  to  the  said  plaintifl^  the  sum  equal  at 
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least  to  three  times  the  price  for  which  the  said  plaintiff  hath 
usually  sold  or  licensed  to  other  persons  the  use  of  the  said 
machine ;  which  price  the  said  plaintiff  avers,  hath  been  and 
is  &c. ;  and  an  action  hath  accrued  to  the  said  plaintiff,  to 
demand  of  the  said  A,  a  sum  in  damages,  equal  at  least  to 
$ — y  that  sum  being  equal  to  three  times  the  price  of  the 
said  machine  as  aforesaid ;  yet  the  said  R,  thoucrh  request- 
ed, hath  never  paid  the  said  sum,  &c.  W.  Gordon. 

Another, 

For  that  whereas,  on  &c.,  by  certain  letters  patent,  made 
out  in  the  name  of  the  United  States,  bearing  teste  by  the 
President  of  the  U.  S.,  and  in  court  to  be  produced,  there 
was  granted  to  the  plaintiff,  his  heirs,  administrators,  and 
assigns,  for  the  term  of  fourteen  years  from  the  said  — • 
day  of  &c.,  the  full  and  exclusive  right  of  making,  con- 
structing, using  and  vending  to  others  to  be  used,  a  new 
and  useful  improvement  in  the  mode  of  shearing  woollen  and 
other  cloths,  not  known  or  used  before  the  plaintiff's  appli- 
cation for  said  letters  patent ;  and  th^^  plaintiff  says,  that, 
pursuant  to  the  act  of  the  U.  S.,  entitled  ^^an  ace  to  pro- 
mote the  progress  of  useful  arts,  and  to  repeal  the  act  here- 
tofore made  for  that  purpose,"  before  receiving  his  said  pa- 
tent, he  made  oath,  that  he  did  verily  believe  that  he  was 
the  true  inventor  or  discoverer  of  the  improvement  afore- 
said, and  did  deliver  a  written  description  of  bis  said  inven- 
tion, and  the  manner  of  using  the  same,  in  such  full,  clear, 
and  exact  terms,  as  to  distinguish  the  same  from  all  other 
things  before  known,  and  to  enable  any  person  skilled  in  the 
art,  of  which  it  is  a  branch,  to  make  and  use  the  same ;  and 
in  said  specification  did  fully  explain  the  principles  of  the 
machine  by  which  said  improvement  was  to  be  used,  and 
the  several  modes  in  which  he  had  contemplated  the  princi- 
ple or  character,  by  which  it  may  be  distinguished  from  all 
other  inventions,  and  accompanied  the  same  with  drawings 
and  written  references ;  which  description,  signed  by  him- 
self, and  attested  by  two  witnesses,  was  filed  in  the  office 
of  the  Secretary  of  State,  as  by  a  certified  copy  thereof, 
annexed  to  said  letters  patent  appears ;  yet  the  said  D,  well 
knowing  the  premises,  but  contriving  and  fraudulently  in- 
tending to  hurt  and  prejudice  the  plaintiff,  and  to  deprive 
him  of  the  profit  and  privilege  of  the  said  exclusive  right  of 
making,  constructing,  using,  and  vending  to  others  to  be 
used,  the  said  improvement,  and  invention  vested  in  him  by 
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the  said  letters  patent,  piz.  on  the  *— -*-  day  of  &c.,  and  at 
divers  other  days  and  times  between  that  day  and  the  day 
of  the  purchase  of  this  writ,  at  &c.  aforesaid,  without  the 
consent  of  the  plaintiff,  in  writing  or  otherwise,  first  bad 
and  obtained  in  that  -behalf,  did  unlawfully  devise,  make, 
and  use  said  invention  or  improvement  of  the  plaintiff,  and 
thereby  prevented  the  plaintiff  from  having  and  enjoying 
the  whole  profit  and  benefit  thereof,  and  deprived  him  of 
great  gain  and  advantage,  which  would  have  arisen  there- 
irom,  contrary  to  the  form  of  the  act  aforesaid ;  whereby 
the  plaintiff  says,  that  an  action  accrues  to  him  to  have  and 
recover,  pursuant  to  the  act  aforesaid,  of  the  said  D,  $ — ^ 
being  three  times  the  price  for  which  the  plaintiff  has  usu- 
ally sold  or  licensed  to  others,  the  use  of  said  invention ; 
yet  the  said  D,  though  often  requested,  hath  never  paid  said 
sum  to  the  plaintiff,  but  neglects  it,  Kellogg  v.  Morse^ 
Circuit  Court,  Oct.  1799. 

Note.  If  a  person,  on  being  privately  informed  of  a  person^s  inven- 
tion, fraudulently  obtain  a  patent  for  it,  tbe  person  injured  may  have  an 
action  on  the  case  for  it.  See  Smith  v.  Decker,  3  Bos.  6c  Pul.  690. 
Dane^s  Abr.  ch.  61,  art  3. 


For  not  grinding  com  at  plaintiff  ^a  mill  which  the  defendant  it  hound 

to  grind. 

For  that  whereas  the  said  plaintiff,  on  &c.,  and  long  be- 
fore, was  and  continually  from  thence  hitherto  hath  been, 
still  is,  lawfully  possessed,  of  and  in  a  certain  water  corn- 
mill,  with  the  appurtenances,  situate,  standing  and  being  in 
&c.,  called  &c. ;  and  the  said  plaintiff,  by  reason  of  his  pos- 
session thereof,  /or  all  the  time  aforesaid,*  of  right  had  and 
still  of  right  ought  to  have,  toll  of  corn  and  grain  ground  iu 
said  mill ;  and  whereas  also  the  said  D,  for  all  the  time  afore- 
said hath  been,  and  still  is  possessed  of  and  in  a  certain 
messuage  or  dwellinghouse,  with  the  appurtenances  situate, 
standing,  and  being  in  4rc.  aforesaid,  in  which  said  mes- 
suage or  dwellinghouse,  the  said  D,  during  all  the  time 
aforesaid,  hath  inhabited  and  dwelt,  and,  by  reason  thereof, 
for  all  the  time  aforesaid,  ought  to  have  ground,  and  still  of 
right  ought  to  grind  at  the  said  mill,  all  his  corn  and  grain, 
after  the  grinding  thereof,  used  and  spent  in  the  said  mes- 
suage or  dwellinghouse,  and  to  pay  to  the  said  plaintiff  lor  the 

*  See  1  Lot.  119,  and  infra  Note  2. 
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grinding  thereof^  a  reasonable  toll»*  yet  the  said  D  well  know- 
ing the  premises,  but  contriving,  and  fraudulently  intend- 
ing to  deprive  the  plaintiff  of  the  profits  which  would  have 
accrued  to  him,  for  the  grinding  of  the  corn  and  grain  of  the 
said  D,  by  blm,  after  grinding,  used  and  spent  in  his  said 
messuage  or  dwellinghouse,  on  &c.,  and  on  divers  other 
days  and  times,  between  that  day  and  the  day  of  the  com- 
mencement of  this  suit,  at  &c.,  did  withdraw  his  grist  from 
the  said  mill  of  the  plaintiff,  and  did  grind  a  large  quantity 
of  corn  and  grain,  to  wit,  one  hundred  bushels  of  corn,  and 
one  hundred  bushels  of  grain,  by  him  after  grinding  there- 
of in  his  said  messuage  or  dwellinghouse,  within  that  time, 
used  and  spent,  in  and  at  another  mill,  than  the  said  mill 
of  the  said  plaintiff;  whereby  the  said  plaintiff  hath  wholly 
lost  the  toll  of  said  corn  and  grain,t  &c.  See  2  Saund. 
113,  note  (1);  8  Went.  623,  624. 


8.  Trover. 


1.  Cf  the  nature  of  the  action  of  Trover. 

Trover  is  a  species  of  action  on  the  case.  It  is  a  substitute  for  the 
action  of  Detinue,  now  nearly  obsolete.  It  has  an  advantage  over 
Detinue,  because  in  Trover,  the  defendant  is  not  permitted  to  wage  his 
law,  as  in  Detinue  he  may,  and  besides  does  not  recover  specific  arti- 
cles, as  in  Detinue,  but  goes  for  damages  for  the  conversion  of  them. 

Where  the  plaintiff  is  desirous  of  recovering  specific  articles,  Detinue 
and  replevin  are  the  proper  forms  of  action. 

*  Or  if  the  case  be  that  all  the  inhabitants  of  a  manor  are  bound  to  grind  at  the 
plaintiff's  mill,  then  after  alleging  the  plaintiff's  possession  of  the  mill  and  his  right 
to  toll  as  above,  it  may  be  stated  in  this  way,  **and  that  during  all  th,e  time  afore- 
said, all  the  tenants,  inhabitants,  and  residents,  within  the  manor  of  9,  ought  tu  have 
ground,  and  still  ought  to  grind,  all  their  corn,  grain,  &c.  (tL9  the  case  may  be,) 
which  by  them,  or  any  of  them,  had  been  used  or  spent,  ground  within  the  manor 
at  the  plaintiff's  mill,  and  to  have  paid  and  yielded,  and  to  pay  and  yield  to  the 
said  plaintiff  for  the  grinding  thereof  a  certain  reasonable  toll ;  and  that  the  said 
D  is  a  tenant,  inhabitant  and  resident,  within  the  said  manor;"  and  then  assign 
the  breach.    2  Saund.  118,  note  (1) ;  Willes'  Rep.  657.     (MSS.) 

1 1t  is  now  held  sufficient  to  declare  on  the  possession  of  the  plaintiff,  and  to  allege 
the  obligation  of  the  defendant,  generally,  as  in  the  above  precedent,  without  shew- 
ing a  title,  &c.  But  formerly  the  plaintiff  was  obliged  to  snow  his  estate  and  seizin, 
and  to  show  how  the  obligation  of  the  defendant  arose ;  whether  by  prescrip- 
tion, grant  or  custom.  And  so  are  the  old  precedents.  See  2  Saund.  112, 
Coryion  v.  Litkebye;lMo6.  Ent.  181;  Bro.  Red.  63;  Heme, 85;  Willes,  654; 
3  T.  R.  761,  RUer  y.  Smith, 

And  where  the  plaintiff  declared,  that  he  was,  such  a  day  and  continually  after ^ 
possessed  of  the  messuage,  to  which  he  claimed  a  way,  and  also  of  the  way  to  it'; 
and  it  was  objected,  that  he  complained  of  a  disturbance  in  the  way,  which  was  a 
contradiction  to  what  was  before  alleged  of  his  possession  of  it;  the  court  held 
the  objection  nought.    Blockly  y.  Slatsr^  1  Lot.  119.    (MSS,) 
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Trover  differs  from  Trespass,  for  taking  aod  canyiog  away  goods,  in 
this,  that  Trespass  is  grounded  on  an  unlawful  taking  by  the  defendant  | 
but  trover  admits,  that  the  defendant  came  lawfully  into  posse-ssion  of 
the  goods,  but  has  wrongfully  converted  them  to  his  own  use.  As  a 
convenient  and  easy  manner  of  admitting  the  defendant's  lawful  pos* 
session,  the  declaration  usually  states  that  the  goods  came  to  the  de> 
feadant's  hands  by  finding;  and  whether  this  be  true  or  not,  is  wholly 
immaterial,  if  the  defendant  has  converted  the  goods  to  his  own  use, 
which  is  the  gist  of  the  action ;  and  even  if  the  defendant  committed 
a  trespass  b  taking  the  goods,  the  plaintiff  may  waive  the  trespass  and 
maintain  Trover  for  the  conversion  of  them. 

Trover  therefore  in  general,  may  be  maintained  against  any  one  who 
having  lawfully  or  unlawfully  come  to  the  possession  of  the  plaintiff's 
goods,  converts  them  to  his  own  use  with  out  right ;  and  a  demand  by 
the  owner,  and  a  refusal  to  deliver  by  the  person  in  possession,  unex- 
plained and  without  a  sufficient  excuse,  will  be  considered  a  sufficienft 
proof  of  conversion. 

As,  if  the  landlord  of  an  inn  detains  a  traveler's  horse,  after  hts 
keeping  is  paid  or  tendered,  and  without  cause. 

If  a  bailee  of  goods,  to  keep,  detains  them  when  demanded.  Cro. 
Eliz.  781. 

If  a  pawnee  detains  a  pledge  after  tender  of  the  debt,  die.  1  Bol. 
60. 

But  if  A  loses  goods  and  B  finds  them,  and  A  makes  a  demand,  B 
may  lawfully  retain  the  goods  till  he  can  ascertain  the  true  owner.  1 
Esp.  N.  P.  C.  83 ;  2  Bui.  312. 

But  if  B  makes  use  of,  or  misuses  the  things  found,  it  is  a  conversion, 
and  Trover  may  be  maintained  by  the  owner.  Cro.  Eliz.  219 ;  2 
Salk.  655. 

If  a  testator  gives  a  specific  legacy,  as  a  watch,  or  a  particular  horse, 
the  legatee  can  maintain  Trover  for  it,  against  any  one,  who  converts  it 
immediately  after  the  testator's  death.  See  Dane's  Abr.  chap.  77, 
art  6. 

In  Massachusetts  it  is  supposed  in  such  case,  after  probate  of  the 
will,  the  proper  course  for  the  legatee  is  to  demand  it  of  the  executor, 
and,  if  it  is  detained,  he  may  maintain  Trover  for  it,  without  waiting  to 
ascertain  whether  the  estate  is  solvent  or  insolvent.  But,  if  the  article 
is  delivered  to  the  legatee,  and  the  estate  afterwards  turns  out  to  be  in- 
solvent, he  will  be  liable  to  be  compelled  to  return  it,  or  the  value,  to 
the  executor.  And  therefore  on  such  demand  made  by  the  legatee,  it 
seems  that  the  executor  may  demand  security  from  the  legatee  to  re- 
store the  specific  article,  in  case  it  should  be  wanted  to  satisfy  demands 
against  the  estate.  See  Revised  Statutes  of  Mass.  ch.  66,  sections  15 
and  16,  and  chap.  62,  sect.  27. 


2.  For  what  things  Trover  lies. 

Trover  lies  fur  any  species  of  goods  and  chattels,  as  for  a  horse,  a 
ship,  a  dog ;  for  money  in  a  bag  or  chest,  so  as  to  be  identified  ;  so  also 
for  money  numbered,  though  not  in  a  chest ;  as  for  a  hundred  dollars 
counted  out  and  lying  in  a  pile  on  a  table ;  for  the  identical  pieces  of 
money  are  not  recovered  back  in  this  action  (as  in  Detinue,)  but  dama- 
ges in  lieu  of  them,  and  therefore  there  is  no  need  of  the  same  certainty 
as  in  Detinue  and  Beplevin. 
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It  lies  for  a  chose  in  actioD,  as  a  bond,  note,  deed,  bankbill,  ticket,  or 
mortgage ;  so  also  for  coins,  medals,  plants  in  boxes,  6ie, ;  for  animals, 
valuable  as  merchandise,  as  parrots,  whether  reclaimed  or  not ;  for 
animals  fera  natura^  if  reclaimed ;  otherwise  not.  Thus,  it  seems. 
Trover  might  be  maintained  for  a  bear  chained  or  secured  in  any  man- 
ner, but  if  the  bear  should  escape  and  run  wild,  and  should  afterwards 
be  killed  or '  retaken  by  a  third  person,  it  seems  questionable  whether 
Trover  could  be  maintained,  either  for  the  bear  or  his  carcass,  though 
perhaps  of  considerable  value. 

Trover  lies  for  goods  tortiously  seized  by  revenue  officers.  3  Wils. 
146. 


Where  Trover  cannot  he  tnaitUained, 

Trover  does  not  lie  without  a  conversion ;  as  if  goods  found,  are  taken 
from  the  finder  by  violence,  or  upon  an  execution,  by  a  third  person. 
See  2  Mod.  243. 

So,  if  goods  delivered  to  a  carrier  are  stolen.  Trover  does  not  lie 
against  the  carrier,  but  only  a  special  action  on  the  case.  2  Bur.  2625. 
But  if  a  carrier  converts  the  goods  to  his  own  use,  trover  lies. 

It  will  notiie  against  one  who  acquires  property  by  gift  or  sale  from 
the  plaintiff,  fcfr  the  property  is  changed.     Cowp.  814 ;  Doug.  24. 

If  a  man  find  a  bankbill,  and  deliver  it  to  A  for  a  valuable  considera- 
tion, and  without  notice,  the  loser  cannot  maintain  Trover  against  A, 
though  he  might  against  the  finder.  1  Salk.  284,  126.  But  if  A 
takes  it  without  giving  a  valuable  consideration,  or  if  he  pays  a  valuable 
consideration  for  it,  with  notice.  Trover  lies.     1  Salk.  284,  126. 

3.  Who  may  maintain  Trover^  and  against  whom  it  may  he  maintainedy 

An  administrator  may  maintain  Trover  for  goods  taken  from  the  pos- 
session of  the  intestate,  or  after  his  decease,  and  before  administration 
granted.     Style,  341 ;  1  Str.  60.    So  of  an  executor. 

Baron  and  feme  may  join' in  this  action  for  goods  of  the  wife,  taken 
before  marriage  though  the  conversion  be  after.    2  Lev.  107. 

A  deputy-sheriflf,  or  his  executor,  may  maintain  Trover  for  property 
attached  by  the  deputy  sherifi*,  and  converted  during  his  life  by  a  stran- 
ger.    1  Pick.  389. 

Generally  every  one  who  has  a  property  in  the  goods  converted,  may 
maintain  Trover  for  them,  and  even  if  he  has  not  the  possession ;  as  if 
A  bails  goods  to  B,  to  be  delivered  over  to  C,  C  may  maintain  Trover 
against  B.     1  Buls.  68. 

For  a  temporary  conversion  of  goods,  though  they  are  restored  be- 
fore the  commencement  of  an  action.  Trover  may  be  maintained,  and 
damages  will  be  recovered  for  the  detention  merely.  But  as  the  law 
on  this  particular  point  does  not  seem  clearly  settled,  particularly  where 
the  only  evidence  of  converaion  is  a  demand  and  refusal,  perhaps  it 
would  be  best  to  join  a  special  count  in  Case  with  that  in  Trover.  See  1 
Rol.  5 ;  C.  40. 

A  special  property  is  sufficient;  as  a  common  carrier,  who  loses 
goods,  may  maintain  trover  for  them. 

It  is  said  in  2  Esp.  C.  465,  that  to  maintain  Trover,  the  plaintiff  must 
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either  be  in  actual  possession,  or  have  a  right  to  imme&te  possession, 
at  the  time  of  the  conversion. 

And  even  a  naked  possession  is  sufficient  against  any  one,  who  has 
no  right  even  to  that,  as  by  the  finder  of  a  jewel.  So  where  a  man, 
under  pretence  of  right,  cuts  down  wood,  though  he  has  no  legal  right 
to  the  wood,  he  may  maintain  Trover  against  a  stranger  foor  taking  it 
away.     See  3  Wils.  336. 

A  lessor  may  maintain  Trover  for  timber  cut  down  by  the  lessee. 
See  Cro.  Car.  242,    2  Buls.  135,  contra. 

Where  a  servant  converts  goods  to  his  master^s  use,  with  or  without 
his  authority.  Trover  may  be  maintained  against  the  master.  1  Wils. 
328. 

So,  where  a  servant  to  a  pawnbroker,  received  a  pawn  for  his  master 
and  lost  it,  it  was  held.  Trover  might  be  maintained  against  the  master. 
Salk.  141. 

But  one  tenant  in  common  cannot  maintain  Trover  against  another, 
even  if  a  stranger  be  joined  with  the  defendant,  1  Term  Rep.  656, 
because  one  has  as  good  right  to  the  possession  as  the  other.  But  if 
one  destroys  the  common  property.  Trover  may  be  maintained  against 
him  bythe  other. 

In  Weld  V.  Oliver^  21  Pick.  559,  it  was  held,  if  one  tenant  in  com- 
mon of  personal  property,  sells  it,  the  sale  will  amount  to  a  conversion, 
and  the  other  tenant  in  common  may  maintain  Trover  for  his  undivided 
part,  against  his  co-tenant. 

If  the  purchaser  sells  the  property  again.  Trover  may  be  maintained 
against  him,  for  the  conversion  of  the  undivided  moiety  of  the  party 
.injured.  Ibid.  In  that  case  the  measure  of  damages,  will  be  the  value 
of  the  property  at  the  time,  when  such  purchaser  sellsy  and  not  the 
value,  when  he  bought.     Ibid, 

If  such  tenant  in  common,  on  a  sale  by  his  co-tenant,  and  a  re-sale 
by  the  purchaser,  presents  a  bill  to  the  purchaser  for  one  half  of  the 
price,  at  which  he  has  re-sold  the  property,  it  will  not  be  a  waiver  of  his 
right  to  bring  Trover  against  him.     Ibid. 

Trover  may  be  maintained  against  husband  and  wife,  supposing  the 
conversion  (which  is  a  tort)  done  by  both,  but  the  declaration  should 
allege,  that  they  converted  the  goods  *'  to  the  husband^s  use,^'  since  *^  to 
their  use,''  is  bad.     Yelv.  165  ;  2  Cro.  661. 

If  goods  come  successively  to  the  hands  of  several.  Trover  may  be 
maintained  against  any  one  of  them,  who  converts  the  goods  to  his  own 
use. 

It  has  been  said,  defendant  cannot  justify  detaining  goods  till  money 
laid  out  on  them  is  paid,  but  the  money  may  be  deducted  from  the 
damages.  But  this  is  absurd.  For  if  the  defendant  was  warranted  in 
laying  out  the  money  on  the  goods,  he  would  have  a  lien  on  them 
for  the  amount,  and  so  there  would  be  no  cause  of  action  against 
him,  until  the  amount  was  tendered.  On  the  other  hand,  if  he  laid 
out  the  money  on  the  goods  without  any  authority,  it  would  be  a 
payment  in  his  own  wrong,  and  consequently,  it  ought  not  to  be  de* 
ducted  from  the  damages,  any  more  than  if  there  had  been  a  tender 
and  refusal. 

If  money  (which  has  no  ear  mark)  is  stolen  from  A  and  paid  over  to 
B,  Trover  cannot  be  maintained  against  B.     1  Salk.  284. 

But  there  can  be  no  doubt,  if  a  bag  of  money  were  stolen  from  A 
and  delivered  to  B,  without  notice  and  without  consideration,  Trover 
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might  be  mainnixied  for  it  after  demand  and  refusal,  as  well  as  for 
thing  else. 

An  indorsee  of  a  bill  of  lading,  or  any  consignee  of  goods,  majr 
maintain  trover  for  them  before  they  have  come  into  possession,  as  the 
property  is  transferred  by  the  indorsement  or  consignment.  However, 
m  particular  cases,  the  consignor  may  stop  the  goods  in  tranntu^  befom 
they  come  to  the  consignee's  hands.  1  T.  R.  205,  745;  2  T.  R. 
68. 

In  general,  one  tenant  in  common,  or  joint  tenant,  or  a  partner,  can* 
not  maintain  Trover  against  his  cotenant,  or  copartner ;  for  the  po0« 
session  of  one  is  the  possession  of  all ;  and  though,  where  there  are 
two  tenants  in  common  of  land,  one  in  fee,  and  the  other  for  yeare,  and 
the  tenant  in  fee  has  cut  down  trees,  which  the  tenant  for  years  has 
converted  to  his  own  use,  the  tenant  in  fee  may  maintain  Trover  against 
the  tenant  for  years  for  the  trees,  it  is  because,  that  as  respects  the 
trees,  they  are  not  tenants  in  common,  for  the  trees  following  the  in- 
heritance, belong  wholly  to  the  tenant  in  fee.  See  Bui.  N.  P.  35 ;  4 
Camp.  472. 

But  if  one  tenant  in  common  destroys  the  thing  held  in  common,  it 
is  a  conversion  in  law  to  his  own  use,  and  the  other  may  maintain  Tfo-* 
ver.    BuL  N.  P.  84. 

Trover  lies  against  the  master  for  goods  delivered  to  a  eervamM 
in  the  course  of  hie  employment;  otherwise,  not;  for  if  otherwise,. 
quoad  hoCy  he  is  not  a  servant  to  his  master.  1  Ld.  Raym.  788 ;  Salk. 
141. 

If  A  sells  goods,  and  contracts  .to  deliver  them  at  a  certain  time  to» 
B,  but  does  not  deliver  them  at  that  time,  still  B  cannot  maintain  Trover* 
until  afler  demand  and  refusaL    4  Esp.  C.  156. 


4.'  What  amounts  to  a  conversion. 

It  seems,  wherever  A  is  lawfully  in  possession  of  goods  of  B,  whicli» 
he  is  bound  to  deliver  to  B,  on  request,  such  demand  and  A's  refusal,, 
are  sufficient  evidence  of  conversion,  for  the  jury  to  find  a  verdict  i» 
plaintiff's  favor ;  though,  if  the  facts  are  found  specially  by  a  jury,  the* 
court  are  not  warranted  in  determining  it  to  be  a  conversion.  Andt 
therefore,  evidence  of  a  demand  and  refusal  are  always  in  such  cases,, 
considered  sufficient  to  maintain  this  action.  But  a  bare  non-delivery,, 
though  accompanied  with  false  pretences  and  excuses,  is  not  such  a  refu- 
sal.    4  Esp.  C.  157. 

The  use  of  a  thing  found,  it  is  said,  will  amount  to  a  conversion,  aa 
riding  a  horse,  milking  a  cow,  6lc,  But  this  must  depend  upon  the 
circumstances  in  each  particular  case.  If  the  thing  found  is  consumed 
by  using  it,  as  a  barrel  of  flour,  it  would  obviously  be  a  conversion. 
But  if  a  man  should  take  up  a  stray  horse,  and  without  knowing  who* 
was  the  owner,  should  ride  him  every  day,  till  he  received  notice,  and 
then  delivered  him  over  to  the  owner,  it  seems  unreasonable  that  he 
should  be  liable  for  the  temporary  conversion  of  him,  in  an  action  of 
Trover,  in  which  he  could  have  no  set-off  against  the  horse's  keeping. 
Tlius  A  takes  up  B's  horse  as  an  estray,  keeps  it  for  a  month,  ami 
uses  it  every  day,  without  notice  that  B  is  the  owner,  then  the  horse 
dies ;  B  discovers  that  A  has  used  his  horse,  shall  B  have  an  action  oC' 
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Trover  agfiiiiBt  A,  and  recover  in  this  form  of  actioo,  the  v«1iae  of  the 
horse^s  labor,  when  B  can  have  no  remedy  whatever  for  the  horse's 
keeping,  the  horse  being  dead,  upon  which  B  would  have  had  a  lien, 
if  alive  ?  It  seems  unreasonable.  But  if  B  is  driven  to  his  fuanUm 
vtUebat  for  the  labor  of  the  horse,  there  is  nothing  unreasonable  that  A 
should  deduct  from  it  (having  a  lien  on  the  hovse  and  consequently  on 
his  labor)  the  amount  of  charges  for  his  keeping ;  though,  for  want  of  a 
promise  express  or  implied,  he  might  not  be  able  to  recover  it  in  an  ac« 
tion  of  Assumpsit.  The  same  remark  applies  to  milking  a  cow,  which, 
however,  is  acknowledged  not  to  amount  to  a  conversion ;  since  it  is  for 
the  preservation  of  the  beast  But  even  here  it  is  reasonable,  that  the 
owner  of  the  cow  should  be  entitled  to  the  value  of  the  milk,  in  an  ac« 
tion  of  Assumpsit,  deducting  the  charges  of  the  keeping  the  cow.     Sed 

To  waste,  consume,  spoil,  or  misuse  any  thing  found,  bailed,  entrust* 
ed,  or  that  one  is  in  possession  of,  and  which  belongs  to  another,  is  a 
eoaversion.  As  to  throw,  paper  found,  into  water ;  for  a  carrier  to  break 
open  a  box,  and  take  ^oods  to  himself ;  to  take  out  part  of  the  liquor 
from  a  vessel  and  fill  it  up  with  water*  This  last  is  a  conversion  of  the 
whole  liquor. 

But  suflfering  thiugs  found,  bailed,  die.  to  spoil,  or  be  loet,  through 
^re  negligence^  is  not  a  conversion,  and  Trover  is  not  the  remedy, 
but  a  special  action  on  the  case  (if  any.)  But  in  New  York  it  has 
been  decided,  if  A  admits  that  he  has  had  the  goods  of  the  plaintiff, 
but  has  lost  them,  this  confession  will  be  sufRcient  evidence  of  conver- 
sion.    1  Johns.  C.  406.     Qiuere.         . 

And  if  A,  having  a  right  to  remove  goods,  does  so ;  and,  not  being 
replaced  they  are  lost,  this  is  no  conversion,  and  Trover  for  them  cannot 
be  maintained  against  A. 

Where  the  taking  of  the  plaintiff's  goods  is  tortious,  it  is  not  neces- 
sary to  prove  an  actual  conversion;  but  Trover  may  be  maintain- 
ed, though  it  is  evident,  there  has  been  no  conversion  to  the  defend- 
ant's use ;  as  where  a  servant  tpkes  goods  and  converts  them  to  his 
master's  use ;  in  which  case,  Trover  may  be  maintained  against  the 
servant ;  and,  in  the  case  of  a  tortious  seizure  of  plaintiff's  coods 
by  revenue  officers,  who  are  liable  to  this  action,  though  the  gooik  are 
tot  converted  to  their  own  use.  3  Wils,  146 ;  2  Str.  943 ;  2  Wils. 
328. 

If  a  carrier  should  carry  goods  to  a  wrong  person  by  mistake.  Trover 
may  be  maintained  against  the  carrier ;  for  it  is  a  conversion.  Or  Tro- 
ver might  be  maintained  against  such  stranger,  af\er  a  demand  and  re- 
fusal, either  by  the  carrier,  or  the  proper  person.  2  B.  dc  A.  702 ; 
Peake's  N.  P.  C.  49.  But  in  the  case  of  the  carrier,  it  would  be 
tafer  to  join  one  count  specially  on  the  case,  with  the  count  in  Trover. 
A  foriioriy  if  A,  contrary  to  orders,  delivers  Ts  goods  to  C,  it  is  such 
a  eonveriion  in  A,  as  will  support  Trover  against  him  by  T.  4  T.  R. 
860. 

Where  goods  are  detained  by  virtue  of  a  lien  on  them,  a  demand  and 
tefusal  wilt  not  be  such  a  conversion  as  will  maintain  Trover.  Other- 
wise, if  there  be  no  lien.    4  Bur.  2221. 

It  is  held,  if  H  lends  hia  oxen  to  P,  to  plough  his  land,  and  C  drives 
them  away,  P  may  maintain  Trover  for  thenu  See  in  the  notee  to  (ft/- 
Iraham  v.  &1O10, 2  Saund.  47,  a. 

Quote  of  the  amount  of  damages  to  be  recovered  by  P  in  such 
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Mie.  If  Ae  ▼ahie  of  tlie  oowa  is  reooveied  hj  P,  the  osisq  became 
die  property  of  C-  But  a  judgment  in  an  action  between  P  and  C 
cannot  bind  H^  who  will  still  have  an  action  of  Trover  against  C  for 
the  oxen,  for  aught  that  appears ;  or,  shall  he  have  an  action  against  P 
for  the  value  of  the  oxen  ?  Bot,  in  such  case,  it  seems  to  be  the  opin« 
ion  of  some,  that  the  recovery  by  P,  the  bailee,  will  bind  H.  Se$ 
Dane^s  Abr.  ch.  67,  art  8,  sec.  8. 

5.  Of  the  declaration  tn  Trover, 

The  declaration  should  set  out  property  or  possession  of  the  goods 
in  the  plaintiff,  alleging  a  value,  together  with  a  time  and  place  of  coo* 
▼ersion.  It  may  allege  that  the  ^)ods  came  to  the  defendant's  hands 
hy  findings  or  came  to  his  hands  generally,  without  more.  If  the  action 
is  brought  by  an  administrator  in  that  capacity^  the  property  may  be 
alleged  in  the  testator,  whether  the  conversion  was  before  or  after  his 
death,  if  before  administration  granted ;  but  if  any  one  takes  the  property 
belonging  to  the  estate,  after  odminiBirationy  the  administrator  may 
declare  on  his  own  possession.     See  1  T.  R.  480. 

6.  Of  the  amoiumt  of  damages. 

In  Trover,  the  value  of  the  goods  at  the  time  of  conversion,  with 
interest  to  the  time  of  obtaining  judgment,  is  the  measure  of  damages. 

In  Massachusetts,  the  court  adhere  to  this  rule,  even  in  cases,  where 
the  plaintiff  has  bought  an  article  at  a  stipulated  price,  and  the  defend- 
ant refuses  to  deliver  it  on  demand,  and  afterwards  sells  it  at  a  great 
advance,  after  action  brou^t,  but  before  trial.  4  Pick.  466.  This 
appears  to  be  impolitic  and  inequitable.  Impolitic,  because  it  holds 
out  an  inducement  to  practise  dishonesty,  where  there  is  a  prospect, 
that  an  article  sold,  but  not  delivered,  will  rise  in  value,  beyond  the 
price  paid  for  it,  and  interest ;  and  inequitable,  because  the  plaintiff  is 
deprived  of  the  advantage  of  a  rise  in  the  market,  which  among  met- 
chants  is  one  of  the  principal  inducements  to  purchase;  and  the  de- 
fendant derives  an  advantage  from  his  own  fraudulent  conduct ;  since, 
while  the  article  remains  in  his  possession,  he  has  the  option,  either  to 
deliver  up  the  article,  if  the  market  falls,  at  the  price  agreed,  or  keep 
it,  if  the  market  rises,  and  pay  back  merely  the  price  and  interest 
This  is  giving  him  an  unfair  advantage.  The  fair  principle  would 
be,  that  the  defendant  should  nay  the  purchase  money  and  interest,  at 
least,  and  if  the  plaintiff  could  show,  that  the  defendant  had  made 
more  of  it  before  action  brought,  that  the  damages  should  be  increased 
accordingly. 

If  the  property  is  restored,  it  goes  in  mitigation  of  damages.  If  it 
is  recovered,  but  the  plaintiff  has  been  at  any  expense  in  recovering  it, 
as  by  offering  a  reward,  ^.  the  amount  of  those  expenses  must  be  de- 
ducted from  the  value  of  the  article,  when  returned.  See  CtreenfiM 
Batik  V.  Leaxfilt,  17  Pick.  1. 


DECLARATIONS  IN  TROVER. 
For  a  tloop  and  her  cargOy  according  to  a  schedule  annexed. 

For  that,  at  &.c.,  on  &ai  the  plaiotiff  was  possessed  of  a 
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eertain  sloop,  called  the  S,  burthened tons,  and  of  the 

value  of  S — 9  with  her  cargo,  being  the  goods  and  chattels 
contained  in  the  schedule  hereto  annexed,  of  the  several 
values  thereto  annexed,  as  of  his  own  goods  and  chattels, 
and  being  so  possessed,  thereafterwards,  on  the  same  day, 
lost  the  same,  and  the  same  thereafterwards,  on  the  same 
day,  came  into  the  hands  and  possession  of  the  said  D,  E, 
and  F,  by  finding ;  yet  the  said  D,  £,  and  F,  though  they 
well  knew  the  same  to  belong  to  said  plaintiff,  yet  intend mg 
to  injure  and  defraud  him  thereof,  refused  to  deliver  the  same 
to  said  plaintiff,  though  thereto  requested,  but  thereafter- 
wards, on  the  same  day,  converted  the  same  to  the  use  of 
the  said  D,  £,  and  F,  all  which  is  to  the  damage,  &c.  JVar- 
wood  v.  foster^  EsseXy  1785.  T.  Parsons. 


For  a  chest  and  goods^ 

For  that  the  plaintiff,  on  &c.,  at  &c.,  was  possessed  of  a 
chest  and  several  floods  and  clothes  therein  contained,  in  the 
schedule  hereto  annexed,  particularly  mentioned,  all  of  (he 
value  of  $ — ;  and  being  so  thereof  possessed,  thereafter- 
wards, on  the  same  day,  lost  the  same  chest  and  goods, 
which  thereafterwards,  on  the  same  day,  came  into  the  hands 
and  possession  of  the  said  D,  by  finding ;  yet  the  said  D, 
well  knowing  the  same  to  be  the  proper  goods  and  chattels 
of  the  plaintiff,  and  of  right  to  appertain  to  him,  though  re- 
quested, hath  not  delivered  the  same  to  the  plaintiff,  but 
thereafterwards,  on  the  same  day,  converted  the  same  to 
his  own  use  ;  to  the  damage,  &c. 

For  thirty'Jive  hogsheads  of  sugar. 

For  that  the  plaintiff,  on  4rc.,  at  &c.,  was  possessed  of 

wc 
thirty-five  hogsheads  of  sugar  marked  ^'  of  the  value  of 

1^000,  as  of  his  own  sugar ;  and  being  so  possessed  there- 
of, the  plaintiff  thereafterwards,  on  the  same  day,  casually 
lost  the  same  sugar,  which  same  sugar  thereafterwards,  on 
the  same  day,  came  into  the  possession  of  the  said  D  by  de- 
livery ;  yet  the  said  D,  well  knowing  the  said  sugar  to  be  the 
property  of  the  plaintiff,  but  intending  to  defraud  and  injure 
him  iu  this  behalf,  has  not  returned  said  sugar  to  the  plain- 
tiff, though  requested,  but  thereafterwards,  to  wit,  on  the 
same  day,  converted  the  same  to  his,  the  said  D's  own  use. 
BortkU  V.  Chase,  S.  J.  C.  Essex,  1802.      T.  Parso5s. 


CASE* 
For  «  pk€e  of  doth^  hp  a  penon  vnder  guardianMp. 

For  that  the  said  plaintiff,  on  &c.,  at  ^c,  was  possessed  of 
a  ceilain  piece  of  drab  cloth,  of  the  value  of  $ — ^  as  of  his 
own  proper  goods  and  chattels,  and  afterwards  casually  lost 
the  same ;  and  the  sa*)me  afterwards,  on  4rc.,  at  &c.,  came 
by  finding,  into  the  hands  and  possession  of  the  said  D,  who 
well  knowing  the  same  goods  and  chattels  to  belong  to  the 
said  plaintiff,  and  that  he  was  under  guardianship  as  afore- 
said, but  intending  to  defraud  him,  and  injure  his  said 
guardian,  there,  on  &c.,  refused  to  deliver  the  said  cloth 
to  the  said  plintiff,  or  his  said  guardian,  though  thereto 
lawfully  requested ;  and  thereafterwards,  on  the  same  day, 
converted  the  same,  to  his,  the  said  D's  own  use, 

N.  Dane. 

By  executor  for  goods  hdonging  to  the  deceased. 

For  that  whereas  the  said  A,  at  &c.,  on  &c»,  was  pos- 
sessed of  the  goods  and  articles,  mentioned  in  the  annexed 
schedule,  of  the  value  of  $ — ,  and  which  were  of  the  goods 
of  the  said  A,  at  the  time  of  his  decease,  as  of  his  own 
goods  and  chattels,  and  thereafterwards,  on  the  same  day, 
casually  lost  the  same,  which  thereafterwards,  on  the  same 
day,  came  to  the  hands  of  the  said  D,  by  finding,  who  well 
knew  the  same  to  have  been  the  property  of  the  said  A,  at 
the  time  of  his  decease,  and  to  be  the  property  of  the  plain- 
tiff, but  intending  to  embezzle  the  same,  and  maliciously  in- 
tending to  defraud  the  said  plaintiff  thereof,  he,  the  said  D, 
though  requested,  viz.  thereafterwards,  on  &c.^  refused  to 
deliver  the  same  to  the  said  plaintiff,  and  then  and  there 
wickedly  converted  the  same  to  his  own  use;  to  the  dam- 
age, &c.    Main^  administratrix,  v.  Boden,  Essex,  1 798. 

S.  Sewall. 

By  husband  and  wife^  for  a  spirniing'Wheel  belonging  to  toife  and  con* 

verted  before  marriage. 

For  that  the  said  A  \the  wife,']  on  &c.,  at  &c.,  was  pos- 
sessed of  a  ceftain  spinning-wheel,  of  the  value  of  % — ,  as 
of  her  own  proper  goods  and  chattels,  and  afterwards,  on 
the  same  day,  casually  lost  the  same ;  and  thereafterwards, 
^on  the  same  day,  the  same  wheel  came,  by  finding,  to  the 
possession  of  the  said  D,  who  knowing  the  same  to  be  the 
property  of  the  said  A,  never  delivered  the  same  to  the  said 
A  while  sole,  nor  to  the  said  B  and  A  since  their  intermar- 
riage, though  requested,  tiz.  on  &a,  at  &c. ;  but  then  and 
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there  cobverted  the  same  to  his  own  use ;  to  the  damage 
of  the  said  B,  Ithc  hnsband.] 

Note.    It  would  be  bad  to  saj,  to  the  damage  of  the  said  B  and  A. 
Salk.  114. 


Bif  administrators  for  property  belonging  to  deceased. 

For  that  the  said  plaintiffs,  in  their  said  capacity,  at  &C| 
on  &c.,  were  possessed  of  8fc^  the  property  of  said  intes- 
tate ;  and  being  so  thereof  possessed,  then  and  there,  cas- 
ually lost  the  same ;  and  afterwards,  there  on  the  same  day, 
the  same  goods  came  to  the  possession  of  the  said  D,  by 
finding ;  yet  the  said  D,  well  knowing  the  same  to  be  the 
goods  of  the  plaintiffs  as  aforesaid,  has  not  delivered  them 
to  the  plaintiffs,  though  on  &c^  at  &c.,  thereto  requested ; 
but  thereafterwards,  on  the  same  day  converted  the  same  to 
his  own  use ;  (o  the  damage  of  the  said  plaintiffs,  in  their 
said  capacity,  &c. 

Note.  If  Trover  were  first,  anj  administration  afterwards,  the  plain- 
tiff  may  declare  specially^  or  iay  Trover  after  the  administration.  Per 
Holt.  Comb.  304 ;  Mod.  Ent  366  ;  for  executor  has  a  constructive  po8« 
session  from  the  testator^s  death.     1  T.  R.  480. 

It  seems,  Trover  does  not  lie  against  an  executor  or  administrator 
with  the  will  annexed,  for  a  conversion  by  the  testator.  The  distinction, 
as  to  what  actions  survive,  is  that  where  damages  only  for  an  injury  are 
recoverable,  the  action  will  not  survive  against  the  executor ;  but  where 
value  is  recoverable  the  action  will  survive.  See  Hambly  v.  Trott^  Cowp. 
371. 

Under  the  Rev.  Stat,  of  Mass.  ch.  93,  sec.  7,  Trover  survives  for  and 
against  an  executcnr  or  administrator. 

For  two  bonds. 

For  that  the  said  plaintiff,  at  &c.,  on  &c.,  was  possessed 
of  divers  goods  and  chattels,  to  wit,  one  bond,  by  which  one 
A  was  bound  and  obliged  to  pay  the  plaintiff  $ —  yearly 
during  her  life,  of  one  bond,  by  which  one  B  was  bound  and 
obliged  to  pay  the  plaintiff  the  like  sum  of  $ —  yearly  dur- 
ing her  life,  and  of  one  other  bond,  by  which  one  C  was 
bound  and  obliged  to  pay  the  plaintiff  the  like  sum  of  $ — 
yearly  during  her  life,  of  the  value  of  $ — ^  as  of  her  own 
proper  goods  and  chattels,  and  being  so  thereof  possessed, 
the  said  plaintiff,  thereafterwards,  on  the  same  day,  casually 
lost  the  same,  which  said  goods  and  chattels  thereafterwards, 
on  the  same  day,  came  into  the  possession  of  the  said  D, 
by  finding ;  yet  the  said  D,  well  knowing  the  said  gooda 
and  chattels  to  be  the  property  of  the  plaintiff,  but  contriv* 
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ng  and  iHtendiiig  to  defraad  and  injure  her  in  this  behalf, 
has  not  returned  the  said  goods  and  chattels  to  the  plaintiff, 
though  requested,  but  afterwards,  to  wit,  on  &c*,  at  &c., 
converted  the  same  to  his  own  use ;  to  the  damage,  &c. 
BartUtt  V.  Cutrier,  Essex,  1800.  T.  Pabsons. 


Bif  an  adminisfratar  for  goods  contained  in  a  tehed^^e. 

For  that  the  plaintifls,  in  their  said  capacities  of  ad* 
mtnistrators  as  aforesaid,  on  &c.,  at  &c.,  were  possessed 
of  divers  goods  and  chattels,  which  in  the  lifetime  of  the 
said  A  B,  and  at  his  decease,  belonged  to  him,  and  among 
other  things,  of  the  goods  and  chattels  in  the  schedule  here- 
to annexed,  and  of  the  value  therein  mentioned,  as  of  their 
own  proper  goods  and  chattels  as  administrators  aforesaid ; 
and  being  so  thereof  possessed,  then  and  there  casually 
lost  the  same,  and  the  said  D,  therealterwards,  on  the 
same  day,  found  the  same  and  knew  that  truly  and  of  right 
they  belonged  to  the  plaintiffs  in  their  said  capacity,  but 
evilly  and  wickedly  contriving  and  intending  to  defraud  the 
plaintiffs  in  their  said  capacity  thereof,  though  on  the  same 
day,  and  often  since  requested,  would  not  deliver  the  same 
to  the  plaintiffs,  in  their  said  capacity,  but  afterwards, 
on  the  same  day,  converted  the  same  to  his  own  use,  to 
the  hindrance  and  delay  of  the  said  administrators,  and  to 
the  damage,  &c.    Mmimstraiors  of  Heuell  v.  Pesilver* 

J.  Adams. 


COVENANT. 


This  action  lies  only  upon  agreements  or  other  instruments  under 
seal.    And  therefore  where  a  contract  under  seal  is  varied  by  a  written 

y dement  not  under  seal,  A$tuimfmi  is  the  proper  remedy  for  a  breach 
the  unsealed  cootiact  Mili'dam  Foundry  v.  Hovey,,  21  Pick. 
417. 

It  will  lie,  however,  upon  an  agreement  or  covenant,  in  law,  or  im- 
plied in  a  deed«  as  well  as  upon  an  express  one.  Covenants  in  law^ 
are  such  as  are  implied  from  the  express  covenants,  or  words  in  the  deed, 
which  are  neoessaiy  to  the  eqjoyment  of  the  express  covenants,  or  to 
the  operation  of  the  deed.  Cro.  Eliz.  214  ;  4  Co.  80  ;  3  Keb.  465 ; 
1  Leo.  122;  1  Saund.  322  ;  16  East,  852. 

This  action  may  be  maintained  against  an  executor  or  administrator, 
whether  named  in  the  eovenant  or  not.  Cio.  Eliz.  558.  And  wheth- 
er the  covenant  is .  ezpiQaBs  or  iqqplied,  if  bioken  in  the  lifetime  of  die 
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4'a  COVENANT. 

covenantor ;  but  sot  on  an  implied  covenant,  br«^en  after  hia  death. 
Dyer,  257,  a. 

This  action  may  be  maintained  against  an  heir,  if  named ;  otherwise 
not,  08  heir  ;  but  he  may  be  charged  as  assignee,  if  the  covenant  runs 
with  the  land.    4  T.  R.  76. 

So,  for  a  breach  in  the  lifetime  of  the  covenantee,  Covenant  may  be 
maintained  by  an  executor  or  administrator,  whether  named  in  the  cov* 
enant  or  not.     1  Vent.  176. 

But  for  a  breach  of  a  covenant  that  runs  with  the  land,  taking  place 
aAer  the  death  of  the  covenantee,  the  heir  alone  can  sue ;  and  this  he 
may  do,  whether  named  in  the  covenant  or  not     lb.    3  Lev.  93. 

If  A  in  a  deed-poll  covenants  to  pay  money,  d&c.  to  B,  who  is  not  a 
party  to  the  indenture,  B  may  maintain  Covenant  for  the  money,  die 
See  2  Lev.  71. 

So  if  B  is  a  party  but  does  not  execute,  he  may  maintain  Covenant 
against  A.     Lut.  305. 

If  there  is  a  breach  of  covenant  in  the  time  of  an  adminiatiator,  Cov* 
enant  may  be  maintained,  and  he  must  answer  out  of  his  own  goods. 
Ld.  Baym.  554. 


Of  aciians  by  and  agai$ui  ouigM  or  asHgnees, 

Assignees  of  all  choses  in  action,  not  negotiable,  must  sue  in  the  name 
of  the  promisee,  obligee,  covenantee,  dsc.  14  Mass.  R.  107.  If  such 
covenantee  or  promisee  is  dead,  the  action  must  be  brought  in  the  name 
of  his  executor  or  administrator. 

And  the  covenantee's  or  promisee's  name  being  merely  used  for  the 
sake  of  form,  he  cannot  discontinue  the  suit,  nor  release  the  demand. 
Nor  is  his  consent  necessary  to  .this  use  of  his  name ;  and  the  same  re- 
mark applies  to  his  executor  or  administrator.  See  1  Bin.  423 ;  1  Dal. 
139 ;  9  Mass.  R.  337 ;  15  Johns.  R.  405. 

For  breach  of  covenants  that  run  with  the  land,  an  assignee,  whether 
he  come  in  by  act  of  law,  or  by  an  assignment  by  act  of  the  assignor, 
shall  maintain  Covenant,  and  will  declare  in  his  own  name  as  assignee. 
And  for  this  purpose,  tenant  by  the  curtesy ;  the  husband  of  lessee  for 
years  who  survives  ;  tenant  by  statute  merchant,  dsc.  are  assignees.  5 
Co.  17,  a. 

An  assignee  of  a  lessor,  who  has  accepted  of  rent  from  the  assignee 
of  the  lessee,  may  maintain  Covenant  against  the  lessee  for  rent  growing 
due  afler  the  assignment,  as  well  as  before. 

So  an  assignee  of  a  reversion,  who  hath  accepted  rent  from  the  as- 
signee of  the  lessee,  shall  nevertheless  have  Covenant  against  the  execu- 
tor of  the  lessee,  and  for  a  breach  of  covenant  happening  after  the  as- 
signment by  lessee ;  for  the  covenant  runs  with  the  land,  and  the  lessee 
shall  not  discharge  himself  by  his  own  act.    Cro.  Jac.  521 ;  2  Show. 

134. 

Covenants  tkat  run  ttith  ike  land^  bind  an  assignee,  though  not  named. 

As  if  lessee  covenants  to  repair  the  house  demised,  this  covenant  shall 
bind  bis  assignees  to  repair,  though  they  are  not  named.  5  Co.  16 ;  Cro. 
Jac.  125 ;  5  Co.  24 ;  2  H.  Bl.  133. 

Covenants  thai  do  not  run  with  the  land^  shall  not  bind  the  assignee 
unless  named.  As  if  lessee  covenants  to  build  a  wall  on  the  land  de- 
mised, this  shall  not  bind  the  assignee  unfess  named.  A.  But  if  the 
covenant  mentions  the  assignee,  he  shall  be  bound,    ik 
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Rut  where  the  ooveiiant  is  to  do  a  thing  merely  collateral,  as  to  buUd 
a  house  on  other  land  of  the  lessor,  the  assignee  shall  not  be  bound, 
though  expressly  named  in  the  deed.     lb. 

For  a  breach  of  covenant,  complete  before  the  assignment,  an  as- 
Btgnee  is  not  liable.    Salk.  199 ;  3  Bur.  1271. 

An  under-lessee  is  not  liable  for  a  breach  of  covenants  that  run  with 
the  laud.  For  that  purpose,  he  must  be  assignee  of  the  whole  term. 
Doug.  174. 

Covenants  that  run  with  the  land,  bind  whoever  is  an  assignee  by  act 
ef  law.    5  Co.  17,  b. 

Lessees  are  liable  for  breach  of  covenants  after  assi^ment 

Assignees  are  liable  for  no  breaches  of  covenants  that  run  with  the 
laud,  except  such  as  take  place  after  the  assignment  to  them,  and  be* 
fore  they  assign  over  again.     Salk.  81 ;  Doug.  735. 

An  assignee  4ihaU  not  have  an  action  upon  a  breach  of  covenant 
before  his  time.    Cro.  Eliz.  163. 

Upon  a  breach  during  his  estate,  he  may  maintain  an  action  after  the 
determination  of  it.     Owen.  152  ;  Buls.  281. 


Of  joint  and  several  covenants. 

If  a  covenant  be  with  several,  and  it  appears  by  the  deed  that  their 
interest  in  fact  h  joints  all  must  join  in  the  declaration,  though  the  cov- 
enant is  to  them  and  each  o£  them.  And  so,  if  the  action  is  against 
them,  and  their  coveoaat  is  joint,  all  must  be  sued  together.  See  Willesi 
248  ;  5  Co.  19,  b;  Salk.  137 ;  1  Show.  8. 

But  if  the  interest  of  the  covenantees  be  several,  and  the  covenant 
is  with  them  and  each  of  them,  every  one  may  sue  separately,  in  respect 
of  his  several  interest     5  Co.  226. 

8o,  if  A  and  B  covenant  severally,  Govenant  lies  against  A  for  Kb 
several  breach.    Noy.  86. 

Wheie  a  covenant  is  joint  and  several,  and  the  action  is  brought 
against  one,  the  breach  must  be  assigned  in  the  neglect  of  both  or  all,, 
since,  by  the  performance  of  any  one  of  them,  the  covenant  is  com- 
plied with.     Str.  553. 

If  one  named  in  the  indenture  does  not  execute,  he  may  be  excluded 
by  an  averment  that  he  did  not  execute,  or  they  must  all  join  in  the 
action.    Stra.  1146.     Qiuere. 


Further  observations  on  this  action. 

In  an  action  by  an  heir,  who  sues  upon  a  grant  or  covenant  to  his 
ancestor  and  his  heirs,  he  must  be  named  heir.  Otherwise,  if  he  sues 
in  his  own  right,  though  he  comes  to  the  right  by  descent.  And  he 
must  show  how  heir.     1  Salk.  355.     Qiuere. 

In  an  action  of  Covenant  for  breach  of  warranty  of  lands,  brouffht 
against  an  heir  and  devisee,  they  should  be  jointly  sued.  Queere.  Sec 
9Mass.  R.  395. 

Where  covenants  are  secured  by  a  penalty,  which  is  a  sum  of  money 
in  gross,  Debt  or  Covenant  may  be  brought ;  but  the  penalty  is  not  to  be 
considered  as  liquidated  damages.  3  Bos.  &  Put.  630 ;  7  Wheat.  18 ;. 
&e  Steams  ▼.  BetrreUf  1  Pick.  443. 
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DECLARATIONS  IN  COVENANT. 

1.     Ott  covenants  in  conveyances  of  lands,  8rc* 

On  a  breach  of  covenant  against  ineumhrances  in  warranty  deed.  ^^ 
Grantee  v.  Grantor.  —  ne  premises  heing  mortgaged.  —  Qoitre  of 
ike  words  in  iialies* 

In  a  plea  of  covenant  broken,  for  that  the  said  T»  on  &c. 
^i  &c.,  by  his  deed  of  that  date,  duly  executed,  acknowl- 
edged, recorded,  and  in  court^  to  be  produced,  in  considera* 
tion  of  the  sum  of  $—,  paid  him  by  the  plaintiff,  conveyed 
unto  the  plaintiff  a  messuage  &c.  [ilescribe  the  premises^']  io 
hold  to  him  and  his  heirs  ;  and  the  said  T  did  therein, 
among  otfur  things,  covenant  with  the  plaintifi,  that  the  said 
tenements  were  then  free  oi  all  incumbrances.  Now  the 
plaintiff  in  fact  says,  that  at  the  time  of  making  and  execut* 
ing  the  said  deed,  the  said  tenements  were  not  free  of  all 
incumbrances ;  but  the  said  T,  before  that  time,  viz.  en  &c^ 
by  his  deed  of  that  date  duly  acknowledged,  executed,  and 
registered,  had  mortgaged  the  said  tenements  to  one  C  C 
for  securing  the  payment  of  $100,  with  lawful  interest  to 
the  said  C  C  by  the  — —  day  of  &c.,  which  sum,  with  the 
interest  thereof,  is  still  unpaid ;  and  the  tenements  aforesaid 
are  still  chargeable  with  the  payment  thereof;  and  so  the 
said  T,  his  covenant  aforesaid  hath  not  kept,  but  hath  brok- 
en the  same.  F.  Dana. 

Note.  If  the  breadi  of  the  covenants  in  the  deed  consists  in  the  fhct 
**  that  the  defendant  was  not  seized,^^  and  had  no  rieht  or  authority  to 
convey,  the  breach  may  be  assigned  by  simply  negativing  the  covenants. 
But,  with  regard  to  the  covenants  of  quiet  enjoyment^  and  that  the  premi" 
see  are  free  from  all  incumbrances y  and  that  of  the  covenant  to  warrant 
and  defend^  it  is  necessary  to  assign  the  breach,  by  showing  the  interrup- 
tion or  incumbrance  complained  of,  or  showing  an  ouster  by  an  elder 
title.     See  Marston  v.  HobbSj  2  Mass.  R.  433. 

The  covenant  of  warranty  can  only  be  broken  by  an  ouster  or  evic- 
tion by  elder  title.     Twamb/y  v.  Henley,  4  Mass.  K.  441. 

The  grantee  is  not  obliged  to  contend  at  law  against  an  elder  title,  in 
order  to  recover  on  this  covenant.  But  if  he  should  incur  expenses  in 
the  defence  of  his  title,  he  will  be  entitled  to  recover  those  expenses 
against  the  warrantor  in  addition  to  other  damages.  Smnner  v.  WUlimns, 
9  Mass.  R.  162. 
'  If  the  plaintiff,  in  an  action  for  breach  of  a  covenant  against  incum- 
brances, should  extinguish  an  incumbrance  after  action  brought,  instead 
of  merely  nominal  damages,  he  will  recover  the  amount  pau^to  extin- 
guish the  incumbrance.    Brooks  v.  Moody,  20  Pick.  474. 

On  a  breach  of  the  covenants  in  a  common  warranty  deed,  —  Grantee  v. 
.  ^Administrator  of  grantor.     Ike  granted  premises  were  under  altaeh* 
fnent  at  the  e»eeiUion  of  the  deed. 

For  that  the  said  S  [the  intestate,]  at  Slc.,  on  &c«»  being 
tlien  living,  bj  his  deed  of  that  date,  duly  executed,  ac- 
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knowledged^  and  regidtered,  and  here  in  court  to  be  pro-* 
duced,  in  consideration  of  j$flOO  paid  him  by  tbe  plainttfl^ 
conveyed  to  him»  bis  beirs  and  assigns  forever,  two  acres  of 
land,  situated  in  &c.»  bounded  &c ,  witb  the  appurtenances. 
And  tbe  said  S  did  therein  and  thereby,  among  other  things, 
covenant,  grant  and  engage  for  himself,  bia  heirs,  executors, 
and  administrators,  to  and  with  tbe  plaintifi^  his  heirs  and 
assigns,  that  at  and  before  the  ensealing  and  delivery  there- 
of,  be  was  lawfully  seized  in  fee  of  tbe  said  granted  premi- 
ses ;  that  they  were  free  of  all  incumbrances  whatever,  and 
that  he  had  good  right  and  lawful  authority  to  sell  and  con« 
vey  the  same  as  aforesaid  to  the  plaintiff,  to  hold  tbe  same 
as  a  good  estate  rn  fee  simple ;  and  that  he,  the  said  S,  his 
heirs,  executors  and  administrators,  would  warrant  and  de- 
fend tbe  same  to  the  plsdntiff,  his  heirs  and  assigns  forever, 
against  tbe  lawful  claims  and  demands  of  all  persons  what- 
ever. And  the  said  plaintiff  avers,  that  when  tbe  said  S 
made  and  executed  the  said  deed  as  aforesaid,  be  was  not 
lawfully  seized  of  tbe  said  granted  premises  in  fee ;  that 
they  were  not  free  of  all  incumbrances  whatever ;  and  that 
he  had  not  good  right  and  lawful  authority  to  sell  and  con- 
vey tbe  same  as  aforesaid ;  but  that  the  same  were  then 
under  attachment  made  in  due  form  of  law,  at  tbe  suit  of 
A  A,  brought  by  him  to  recover  a  just  debt  due  to  him 
from  the  said  S,  and  have  ever  Vmce  remained  under  tbe 
said  attachment.  And  so  tbe  plaintiff  says,  the  said  S,  his 
covenant  aforesaid,  bath  not  kept,  but  hath  broken  the 
same,  &c.  N.  Dane. 

On  a  hrtaick  of  covenants  in  a  common  warranty  deed.  —  Grantee  v* 

Grantor.  —  General  breach. 

For  that  the  said  D,  at  &c.,  on  &c.,  by  his  deed  of  that 
date,  duly  executed,  acknowledged,  and  recorded,  and  in 
court  to  be  produce^l,  in  consideration  of  $100,  bargained  and 
sold  to  the  plaintiff,  a  certain  tract  of  meadow  land,  situate 
&C.,  bounded  &c.,  to  have  and  to  bold  the  same  to  tbe  plain- 
tiff, and  bis  heirs  and  assigns  forever.  And  the  said  D, 
by  the  same  deed,  covenanted  to  and  with  the  plaintiff, 
that  at  the  time  of  the  ensealing  of  tbe  deed  aforesaid,  he, 
the  said  D,  was  seized  in  fee  of  tbe  aforesaid  lands,  and  had 
in  himself  good  right  and  lawful  authority  to  sell  and  con- 
vey the  same  in  manner  ^s  aforesaid,  and  that  the  plaintiff 
from  thenceforward,  might,  by  force  of  that  deed,  lawfully 
possess  and  enjoy  the  same,  free  of  all  incumbrances.  Now 
ibe  plaintiff  in  tact  says,  that  the  said  D,  at  the  time  of 
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enealing  the  deed  aforesaid,  was  not  seized  in  fee  of  the 
aforesaid  lands ;  nor  had  he  good  right  or  lawful  authority 
to  sell  and  convey  the  same  in  manner  aforesaid ;  nor  could 
the  plaintiff,  by  force  of  said  deed,  lawfully  panels  and  m- 
jm/  the  same^  free  of  all  ineumbr&ntes^  aceardmg  to  tlm 
said  D*9  covenant  aforesaid*  And  so  ibe  said  D  has 
broken  his  covenant  aforesaid,  to  the  damage,  &c. 

Trowbriimk. 

Note.  This  breach  of  the  covenant  for  quiet  enjoyment  and  against 
iaeumbraoces,  la  insufRciently  assigned.  The  ineumbrance  or  disturtK 
aoce  should  be  specially  set  forth. 

Against  executor  on  a  breach  of  covenants  in  a  deed  made  by  testator,  -^ 
By  grantee.  —  Far  want  of  filfe,  with  speeiai  damages. 

For  that  the  said  A  A,  [testatpr,]  in  his  lifetime,  to  wit, 
on  &c.,  at  &€.,  made,  sealed,  and  delivered  to  the  plaintifT, 
his  deed-poll  of  that  date,  duly  acknowledged,  recorded, 
and  in  court  to  be  produced ;  in  which,  among  other  things, 
it  is  witnessed,  that  the  said  A  A,  in  consideration  ot  J$(100, 
then  paid  to  him  by  the  plaintiff,  did  give,  grant,  bargain, 
sell,  convey,  and  confirm  unto  the  plaintiff  and  his  heirs  and 
assigns  forever,  the  sundry  tracts  of  land  hereafter  men- 
tioned, originally  granted  by  the  inhabitants  of  the  town  of 
Brookfield«  in  our  county  of  Worcester,  to  sundry  persons 
respectively,  and  laid  out  to  them  accordingly,  and  which^ 
when  granted  and  laid  out  as  aforesaid,  lay  in  the  southwest 
comer  of  said  township  of  B,  and  at  the  time  of  making  said 
deed,  were,  and  ever  since  have  been,  within  and  pari  of  the 
town  of  Weston,  in  our  said  county  ;  to  wit,  one  parcel  of 
land  containing  &c.  laid  out  as  aforesaid  to  B  B  on  the 

day  of  He. ;  another  parcel  &c.,  &a ;  for  the  more 

particular  boundaries  of  which  said  tracts  of  land,  the  said 
A  A  referred  to  the  original  records  of  the  surveys  thereof^ 
in  the  records  of  the  said  town  of  B  ;  to  have  and  to  hokl 
the  same  with  the  appurtenances  thereof  to  the  plaintiff,  his 
heirs  and  assigns,  to  his  and  their  only  proper  benefit,  use» 
and  behoof,  forever.  And  the*  said  A  A,  by  the  said  deed, 
did  for  himself,  his  heirs,  executors,  and  administrators,  cov- 
enant, promise,  and  gr^int  to  and  with  the  plaintiff,  that  be- 
fore and  until  the  ensealing  of  the  same  deed,  he,  the  said  A 
A,  was  the  true,  proper,  sole,  and  lawful  owner  and  posses* 
sor  of  the  said  granted  premises,  with  the  appurtenances 
thereof;  and  that  he  had  in  himself,  good  right,  full  power^ 
and  lawful  authority  to  give,  grant,  &c.,  the  same,  to  hold,  as 
aforesaid,  and  thcU  free  and  clear,  and  freely  and  clearly  ex*. 


oneratetl,  discharged,  and  acquitted,  of  and  frcmi  all  other 
gitts,  grants,  bargains,  and  incumbrances  whatever ;  and  that 
he,  the  said  A  A,  bis  heirs,  executors,  and  administrators, 
would  warrant,  secure,  and  defend  the  same  to  the  plainttl^ 
against  the  lawfiil  claiffls  and  demands  of  all  other  persons 
whatever.  ^  And  the  saud  plaintiff  says,  that  at  the  time  of  the 
ensealing  said  deed,  or  at  any^ther  time,  the  said  A  A  was 
not  the  true,  sole,  proper,  and  lawful  owner  and  possessor  of 
said  granted  premises,  or  any  part  thereof;  and  that  he,  the 
said  A  A,  never  had  in  himself  any  power  to  give,  grant, 
&c.,  the  same,  or  any  part  thereof  to  him  as  aforesaid ;  and 
that  the  same  was  not  free  and  clear,  or  freely  and  clearly 
discharged  and  acquitted  from  other  gifts,  grants  and  incum«- 
brances ;  but  that  the  title  and  freehold  in  the  premises,  at 
the  time  of  making,  sealing,  and  delivering  said  deed,  was 
in  other  persons,  than  in  the  said  A  A,  by  priority  of  right ; 
and  that  after  his  death,  and  the  death  of  C  C,  late  of  &c. 
deceased,  who  in  his  lifetime  was  executor  with  the  said  D, 
of  the  last  will  and  testament  of  the  said  A  A,  one  £  £ 
of  &c^  entered  upon  the  aforesaid  tracts  of  land,  pretend- 
ing  himself  to  have  the  rightful  possession  thereof,  and  claim- 
ing the  same,  as  his  estate,  and  cut  down  and  carried  away 
the  timber  and  wood  then  growing  thereon,  and  destroyed 
the  plaintiffs's  fence  erected  thereon ;  of  which  the  said  D 
was  well  knowing ;  yet,  though  requested,  he  did  not  de- 
fend the  same  to  the  plaintiff,  but  suffered  the  same  £  £ 
to  contiuue  the  possession  thereof,  and  the  plaintiff  thereby 
became  obliged  to  and  did  then  and  there  expend  large 
sums  of  money  in  prosecuting  and  pursuing  sundry  actions 
for  maintaining  bis  then  suppo>ed  rightful  possession  of  the 
said  tracts  of  land,  and.  to  recover  a  recompense  for  the  cut- 
ting down  and  carrying  away  said  wood  and  timber,  and 
ibr  destroying  the  fence  aforesaid  ;  but  for  want  of  a  good 
title  as  aforesaid,  could  not  maintain  the  same,  but  finally 
lost  said  tract  and  acres  of  land,  with  all  his  trouble  and  ex* 
pense  aforesaid,  amounting  to  $ — ,  by  reason  of  the  said 
A  A's  having  no  title  thereto ;  and  that  he  cannot  hold  any 
part  of  the  above  granted  premises,  for  the  like  reason,  to 
wit,  that  the  said  A  A  had  not  any  right  or  title  thereto,  as 
aforesaid.  And  so  the  said  A  A  broke  his  covenant ;  nor 
did  thd  said  B  and  D,  during  the  life  of  the  said  B,  and  after 
the  death  of  the  said  A  A,  keep  and  perform  it ;  nor  hath 
the  said  D  kept  and  performed  said  covenant,  since  said  B's 
death ;  and  the  breach  &c.  is  to  the  damage,  Slc. 

WORTHIXGTON. 
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AgtUnst  exeeulors  for  hreaeh  of  covenant  in  a  wmrmUff  d€od.  —  ^. 
grantee^  the  premises  being  subject  to  dotoer. 

For  that  the  said  B  B,  in  his  lifetime,  on  &c.,  at  &c.,  by 
his  deed  of  that  date,  duly  executed,  acknowledged,  record^ 
ed,  and  in  court  to  be  produced,  for  $100  paid  him  by  the 
plaintiff,  bargained  and  sold  to  him  [insert  the  premi9es^'\ 
to  hold  to  him  and  bis  heirs ;  and  thereby  covenanted  to 
warrant  and  defend  the  same  against  the  lawful  claims  of 
all  persons,  and  that  the  plaintiff  might  hold  and  enjoy  the 
same  forever.  And  the  plaintiff  avers,  that  he  entered  there* 
into  accordingly,  but  could  not  hold  the  same  free  of  in* 
cumbrances ;  neither  did  the  said  B  B,  in  his  lifetime,  nor 
the  said  executors,  or  either  of  them,  since  his  death,  war^ 
rant  or  defend  the  bargained  premises,  according  to  his  cov- 
enant aforesaid,  though  severally  requested  to  do  it;  but  one 
C  C,  then  and  ever  since,  being  lawfully  entitled  to  dower 
therein,  recovered  judgment  therefor,  and  ;SflO  costs  upon 
her  suit,  against  the  plaintiff,  at  our  court  of  &C.,  held  at  &c« 
on  &C.,  and  by  force  of  our  writ  of  execution,  issued  there* 
on,  she  since  entered  into  the  premises,  and  holds  one  third 
part  thereof,  legally  assigned  to  her  for  her  dower  ;  so  that 
the  said  testator^  in  his  lifetime,  broke  his  covenant ;  and 
his  executors,  or  either  ot  them,  since  his  death,  hath  never 
performed  the  same.  W.  Ptnchok. 

By  assignee  of  grantee  on  a  covenant  in  a  deed  of  real  eslaUy  made  by 
grantor.     Eviction  by  title  piuramaunt ;  special  damages^  Jj^c. 

For  that  the  said  £,  on  &c.,  at  &c.,  by  his  deed  of  that 
date,  duly  executed,  acknowledged  and  registered,  an  at- 
tested copy  whereof  is  here  in  court  to  be  produced,  for  the 
sum  of  $100,  bargained  and  sold  to  one  H  H,  of  &c,  sun* 
dry  parcels  of  land,  to  wit,  [describe  the  premises^}  to  hold 
to  him,  the  said  H  H  and  his  heirs  and  assigns  forever ; 
therein  among  other  things,  covenanting  with  the  said  H  H, 
his  heirs  and  assigns,  that  he,  the  said  £,  was  lawfully  seiz- 
ed in  fee  of,  and  had  good  right  to  sell  and  convev  the  said 
pieces  or  parcels  of  land  and  buildings  to  the  said  H  H,  to 
hold  in  manner  as  aforesaid,  and  that  he,  the  sud  £,  would 
warrant  and  defend  the  same  to  the  said  H  H,  his  heirs  ana 
assigns,  against  the  lawful  claims  of  all  persons  whatever. 
And  the  said  H  H,  thereafterwards,  on  the  same  dav  and 
year  last  mendoned,  entered  into  the  said  parcels  of  land. 
And  afterwards,  on  &c.,  he,  the  said  H  H,  being  in  the  ac- 
tual possession  thereof,  by  his  deed  of  that  date,  duly  exe- 
cuted, acknowledged,  recorded,  and  in  court  to  be  produc- 


COYENAHT.  «» 

ed,  for  the  sum  of  $ — ^  bargained  and  sold  the  aforemen- 
tioned parcels  of  land  and  buildings  to  the  plaintiflT,  to  bold 
to  him,  his  heirs  and  assigns  forever;  and  the  plaintiff  saith, 
that  he  thereaflerwards,  on  the  same  day,  entered  into  tbe 
said  parcels  of  land  and  buildings,  and  became  possessed 
thereof,  and  ought  to  hold  and  enjoy  the  same,  as  a  lawful 
estate  in  fee  simple,  according  to  the  aforesaid  covenants  of 
said  E ;  but  the  said  E  hath  not  kept  his  covenants  afore- 
said, but  hath  broken  the  same;  for  that  he  was  not  lawful- 
ly seized  in  fee,  of  said  parcels  of  land  and  buildings,  had 
not  good  right  to  sell  and  convey  the  same  to  the  said  H 
H,  to  hold  to  him,  his  heirs  and  assigns  forever  as  aforesaid, 
an  J  that  he  hath  not,  nor  ha  h  the  shuI  H  H  warr  nted  and 
defended  the  same  to  the  plaintiff,  although  severally  re- 
quested so  to  do ;  but  C  C,  wife  of  P  F,  now  deceased^ 
and  N  N,  wife  of  G  Gr,  now  deceased,  being  the  rightful 
owners  of  one  hundred  acres,  part  and  parcel  of  the  afore- 
mentioned lands,  sold  and  conveyed  by  said  E,  to  said  H 
H,  rnd  by  him  to  the  plaintiff,  bounded,  &c.,  and  of  the 
value  of  $ — f  they,  the  said  F  and  C,  and  the  said  6  and 
N,  recovered  judgment  for  their  seizin  and  possession  of 
said  one  hundred  acres  of  land,  and  for  $20  costs,  against 
the  plaintiff,  at  our  S.  J.  Court,  held  at  &c.,  on  &c. ;  and 
by  force  of  our  writ  of  execution  issued  thereon,  they,  the 
said  F  and  C,  and  G  and  N,  afterwards  entered  into  said 
one  hundred  acres  and  legally  htld  the  same  during  the 
lives  of  said  F  and  G;  and  the  said  C  and  N  now  legally 
hold  the  same  in  fee.  And  so  the  said  E  hath  not  kept  his 
covenants  aforesaid,  but  hath  broken  them.     Co.  Lift.  384* 

W.  Prescott. 

Par  breach  of  eanetumt  in  warranty  deed.  —  By  devisee  of  grantee 

agaUul  administrators  of  grantor. 

In  a  plea  of  the  covenant  broken  ;  for  that  the  said  B  B 
in  his  lifetime,  to  wit,  on  Su!.,  at  &c*,  bv  bis  deed  of  that 
date,  duly  executed,  acknowledged,  and  recordett,  and  in 
court  to  be  produced,  ior  the  sum  of  &c.,  bargained  and 
sold  to  one  A  A  one  hundred  acres  of  land,  lying  &c.  with 
the  appurtenances,  to  hold  to  him,  his  heirs  and  assigns  for- 
ever ;  therein  covenanting,  that  he,  the  said  B  B,  was  law- 
fully seized  of  said  land,  and  that  it  was  tree  of  all  incum- 
brances whatever,  and  that  the  said  A  A,  bis  heirs  and  as- 
signs, should  enjoy  tbe  said  land  forever.  And  afterwards 
tbe  said  A  A,  being  seized  of  the  same  one  hundred  acres 
of  land,  on  &C.9  at  &c.|  made  his  hurt  will  and  testament, 
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duly  proved,  approved,  and  allowed,  since  the  decease  of 
said  A  Ay  and  therein  devised  the  said  one  hundred  acres 
of  land  to  the  plaintiff  in  fee;  and  thereafterwards,  on  (be 
same  day,  died  so  seized  of  the  same;  and  the  plaintiff 
thereupon  entered  into  the  same,  and  ought  to  enjoy  the 
same  free  from  all  incumbrances,  as  a  lawful  estate,  in  fee 
simple,  according  to  the  covenant  aforesaid ;  yet  the  said 
B  B  did  not  keep  his  covenant  aforesaid,  but  broke  the 
same ;  for  that  he  was  not  lawfully  seized  of  the  said  land ; 
nor  was  the  said  land  free  from  incumbrances ;  nor  could 
the  said  A  A,  his  heirs  and  assigns,  enjoy  the  said  land 
forever,  according  to  the  covenant  aforesaid,  but  one  C  C, 
on  &c.,  entered  into  the  said  one  hundred  acres  of  land, 
and  took  possession  thereof  in  right  and  title  of  one  G  O, 
who  is  the  rightful  owner  thereof  in  fee*  And  so  the  said 
B  B  broke  his  covenant  aforesaid ;  and  his  administrators, 
since  his  decease,  have  never  performed  the  same.  Reed. 

Againxt  adminUtratar  on  covenant  in  sale  of  estate  by  order  of  courts 

In  a  plea  of  covenant  broken  ;  for  that  the  said  S,  at  N 
aforesaid,  on  &c.,  by  his  deed  of  that  date  duly  executed^ 
acknowledged,  and  registered,  and  here  in  court  to  be  pro- 
duced,  did,  as  admininistrator  of  the  goods  and  estate  of  T 
T,  late  of  N  aforesaid,  Esq.,  deceased,  with  his  last  will 
and  testament  annexed,  in  consideration  of  the  sum  of 
;$fl050  lawful  money,  paid  him  by  the  plaintiff,  bargain  and 
sell  to  him  and  his  heirs,  a  certain  parcel  of  land,  flats,  and 
wharf,  with  a  dweliinghouse  and  all  the  out-houses,  stores, 
and  part  of  stores  thereon,  situate  in  said  N,  and  bounded 
south-easterly  partly  on  a  way  and  partly  on  land  of  said 
plaintiff;  south-westerly  on  land  of  B  T,  Esq. ;  north-west- 
erly on  land  belonging  to  the  heirs  of  M  T,  and  north-east- 
erly on  the  channel  of  M  river,  or  however  otherwise  the 
same  estate  might  be  bounded  and  described,  being  alt  the 
estate  that  was  conveyed  to  H  D  and  her  heirs  by  her 
father  J  T,  by  his  deed  bearing  date  the  fourteenth  day  of 
January,  in  the  year,  &c. 

To  have  and  to  hold  the  same  to  the  plaintiff  and  his  heirs, 
to  his  and  their  use  forever ;  and  the  said  S,  by  the  same 
deed,  anumg  other  things^  did  covenant  to  and  with  the  said 
plaintiff,  that  at  the  time  of  ensealing  the  deed  aforesaid,  he 
had  full  right,  power  and  authority  to  convey  all  the  interest 
and  right  which  the  said  T,  at  his  decease,  had  in  the  land* 
flats,  wharf,  and  buildings  aforesaid,  to  the  plaintiff  and  bis 
heirs^  to  hb  and  then:  use ;  and  that  be  had  poisued  the  di« 
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rection  of  (he  law  in  the  sale  of  the  same,  and  that  he  and 
bis  heirs  and  assigns  should,  by  force  of  said  deed,  hold  the 
same  against  the  claims  of  all  persons  claiming  the  same 
under  the  said  T,  but  not  against  any  other  claims.  Now 
the  plaintiff,  in  fact  says,  that  the  said  S,  at  the  time  of  en- 
sealing the  deed  aforesaid,  had  not  full  right,  power,  and  au- 
thority, to  convey  all  the  interest  and  right  which  the  said  T 
had  at  his  decease  in  the  land,  flats,  wharf,  and  buildings 
aforesaid,  to  him,  the  plaintiff,  and  his  heirs,  to  his  and  their 
use,  and  that  he  had  not  pursued  the  directions  of  the  law 
in  the  sale  of  the  same,  and  that  the  plaintiff  could  not  by 
force  of  said  deed,  hold  said  premises  against  the  claims  of 
alt  persons  claiming  the  same  under  the  said  T,  according  to 
the  aforesaid  covenants  of  said  S,  and  so  he  says,  the  said 
S,  although  thereto  requested,  hath  not  kept  his  covenants 
aforesaid,  but  hath  broken  the  same.  Frothingham  v.  March^ 
Essex,  S.  J.  C.  J>rov.  Term,  1804.  W.  Prescott. 

By  son  and  heir  against  surviving  covenantor  in  a  deed  of  hargain  and 

sale  ;  for  breach  of  covenants  of  title. 

For  that  whereas  by  a  certain  indenture  made  at  '&c.,  on 
&c.,  between  the  said  W  and  R,  of  the  one  part,  and  the 
said  T  B  (the  plaintiff's  father)  deceased,  of  the  other  part, 
which  other  part,  sealed  with  the  seals  of  the  said  W  and  R» 
the  plaintiff  brings  here  into  court,  the  date  whereof  is  the 
day  and  year  aforesaid,  the  said  W  and  R,  for  and  in  con- 
sideration of  the  sum  of  jjf— ,  (here  follow  the  language  of 
the  deed,  describing  the  lands  particularly,  with  the  haben- 
dum and  the  covenants,  fyc.)  as  by  the  said  indenture,  among 
other  things,  will  more  fully  appear.  And  the  said  plaintiff 
further  saith,  that  although  the  said  T  B,  his  father,  in  his 
lifetime,  and  the  plainti^  since  the  death  of  the  said  T  B, 
hath  always  well  and  faithfully  performed  and  kept  all  and 
singular  the  covenants,  in  the  aforesaid  indenture  specified, 
on  the  part  of  him,  the  said  T  B,  and  his  heirs,  to  be  per- 
formed and  kept,  and  protesting  that  the  said  W  and  R,  in 
the  lifetime  of  the  said  R,  and  the  said  W,  after  the  decease 
of  the  said  R,  have  not  observed  or  performed  any  of  the 
covenants  in  the  indenture  aforesaid  specified,  on  the  part 
of  them,  the  said  W  and  R,  or  either  of  them,  to  be  observ- 
ed and  performed ;  the  said  plaintiff  in  fact  says,  that  where- 
as long  before  the  making  of  the  indenture  aforesaid,  one 
J  B  was  seized  of  and  m  the  aforesaid  parcel  of  land,  in 
his  demesne  as  of  fee ;  and  being  so  seized,  he,  the  said  J 
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B,  by  ^c.  (trace  the  title  from  J  B^  the  stranger^  dojon  to 
W  and  /c,  stating  timcy  place j  and  the  entry  of  the  interme- 
diate occupants  ;)  and  tbe  said  W  and  R  being  so  seized^ 
and  not  otherwise,  nor  of  any  other  estate  by  tbe  aforesaid 
indenture  here  produced  in  court,  enfeoffed  the  said  T  B^. 
the  father,  of  the  said  parcel  of  land  &c.,  to  have  and  to 
hold  to  the  said  T  B,  his  heirs  and  assigns  forever,  to  the 
only  proper  use  and  behoof  of  the  said  T  B,  his  heirs  and 
assigns  forever;  by  virtue  of  which  said  feoffment,  the  same 
T  B  entered  into  the  said  tract  or  parcel  of  land  with  its 
appurtenances,  and  was  thereof  seized  in  his  demesne  as 
of  fee;  and  being  so  seized,  the  same  T  B  afterwards,  viz. 
on  4rc*,  at  &lc.,  died  seized  of  such,  his  own  estate,  the 
plaintiff  being  the  son  and  heir  of  the  said  T  B,  after  whose 
•death  the  said  tract  or  parcel  of  land  descended  to  the  plain- 
tiff as  son  and  heir  of  the  said  T  B  ;  by  which  the  said  T 
B,  the  son,  entered  into  the  said  tract  or  parcel  of  land,  and 
was  thereof  seized  in  his  demesne  as  of  fee ;  and  the  said 
plaintiff,  being  so  seized,  &c.  (set  out  the  eviction)  by  reason 
whereof,  the  plaintiff  avers,  that  neither  the  said  W,  nor 
the  said  R,  at  the  time  of  the  sealing  and  delivery  of  the 
indenture  aforesaid,  were  seized  of  the  said  tract  or  parcel 
of  land  with  the  appurtenances,  by  the  indenture  aforesaid, 
bargained  and  sold,  of  a  good,  certain,  and  indefeasible  es- 
tate in  fee  simple  ;  nor  &c.,  (negative  the  other  covenants  re- 
.lied  on  in  the  same  manner)  according  to  the  form  and  effect 
of  the  said  indenture ;  and  the  said  plaintiff  further  avers, 
that  neither  the  said  W  nor  the  said  R,  at  the  time  of  the 
sealing  and  delivery  of  the  said  indenture,  was  seized  of 
the  said  &c.,  in  fee  simple,  or  of  any  other  estate,  qr  in  any 
other  manner  than  as  beforesaid.  And  so  the  said  plaintiff 
saith,  that  neither  the  said  R,  nor  the  said  W,  in  the  life- 
time of  the  said  R,  nor  the  said  VV,  since  the  death  of 
the  said  R,  although  often  required,  kept  the  said  cove- 
nant with  the  said  T  B,  in  his  lifetime,  nor  since  his  de- 
•cease  have  kept  the  same  with  the  plaintiff,  his  son  and  heir, 
but  during  the  lifetime  of  the  said  R,  the  said  W  and  R  have, 
and  either  of  them  always  has  refused,  and  since  the  de- 
cease of  the  said  R,  the  said  W  still  refuses  so  to  do. 

On  a  covenant  of  warranty  of  title  in  a  bargain  and  sale  of  a  sloop. 

Bargainee  v.  Bargainor. 

For  that  the  said  T,  on  &c.,  at  &c.,  by  his  deed  of  that 
4ate,  sealed  with  his  seal,  and  in  court  to  be  produced,  in  con« 
sideration  of  $100  paid  to  him  by  the  plaintiff,  granted,  bar- 
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gained,  and  sold  to  the  plaintiff  the  hulk  and  body  of  a  cer- 
tain sloop,  called  &c.,  burthened  &c.,  then  lying  at  &c.,  to- 
gether with  her  boat  and  appurtenances,  to  have  and  to  hold 
the  same  to  the  plaintiff  and  his  assigns  forever,  to  their  own 
use  and  behoof  forever;  and  therein  the  said  T  covenanted 
with  the  plaintiff,  that  he,  the  said  T,  was  the  lawful  owner 
of  the  said  sloop  and  appurtenances,  that  he  had  full  power 
and  lawful  authority  and  right,  to  sell  the  same  in  manner  as 
aforesaid,  and  that  he  would  warrant  and  defend  the  same 
to  the  plaintiff  against  the  lawful  claims  and  demands  of  all 
persons  whatever.  Now  the  plaintiff  in  fact  says,  that  the 
said  T  was  not  then  the  lawful  owner  of  the  said  sloop 
and  her  appurtenances,  and  that  he  had  no  right  and  author- 
ity to  sell  the  same,  as  aforesaid,  and  that  he  has  not  war- 
ranted and  defended  the  same  to  the  plaintiff  or  his  assigns ; 
but  the  said  sloop  with  her  appurtenances,  at  the  time  of 
making  and  executing  the  said  deed,  was  the  property  of 
one  P  P,  who  has  since,  by  the  consideration  of  the  jus- 
tices of  our  S.  J.  Court,  held  at  Sec,  on  &c.,  recovered  judg- 
ment for  the  restitution  of  said  sloop  and  appurtenances ; 
and  by  virtue  of  our  writ  of  execution,  issued  on  that  judg- 
ment in  due  form  of  law,  in  fact  obtained  restitution  and 
possession  of  the  same.  And  so  the  said  T,  his  covenant 
aforesaid  hath  not  kept,  but  hath  broken  the  same. 

Breach  of  covenant  on  a  hill  of  sale  of  goods, — Bargainee  v.  Bargainor, 

For  that  the  said  D,  at  Slc,  on  &.C.,  by  his  certain  writing, 
sealed  with  his  seal,  and  here  in  court  to  be  produced,  bear- 
ing date  the  same  day  and  year,  in  consideration  of  the  sum 
of  $ — ,  to  him  in  hand  paid  by  the  plaintiff,  did  bargain,  sell 
and  deliver  to  the  said  plaintiff  the  goods  and  things  in  the 
schedule  to  the  same  writing  described,  to  have  and  to 
hold  the  same  to  the  plaintiff  and  his  executors,  administra- 
tors and  assigns  forever.  And  he,  the  said  D,  by  the  said 
writing,  covenanted  with  the  plaintiff,  that  he  the  said  bar- 
gained premises  to  the  plaintiff,  his  executors,  administra- 
tors and  assigns  against  all  persons  would  warrant  and  for- 
ever defend,  by  said  writing;  as  by  said  writing,  with  the 
schedule  aforesaid  annexed,  more  fully  ap[)ears.  And  the 
plaintiff  in  fact  says,  that  the  premises  aforesaid  so  sold,  nnd 
in  the  schedule  aforesaid  mentioned,  are  certain  goods  and 
chattels  in  the  brew-house,  malt-house,  and  out-houses,  then 
late  of  B  B,  situate  &c.,  and  were  and  are  &c.,  [describe 
them.]    And  the  plaintiff  in  fact  says,  that  the  •said  D,  at  the 
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time  of  making  and  sealrog  the  wrtdog  aforesud»  bad  no 
ioterebt,  possessioD,  or  property  in  the  said  goods  or  chat- 
tels, or  any  part  thereof;  but  the  true  property  thereof  was 
then  in  one  A  A.  And  so  the  said  O,  though  often  re- 
quested, bath  not  kept  his  covenant  aforesaid,  with  the 
plaintiff  in  this  behalf  above  made,  and  hath  altogether  de- 
nied, and  yet  doth  deny  to  perform  it  to  him.    Lillys  138. 

Or  a  covenant  in  a  deed  of  transfer  of  a  quarter  part  of  any  prize* 

to  he  taken. 

For  that  the  said  T,  at  &c.,  on  &c.,  by  his  deed  of  that 
date,  sealed  with  his  seal,  duly  executed  and  in  court  to  be 
produced,  having  shipped  himself  on  board  the  ship  called 
the  Monmouth,  then  lying  in  the  harbor  of  said  &c.,  which 
ship  ,was  soon  to  sail  upon  a  cruise  for  six  months,  or  wheth- 
er the  said  cruise  should  be  longer  or  shorter,  against  the 
enemies  of  the  U.  S.  of  America,  being  commanded  by  W 
N;  in  consideration  of  the  sum  of  $ — ,  paid  the  said  T  by 
the  plaintiff,  he,  the  said  T,  by  the  name  and  addition  of  D 
T,  then  residing  at  N,  in  the  county  of  E,  and  state  of 
Massachusetts  Bay,  granted,  sold  and  assigned  unto  the 
plaintiff  one  quarter  part  of  such  single  share,  as  he,  the  said 
T,  shoulJ  be  entitled  to  by  virtue  of  his  having  shipped  him- 
self, as  aforesaid,  and  going  the  said  cruise,  in  all  and  every 
the  prizes  which  should  be  taken  by  said  ship  during  the 
said  cruise,  even  it  it  should  be  longer  than  the  said  six 
months ;  the  said  quarter  part  of  a  share  to  be  received  by 
the  plaintiff  as  soon  as  the  said  T  would  have  been  entitled 
to  receive  the  same,  had  he  not  made  the  above  assignment ; 
and  the  said  T,  in  and  by  the  said  deed,  among  the  other 
things,  did  for  the  consideration  aforesaid  covenant  with  the 
plaintiff,  that  he,  the  said  T,  would  go  the  whole  of  said 
cruise,  and  that  he  would  faithfully  do  the  duty  of  a  mariner 
during  the  same,  on  board  the  said  ship,  and  that  he  had  not 
done,  and  would  not  do  any  thing,  which  should  prevent  ihe 
plaintiff  from  receiving  the  said  quarter  part  of  a  share. 
And  the  plaintiff  avers,  that  the  said  W  N  on  board  of  said 
ship,  afterwards,  on  &c.,  at  said  &c,  sailed  upon  the  same 

cruise,  and  continued  on  the  same  cruise  until  the day 

of  &c.  current^  when  the  same  was  completed^  to  wit,  at 
said  &c. ;  that  said  ship  in  said  cruise  captured  and  sent  into 
said  &c.,  and  made  legal  prize  of  a  certain  ship,  called  the 
Unity,  and  cargo  of  the  value  of  &c.,  and  also  of  a  certain 
brigantine  called  the  Gen.  Murray,  and  her  cargo  of  the 
value  of  Slc^  that  one  quarter  part  of  such  a  sbgle  shares 
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as  tbe  said  T  would  hare  been  entitled  to,  bad  be  gone  tbe 
wbole  of  said  cruise  and  faithfully  done  the  duty  <^a  mari- 
ner during  tbe  same,  is  of  the  value  of  ;^  1 000;  that  said  T, 
after  be  had  shipped  himself  as  aforesaid,  on  board  said 
ship,  and  after  the  execution  of  his  deed  aloresaid,  to  vvit, 
on  &C.,  at  said  &c ,  deserted  from  the  same  ship,  and  re- 
fused to,  and  did  not  go  on  any  part  of  said  cruise ;  by 
reason  of  which  the  said  T  is  not  entitled  to  any  part  or 
share  of  the  prizes  aforesaid ;  by  reason  of  all  which  tbe 
plaintiff  bath  been,  and  is  prevented  from  receiving  any  part 
or  share  of  said  prizes*  And  so  the  plaintiff  saith,  that  the 
said  T,  his  covenants  aforesaid  hath  not  kept,  but  hath  brok- 
en them,  all  which  is  to  the  damage,  &lc. 


2.     On  Leases. 

For  that  whereas  heretofore,  viz.  on  &c.,  at  &c.,  by  a 
certain  indenture  then  and  there  made  between  the  said 
plaintiff  of  the  one  part,  and  the  said  T  of  the  other  part, 
one  part  of  which  said  indenture,  sealed  with  the  seal  of  the 
said  T,  the  plaintiff  now  brings  here  into  court,  tbe  date 
whereof  is  the  day  and  year  aforesaid,  the  plaintiff  did  de- 
misej  lease^  and  to  farm  let  unto  the  said  T,  his  executors, 
administrcUors^  and  assigns,  a  certain  duoelUnghouse  Sfc, 
(eoxept  as  in  the  said  mdenlure  is  excepted)  to  have  and  to 
hold  the  said  dweUinghotise,with  the  appurtenances  (except 
as  aforesaid)  unto  the  said  T,  his  execulorSy  administrators, 

and  assigns,  from  — —  to  the  full  end  and  term  of 

years,  thence  next  ensuing,  and  fully  to  be  complete  and 
ended ;  yielding  and  paying  therefor,  yearly  and  every  year, 
to  the  plaintiff,  the  clear  yearly  rent  or  sum  of paya- 
ble quarterly,  viz.,  on  &c.,  in  each  and  every  year,  by  even 
and  equal  portions. 

Here  follows  the  sUUemeni  of  the  various  covenaniSj  upon  ike  hreaeh 
of  which  the  action  is  brought. 

Covenant  to  pay  rent. 

And  the  said  S  did  thereby  for  himself,  his  executors,  ad- 
ministratore,  and  assigns,  covenant  Sfc.  to  and  with  the  said 
plaintiff  his  heirs  and  assigns,  that  he,  the  said  S,  his  exe^ 
tutors,  administrators  or  assigns^  would  well  and  truly 
pay^  or  cause  to  be  paid  to  the  said  plaintiff,  his  heirs  or 
assigns,  tbe  said  yearly  rent  or  sum  of  — -^  at  tbe  several 
davs  and  dmes  aforesaid* 
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Covenant  to  re^axr  and  leaoe  in  repair^  ^c. 

And  the  said  S  did  in  and  by  the  said  indenture, /or  Aim- 
self  and  his  executors,  administrators^  and  assigns^  covenant 
Sfc,  to  and  with  the  said  plaintiff,  his  heirs  and  assigns, 
(amongst  other  things)  in  manner  following,  that  is  to  say, 
that  he,  the  said  S,  and  his  assigns,  from  and  after  the  said 
messuage  should  have  been  put  in  good  and  tenantable  re- 
pair, by  and  atthe  expense  of  the  said  plaintiff,  his  heirs 
and  assigns,  should  and  would  at  all  times,  during  the  con- 
tinuance of  the  said  demise,  at  his  and  their  own  costs  and 
charges,  support,  &c.,  maintain  and  keep  the  said  dwelling- 
house  &c.  in  good  and  tenantable  repair  and  condition  (be- 
ing allowed  timber  in  the  rough,  sufficient  and  proper  for 
such  repair,  from  time  to  time  to  be  provided  and  set  out 
by  the  said  plaintiff,  his  heirs  or  assigns,)  and  the  same 
premises  and  every  part  thereof,  should  and  would  leave 
in  such  good  repair  and  condition  at  the  end,  or  other  soon- 
er  determination  of  said  term,  and  should  and  would  peace- 
ably and  quietly  yield  up  &c.  to  the  said  plaintiff,  his  heirs 
or  assigns,  without  doing  &c.  any  waste  &c.  to  the  same 
or  any  part  thereof. 

Covenant  to  cleanse  ditchee,  Spc, 

And  also  should  well  and  sufficiently  cleanse  and  repair, 
wery  year  during  the  said  demise^  all  the  ditches  ^c,  in  the 
parcel  of  land^  called  ^c,  as  often  as  necessary^  and  should 
deliver  up  unto  the  said  plaintiffs  his  heirs  or  assigns^  the 
same  in  such  good  order  and  condition^  at  the  rnd  of  the 
same  term  as  aforesaid. 

Note.  In  like  manner,  other  particular  covenants  in  the  lease  should 
be  stated,  as  nearly  as  possible,  in  the  language  of  the  indenture.  It  is 
usual  also,  to  add  a  reference  to  the  lease,  and  to  allege  an  entry  of  the 
lessee,  and  an  averment  of  the  plaintiff^s  general  performance,  and  a 
protestation  of  the  defendant's  general  non- performance  ;  but  these  are 
unnecessary.  It  is  proper,  indeed,  when  an  action  is  brought  against  the 
assignee  or  lessee,  to  allege  an  entry  by  him.  It  is  necessary,  also,  where 
there  is  a  condition  precedent  to  be  performed  on  the  part  of  the  plaintiff, 
to  aver  a  performance  of  it.     The  breaches  may  be  assigned  thus  \  — 

Breach  in  the  non-payment  of  rent. 

And  the  plaintiff  saitb,  that  after  the  making  of  the  said 
indenture,  and  during  the  said  term  thereby  granted,  viz. 
on  &c.,  at  &C.,  a  large  sum  of  money,  viz.  the  sum  of  $^ 

of  the  rent  aforesaid,  for years  and  a  half  of  the  said 

term  then  elapsed,  became  and  was,  and  still  is  in  arrear 
and  unpaid  to  the  plaintiff,  contrary  to  the  tenor  and  effect 
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of  the  said  indenture,  and  of  the  daid  covenant  of  the  said 
S,  by  him  in  that  behalf  so  made  as  aforesaid^  to  wit,  at  &c. 
aforesaid. 

Breach  in  not  repairing^  and  leaving  out  of  repair. 

And  the  said  plaintiff  in  fact  saith,  that  the  said  S  did 
not,  nor  would,  during  the  continuance  of  the  said  demise, 
and  whilst  he  was  so  possessed  of  the  demised  premises, 
with  the  appurtenances  as  aforesaid,  at  his  own  costs  and 
charges,  support,  maintain,  &lc.  all  and  every  the  said  dwel- 
linghouse  &c.  (ds  in  the  covenant^)  in  good  tenan table  re- 
pair and  condition,  (here  follows  an  averment  of  the  per- 
formance of  conditions  precedent;)  although  the  said  dwel- 
linghouse  Sfc.^  in  the  possession  of  the  said  S,  at  the  time 
of  making  the  said  indenture,  w*ere,  after  the  making  there- 
of, to  wit,  at  &c.  aforesaid,  put  in  good  and  tenantable  re- 
pair, by  and  at  the  expense  of  the  said  plaintiff,  and  al- 
though timber  in  the  rough,  sufficient  and  proper  for  such 
repairs,  was  allowed,  and  from  time  to  time  provided  and 
set  out  by  the  plaintiff,  viz.  at  &c.  aforesaid ;  nor  did,  nor 
would,  leave  the  same  premises  in  such  good  repair  and 
condition,  at  the  determination  of  the  said  term,  according 
to  the  form  and  effect  of  the  said  indenture,  in  that  behalf; 
but  on  the  contrar}'  thereof,  he,  the  said  S,  after  the  making 
of  the  said  indenture,  and  during  the  continuance  of  the  said 
demise,  and  whilst  he  was  so  possessed  of  the  said  demised 
premises,  with  the  appurtenances  as  aforesaid,  rte,  on  &c. 
and  from  thence  for  a  long  space  of  time,  viz.  from  thence 
until  the  determination  of  the  said  term,  suffered  and  per- 
mitted the  said  dwellinghouse,  5lc,  (as  in  the  covenant)^  to 
be  and  continue,  and  the  same  were,  for  and  during  all  that 
time,  ruinous,  fallen  down,  and  in  great  decay  for  want  of 
necessary  repairing,  maintaining,  and  supporting  the  same ; 
and  the  said  S,  at  the  determination  of  the  said  term,  left 
the  same  premises  in  such  condition  as  last  aforesaid,  con- 
trary to  the  form  and  effect  of  the  said  indenture,  and  of 
the  covenant  sotnade  by  S  for  himself,  and  his  assigns  as 
aforesaid,  viz.  at  &c.  aforesaid. 

Breach  in  not  cleansing  ditches. 

And  the  sdd  plaintiff  in  fact  further  saith,  that  the  said 
S  did  not,  nor  would,  yearly  and  every  year,  during  the  con- 
tinuance of  the  said  demise,  and  whilst  he  was  so  possessed 
of  the  demised  premises  with  the  appurtenances  as  afore- 
said, well  and  sufficiently  uphold,  cleanse,  scour,  or  repair 
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all  the  ditches  &c.  in  the  said  parcel  of  land,  called  &c.  &c. 
by  the  said  indenture  demised,  as  often  as  was  necessary, 
so  as  to  keep  the  same  cleansed  Slc^j  and  in  good  condition ; 
nor  did  nor  would  deliver  up  the  same  unto  the  plaintiff  in 
such  ^ood  order  and  condition,  at  the  end  of  the  said  de- 
mise, according  to  the  form  and  effect  of  the  said  indenture 
in  that  behalf,  but  wholly  neglected  so  to  do,  and  on  the 
contrary  thereof,  he,  the  said  S,  after  the  making  of  the  said 
indenture,  and  during  the  continuance  of  the  said  demise, 
and  whilst  he  was  so  possessed  of  the  demised  premises, 
with  the  appurtenances,  to  wit,  on  &c.,  and  from  thence  for 
a  long  space  of  time,  viz.  from  thence  until  the  determina- 
tion of  the  said  demise,  suffered  and  permitted  the  said 
ditches  &c.,  in  the  said  piece  and  parcel  of  land,  called  &c., 
and  all  other  the  ditches  Sec.  in  thd  said  premises  by  the 
said  indenture  demised,  to  be  and  continue, ^nd  the  same 
were,  for  and  during  all  the  time  last  aforesaid,  foul,  miry, 
choked  up,  ruinous,  out  of  repair,  and  in  bad  condition,  for 
want  of  well  and  sufficiently  cleansing,  scouring,  and  repair- 
ing as  aforesaid;  and  at  the  determination  of  the  said  term, 
he,  the  said  S,  delivered  up  the  same  unto  the  said  plaintiff 
in  such  condition  as  last  aforesaid,  contrary  to  the  form  and 
effect  of  the  said  indenture,  and  of  the  said  covenant  in  that 
behalf  msrde  as  aforesaid,  to  wit,  at  &c.  aforesaid. 

Breach  of  covenant  to  repair^  Sfc,  in  not  glazing  the  windows^  and  in 
making  divers  alterations  in  the  demised  premises. 

And  the  said  plaintiff  in  fact  saith  (averment  of  perform- 
ance of  cofidition  precedent,)  that  before  the  commence- 
ment of  the  said  term,  viz.  on  Sfc,  he,  the  said  plaintiff,  put 
the  demised  premises  and  every  part  thereof  into  good  and 
sufficient  repair,  and  well  and  sufficiently  glazed  all  the 
windows  belonging  thereto,  according  to  his  covenant  afore- 
said ;  but  the  said  plaintiff  saith,  that  the  said  S  did  not  pay 
&c.  (first  breach  for  not  paying  the  rent.)  And  the  said 
plaintiff  further  in  fact  saith,  that  the  said  S  did  not  at  the 
end  of  the  said  term  of  four  years  leave  and  yield  up  unto 
the  said  plaintiff,  the  glass  windows  belonging  to  the  said 
premises,  nor  any  of  them  well  and  sufficiently  glazed,  al- 
though the  same  and  every  part  thereof  were  put  into  good 
and  sufficient  repair  by  the  said  plaintiff,  before  the  com- 
mencement of  the  said  term  of  four  years  as  aforesaid,  con- 
trary to  the  form  and  effect  of  his,  said  S's,  covenant  in  this 
behalf.  And  the  plaintiff  further  in  fact  saith,  that  the  said 
S9  at  the  end  of  tne  said  term  of  four  years,  did  not  leave 
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and  yieM  up  the  premises,  nor  any  part  thereof,  unto  the 
plaintiff,  in  the  same  plight  as  they  were  put  into  at  the 
commencement  thereof  as  aforesaid,  which  be  ought  to  have 
done,  according  to  the  form  and  effect  .of  his  covenant  in 
this  behalf  made,  but  the  said  S  kept  and  continued  in  pos- 
session of  the  premises,  and  used  and  occupied  the  same 
for  a  long  space  of  time,  to  wit,  a  year  and  a  half  after  the 
expiration  of  the  said  term  of  four  years ;  and  the  said  S, 
during  the  said  term  of  four  years,  for  his  own  conrenience, 
made  several  alterations  in  the  premises,  to  wit,  in  pulling 
down  a  wall,  parcel  of  the  premises,  in  building  up  a  brick 
chimney  upon  the  said  premises,  &c.  (  9tate  the  aileratioM 
partiailarfyj)  and  continued  the  same  alterations  until,  and 
at,  and  after  the  end  of  the  said  term  of  four  years,  and  did 
not  at  the  end  of  the  said  term,  nor  since,  put  the  same  nor 
any  of  them  into,  nor  restore  them  to  the  same  plight  and 
condition,  as  they  were  put  into  at  the  commencement  of 
the  same  term  of  four  years,  nor  leave  nor  yield  up  the 
premises  to  the  plaintiff,  in  such  plight  and  condition  as 
aforesaid,  contrary  to  the  form  and  effect  of  their  said  cove- 
nant in  this  behalf  made. 


Breach  of  special  eavenant^  noi  to  take  above  two  crape  auceeemdj^  4^;. 

And  the  said  plaintiff  also  further  saith,  that  the  said  S, 
during  the  continuance  of  the  said  demise,  to  wit,  in  the 
several  and  respective  years,  1801,  1802,  &c.,  took  above 
two  crops  successively,  to  wit,  three  crops  successively  ia 
each  of  those  respective  years,  of  corn  and  grain,  to  wit,  of 
wheat,  barley,  rye,  peas,  beans,  and  oats,  from  and  off  great 
part,  to  wit,  twenty  acres  of  the  said  demised  premises^ 
without  summer-tilling  the  same  in  a  husband-like  manner^ 
and,  in  each  and  every  of  those  six  last  mentioned  years,^ 
did  dig,  plough  up,  break  up,  and  convert  into  tiilage,  divers 
acres,  to  wit,  ten  acres  of  the  meadow  ground,  belonging  ta 
the  said  demised  premises,  without  the  license  or  consent 
of  the  plaintiff  in  writing,  under  his  hand  first  had  and  ob- 
tained ;  yet  the  said  S  did  not  pay,  or  cause  to  be  paid  to 
the  plaintiff,  the  said  sum  of  $ —  an  acre,  that  he  had  so 
third  cropped,  or  any  part  thereof ;  but  hath  therein  wholly 
failed  and  made  default,  contrary  to  the  form  and  effect  of 
the  said  indenture,  and  of  the  aforesaid  covenant  of  the 
said  S,  so  made  with  the  plaintiff  in  that  behalf  as  aforesaid.. 
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For  Weach  iff  covenant^  in  de9irof%%g  fi$h  in  pon49^  4'c. 

And  the  plaintiff  further  saitb,  that  the  saki  S,  during  the 
aforesiad  demise,  viz.  on  &c,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  the  date  of  /Aia  trrtf, 
did  take  and  destroy  divers  large  quantities  of  fish,  being 
in  the  said  ponds,  belonging  to  the  said  premises,  viz.  five 
hundred  Iniice  of  carp,  &c.  &c^  and  during  that  last  men-* 
tioned  time,  permitted  divers  other  persons^  to  the  plaintiff 
unknown,  to  t:ke  and  destroy,  and  they  did  accordingly  by 
such  permission  take  and  destroy,  divers  other  great  quan^ 
tities  of  the  fish,  being  in  said  ponds,  to  wit,  five  hundred 
other  brace  of  carp,  &c«  &a  (a$  before^)  contrary  to  the 
form  and  effect  of  the  said  indenture,  and  of  the  aforesaid 
covenant  of  the  said  S^  so  made  in  that  behalf  as  albresaid. 

For  breach  of  covenant  in  felling  timher^  ^e. 

And  the  plaintiff*  further  saith,  that  the  said  S,  during  the 
continuance  of  the  said  demise,  viz.  on  &c.,  and  on  divers 
other  days  and  times,  between  that  day  &c^  did  fell,  cut 
down,  stub  up,  grub  up,  and  pull  up,  the  trees;  timber  and 
bushes,  viz.  one  hundred  cart-loaJs  of  timber,  &c,,  &c., 
such  as  were  never  allowed  to  the  said  S,  for  or  towards 
the  reparation  of  the  said  premises,  contrary  to  the  form 
and  effect  of  the  said  indenture,  and  of  the  said  covenant 
of  the  said  S,  so  by  him  made  with  the  plaintiff  as  aforesaid. 

]?or  not  spre-ading  hajf^  J'C.«  nor  spending  nutnure  4*c.,  npon  the  premi' 

«et,  out  carrying  them  off^  ^. 

'  And  the  plaintiff  further  saith,  that  the  said  S,  <luring  the 
said  years,  &c.,  or  in  any  of  them,  or  at  any  time  since,  did 
not  spend  and  spread  out  on  the  premises,  all  (be  hay, 
straw,  and  stover,  during  those  years  arising  thereupon  ("ex- 
cept wheat  straw,  rye  straw  and  clover  hay,)  but  therein 
wholly  failed,  contrary  to  the  form  and  effect  of  the  same 
indenture  and  of  the  said  covenant  of  the  said  S  made  in 
that  behalf  as  aforesaid.  And  the  plaintiff  further  saith, 
that  the  said  S  hath  not  within  the  said  six  last  mentioned 
years,  or  in  any  or  either  of  them,  or  at  any  time  since,  laid 
or  spread  upon  any  part  of  the  said  premises,  all  or  any  of 
the  muck,  dung,  manure  and  compost,  which  during  all  that 
time  was  raised  and  made  there  on  the  said  premises,  but 
therein  did  wholly  fail  and  make  deiault,  contrary  to  the 
form  and  effect  of  the  said  indenture,  and  of  the  said 
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covenant  of  tbe  said  S,  made  in  that  behaff  as  aforesaid. 
And  the  plaintiff  further  saith,  that  the  said  S,  in  each 
and  every  of  the  said  years  &c.  carried  off  and  from  the 
said  demised  premises^  divers  great  quantities,  viz.  one 
hundred  cart-loads  of  hay,  one  hundred  cart-loads  of  straw,, 
one  hundred  cart-loads  of  dung,  &c,  which  during  those 
years  arose,  was  mad^  and  raised  on  the  said  demised 
premises ;  the  said  hay,  straw  and  stover,  being  other  hay, 
straw  and  stover,  tb^tn  wheat  straw,  rye  straw,  or  clover 
hay ;  yet  the  said  S  'hath  not  allowed  or  paid  the  plaintiff 
$ —  a  load,  for  every  load  of  the  said  hay,  and  jjl—  a  load, 
for  every  load  of  the  said  straw  &C.,  that  was  so  cvried  off. 
the  said  premises,  or  any  part  thereof,  but  hath  therein 
wholly  failed  and  made  default,  contrary,  &c« 

General  condustan. 

And  so  the  plaintiff  says,  that  the  said  S  hath  not  kept 
his  said  covenants,  so  made  with  the  plaintiff  as  afore- 
said, althoiigh  often  requested  so  to  do,  but  hath  hitherto  re- 
fused and  still  refuses  so  to  do. 

Fer  breach  qf  a  covenant  for  quiet  enjojfmeni.^^Leisee  v.  Leeear, 

For  that  whereas,  by  a  certain  indenture,  made  on  &c., 
at  &c.,  between  the  said  T  of  the  one  part,  and  the  plain- 
tiff of  the  other  part,  one  part  of  which  said  indenture  is  in 
court  to  be  produced  (the  date  whereof  is  the  day  and  year 
aforesaid,)  the  said  T  did  demise  &c.  to  the  said  plaintiff, 
his  executors  &c.,  a  certain  parcel  of  land,  &c.,  to  have  and 
to  hold  (follow  the  indenture)  as  by  the  same  indenture 
more  fully  appears.  And  the  plaintiff  avers,  that  the  said 
T,  before  the  making  of  the  said  indenture,  tiz.  on  &c,,  at 
&c.,  demised  the  said  ^c,  to  one  R  S,  to  have  and  to 

hold  from  &c.,  to  the  full  end  and  term  of yenrs,  thence 

next  following,  and  fully  to  be  complete  and  ended.  And 
the  plaintiff  further  saith,  that  he,  the  plaintiff,  after  the  said 
day  of  &c.  (the  dale  of  the  lease  to  the  plaintiff)  en- 
tered into  the  premises,  so  demised  to  him  as  aforesaid,  and 
was  thereof  so  possessed,  and  upon  the  plaintiff's  possession, 
the  said  R  S  afterwards,  m^.  on  &/C.,at  &c.,  entered,  claim- 
ing his  said  term,  by  virtue  of  the  demise  made  to  the  said  • 
R  S  by  the  said  T,  as  aforesaid,  and  expelled  the  pliuntiff 
from  the  said  &c.,  and  from  thence  hitherto  hath  been,  and 
still  is  possessed  thereof;  by  reason  whereof  the  plaintiff 
hath  been  unable  to  have  and  to  hold  the  said  &c.,  from  the 
said day  of  &c.,  to  &c.  (the  end  of  his  tenn^  accord- 
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« 

log  to  the  form  and  effect  of  the  indenture  $o  made  with 
the  plaintiff,  by  the  said  T  as  aforesaid;  and  so  (he  said 
Ty  his  covenant  aforesaid,  ahhough  often  required,  hath 
not  kept,  hue  hath  broken  the  same,  in  this,  that  the 
plaintiff  could  not  hold  and  enjoy  the  said  &c.,  from 
OLC.,  to  the  full  end  and  term  of  &lc.  years,  according 
to  the  form  and  effect  of  the  said  indenture,  &lc. 

By  assignee  against  assignor  of  leasehold  premises^  far  breach  of  a  cov* 

enant  Jor  quiet  tr^oymemi^  tf^» 

For  that  whereas,  by  a  certain  indenture,  made  on  ^Tc,  at 
&c.,  between  the  said  R  of  the  one  part,  and  the  plaintiff 
of  the  other  part,  one  part  whereof  is  by  the  said  plaintiff 
to  be  produced  in  court,  the  date  whereof  is  the  day  and 
year  aforesaid,  the  said  R  did  assign  (Sfc.)  unto  the  plaintiff 
(his  8fc.)  certain  tenements  with  the  appurtenances  therein 
described,  to  have  and  to  hold  unto  the  plaintifl^  his  &c. 
from  thenceforth,  for  and  during  all  the  remainder  Sfc.  of  a 
term  of years,  then  unexpired,  but  nevertheless  sub- 
ject to  a  certain  yearly  rent  of  &c«,  and  the  performance  of 
certain  covenants  and  agreements  therein  mentioned  ;  and 
the  said  R  for  himself  &c.^  did,  by  the  said  indenture 
^amongst  other  things)  covenant  &c.  with  the  plaintiff,  his 
&c.,  he  and  they  paying  the  said  annual  rent,  and  perform- 
ing the  covenants  &c.  in  the  said  indenture  mentioned,  from 
time  to  time,  and  at  all  times  thereafter  during  the  said  term 
therein,  should  peaceably  &.c*  occupy  &c^  and  enjoy  the 
assigned  premises  &c,,  from  the  day  of  &c«  then  last  past, 
and  should  receive  the  rents  &.c.  thereof,  to  his  own  proper 
use,  without  the  lawful  hindrance  &c.  of  the  said  R,  or  by 
any  other  person  or  persons  claiming  by,  from,  or  under  him, 
and  that  free  from  all  manner  of  other  grants,  assignments, 
leases,  trusts,  &c.  arrears  of  rent,  &c.,  and  incumbrances 
whatsoever,  had,  made  4rc«  by  the  said  R,  or  by  any  other 
person  or  persons  claiming  by,  from,  or  under  him,  ex- 
cept the  said  rent  of  &,c.  from  thenceforth  to  be  paid  as 
aforesaid,  as  by  said  indenture  more  fully  appears  ;  by  virtue 
of  which  assignment  the  plaintiff  afterwards,  viz.  on  &c.,  at 
&c.,  entered  upon  the  said  premises  &c.,  and  became  and 
still  is  possessed  thereof  for  the  remainder  of  the  said  term 
therein  as  aforesaid;  ^nd  although  the  plaintiff  always,  from 
the  time  of  making  the  said  indenture  hitherto,  hath  well 
performed  &c.  all  things  in  the  said  indenture  on  his  part 
to  be  performed  ;  yet,  protesting  that  the  said  R  hath  not 
performed  any  thing  in  the  said  indenture  contained,  on  his 
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part  to  be  perTormed,  the  plaintiff  afvers,  that,  before  and  at 
the  time  ot  the  said  assignment  of  the  said  premises,  large 

arrears  of  rent,  viz.  the  sum  of  &c,,  for years,  arrears 

of  rent  of  the  said  premises,  remained  unpaid  to  the  ground 
landlord  thereof,  and  that  afterwards  and  before  the  exhibit- 
ing  of  the  plaintiff's  bill  (or  before  the  date  of  this  writ)  viz. 
on  &c.,  at  dec,  be,  Hie  said  plaintiff,  was  obliged  to  pay  the 
same  in  order  to  prevent  his  goods  and  chattels^  thai  being 
on  the  said  premises,  from  being  distrained  for  the  same  ; 
to  wit,  to  one  A  B,  to  whom  the  same  then  and  there  of 
right  was  due  and  payable ;  whereof  the  said  R  then  and 
there  bad  notice,  and  was  then  and  there  required  to  save 
the  plaintiff  harmless  from  the  same ;  yet  the  plaintiff  avers, 
that  the  said  R,  when  requested,  did  not  save  the  plaintiff 
harmless  from  the  said  arrears  of  rent,  or  any  part  thereof, 
but  wholly  refused  so  to  do,  contrary,  &c. 

Lessor  v.  Assignee  of  lessee  for  yearSy  for  not  paying  reni. 

For  that  whereas  the  plaintiff,  by  a  certain  indenture, 
made  at  &c.,  on  &c.,  between  the  plaintiff,  and  one  R^ 
(lessee)  one  part  of  which  said  indenture  &c.,  for  the  con* 
aideration  therein  mentioned,  did  dembe  &c*  unto  the  said 
B,  his  4*c.,  all  that  &c.,  to  have  and  to  hold  the  said  Scc.^ 
with  their  appurtenances  unto  the  said  R,  his  &rC.,  from  " 
next  ensuing  the  date  of  the  said  indenture,  unto  the  full 
end  and  term  of years  from  thence  next  ensuing,  yield- 
ing and  paying  therefor  &c.  (as  in  the  lease.)  And  the  said 
R,  for  himself  &rC.,  did  covenant  with  the  plaintiff,  his  &c,, 
that  he  or  some  of  them  should  pay  to  the  plaintiff,  his  heirs 

or  assigns,  the  said  yearly  rent  of at  the  times  and 

places  therein  before  mentioned  &c.,  by  virtue  of  which 
said  demise  the  said  R  entered  into  the  said  demised  pre- 
mises with  the  appurtenances,  and  was  possessed  thereof ; 
and  bein^  so  possessed  thereof,  afterwards,  viz.  on  &c.  the 
said  demised  premises,  with  the  appurtenances,  and  all  the 
estate,  interest,  and  term  of  year:^  of  the  said  R  therein  to 
come,  and  unexpired,  came  to  the  said  D  by  assio;nment. 
By  virtue  whereof  the  sadd  D  entered  into  the  said  demised 
premises  so  assigned  as  aforesaid,  and  was  and  still  is  pos- 
sessed thereof;  and  being  so  possessed  thereof,  the  said  D 
did  not  pay  to  the  plaintiff  the  sum  of  $ —  of  the  said 
yearly  rent,  which  became  due  from  the  said  D  to  the  plain- 
tiff after  the  said  assignment,  for  half  a  year  of  the  said 
term,  ending  on  &.C.,  according  to  the  form  and  effect  of  the 
said  covenant  of  the  said  R,  so  made  with  the  plaintiff  in 
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that  respect  as  aforesaid,  or  any  part  of  the  said  sum  at  any 
time  hitherto ;  but  the  said  sum  of  ff —  of  the  rent  afore- 
said, still  remains  due,  and  in  arrears  from  the  said  D  to  the 
plaintiff,  contrary  to  the  form  and  effect  of  that  covenant ; 
and  so  the  plaintiff  saith,  that  the  said  D,  after  the  said  as- 
signment, bath  not  kept  the  covenant  of  the  said  R,  so 
made  with  the  plaintiff  in  that  respect  as  aforesaid,  but  hath 
broken  it,  &c. 

By  a  survioing  exeaUor  against  grantor^  on  a  warranty  of  title  made 

to  testatoTy  (with  special  conclusioa.) 

For  that  whereas,  by  a  certain  indenture,  made  on  ^c, 
at  &c.,  between  the  said  B  T,  of  the  one  part,  and  C  N 
4rc,,  {the  testator)  in  his  lifetime,  of  the  other  part,  (one  part 
whereof  &c,)  the  said  B  T,  in  consideration  of  $ — ^  the 
receipt  &c.,  did  grant  &c.  unto  the  said  G  N,  in  his  lifetime, 
a  certain  parcel  of  land  &c.,  to  have  and  to  hold  ^c,  unto 
the  said  C  N,  his  heirs  and  assigns  forever.  And  the  said 
B  T,  did,  by  the  same  indenture,  for  himself  &c.,  covenant 
with  the  said  G  N,  his  &c.,  that  he,  tl^  said  B  T,  (set  out 
the  covenants  as  nearly  as  may  be  in  the  language  of  the 
deedf)  as  by  the  said  indenture  more  fully  appears.  And 
whereas  the  said  C  N,  in  his  lifetime,  afterwards,  viz.  on  &.c. 
did  make  his  last  will  and  testament  in  writing,  and  thereby 
among  other  things,  did  direct  &c.,  and  of  the  said  will  did 
appoint  one  R  M  and  the  plaintiff  his  executors,  and  soon 
after  died,  (which  said  will  was  afterwards,  viz.  on  &c.,  ap- 
proved and  allowed  by  the  judge  of  probate  for  the  county 
of  &c.)  and  whereas  the  said  R  M  is  since  dead,  and  the 
plaintiff  hath  survived  the  said  R  M,  the  said  plaintiff  in 
fact  saith,  that  the  said  B  T,  at  the  time  of  sealing  and  de- 
livering the  said  recited  indenture,  was  not  seized  of  the 
said  parcel  of  land  &c.  in  his  demesne  as  of  fee.  And  the 
plaintiff  further  in  fact  says,  that  the  said  B  T,  at  the  time 
&c.,  had  not  in  himself  good  right,  lull  power,  and  lawful 
authority,  to  grant,  bargain  and  sell  the  said  parcel  of  land 
4rc.,  unto  him,  the  said  plaintiff,  his  heirs  and  assigns,  in 
manner  aforesaid ;  and  so  the  plaintiff  saith,  that  the  said  B 
T,  his  covenant  aforesaid  with  the  said  G  N,  in  his  lifetime, 
in  form  aforesaid  made,  hath  not  kept,  but  the  same  hath 
broken,  and  the  same  covenant  to  him,  the  said  C  N,  in  his 
lifetime,  or  to  tbem,  the  said  R  M  and  the  plaintifi^  after  the 
death  of  the  said  C  N,  in  the  Tifetime  of  the  said  R  M,  or 
to  the  plaintiff,  since  the  death  of  the  said  R  M,  he,  the 
said  T,  though  required  &c.,  hath  altogether  refused  and 
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Still  refuses  toloeep.  ( Here  make  pro/ert^  if  necessary^  of  kh 
tei  $  testafnetUary.)  But  it  is  not  necesaary  in  Ma^achusetla* 


3,  For  breach  of  indentures  of  apprenticeship^  articles  of 

clerkship^  ^c. 

By  opprenHee  against  nuutter  far  breach  of  indentures. 

For  that,  by  a  certain  deed,  indented  and  made  at  &c., 
on  &c.,  between  the  said  S,  on  the  one  part,  and  the  plain- 
ftff,  on  the  other  part,  one  part  thereof  sealed  with  the  seal 
*  of  the  said  S,  is  in  court  to  be  produced,  the  said  S,  for  the 
consideration  therein  mentioned,  did  covenant  and  promise 
to  instruct  the  plaintiff  in  the  art  and  calling  of  a  saddler, 
which  he,  the  said  S,  then  and  there  used,  and  to  find  the 
plaintiff  good  and  sufficient  meat,  drinic,  apparel,  washing, 
and  lodging,  and  all  other  necessaries,  both  in  sickness  and 
in  health,  from  &c.  until  the  plaintiff  should  ar.ive  at  the 
age  of  twenty-one  years,  and  at  the  expiration  of  said  term 
to  give  unto  the  plaintiff  two  good  suits  of  apparel,  both 
linen  and  woollen,  suitable  for  such  a  person,  and  to  teach* 
or  cause  the  plaintiff  to  be  taught,  to  write  and  cipher.  And 
the  plaintiff  avers,  that  the  said  S  hath  not  instructed  him, 
the  plaintiff,  in  the  art  and  calling  of  a  saddler  during  the 
a«id  time,  though  the  plaintiff  was  capable  of  learning  the 
same,  but  hath  wholly  n^lected  so  to  do ;  nor  hath  the  said 
S  given  to  the  plaintiff  two  good  suits  of  apparel  as  afore- 
said, suitable  for  the  plaintiff^  although  the  plaintiff  did,  at 
&c.  attain  to  the  age  of  twenty-one  years,  on  &c.,  and  al* 
though  the  said  S  bath  been  often  since  requested ;  neither 
bath  the  said  S  taught,  or  cr.used  to  be  taught,  the  plaintiff 
to  write  or  cipher.  And  so  the  said  S,  his  covenants  afore- 
said, hath  not  kept,  but  bath  wholly  broken  the  same. 

Bjf  master  against  cUrk^  or  father^  ^.^  for  breach  of  articles.  —  First 

breach.    Disobedience^  S^c. 

For  that  by  a  certain  indenture  made  at  &c.,  on  &c.,  be- 
tween the  plaintiff  of  the  one  part,  and  the  said  S  and  Pe- 
ter Qhe  clerk)  of  the  other  part,  one  part  of  which  said  in- 
denture, sealed  with  the  seal  of  the  said  D,  the  plaintiff 
brings  here  into  court,  bearing  date  the  day  and  year  afore- 
said, the  plaintiff,  for  and  in  consideration  of  &c.  (use  the 
language  of  the  articles  as  nearly  as  possible  in  the  recital^) 
as  by  the  said  indenture  at  large  appears.  And  the  pliun- 
tfff  in  fact  saith,  that  although  he  hath  always,  from  the  time 
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of  making  the  said  indenture,  hitherto  well  and  truly  per- 
fornoed  &c.  (ptaintiff^s  general  averment  of  performance  of 
his  covenant ;  )  yet,  protesting  that  the  said  S  hath  not  per- 
fornoed  &c.  {protestation  0/  general  breach  by  defendant)  he, 
the  said  plaintiff,  avers,  that  although  he  took  the  said  Peter 
to  be  his  clerk,  and  the  said  Peter,  by  the  direction  of  the 
said  S  (his  fatherj  did  put  himself  to  dwell,  and  be  clerk 
with  the  plaintiff,  according  to  the  true  intent  of  the  said  in* 
denture,  he,  the  said  Peter,  did  not  faithfully  &c.  serve  his 
master,  the  plaintiff,  in  all  things  as  a  diligent  clerk  ought  to 
have  done,  nor  all  bis  roaster's  lawful  orders  &c«  faithfully 
obey  and  perform ;  but  during  the  said  term,  viz.  on  Sfc^ 
and  on  divers  other  days,  between  that  day  and  the  — — 
day  of  &C,,  at  &c^  wholly  neglected  and  refused  to  obey 
or  perform  divers  lawful  orders  &c.  of  the  plaintiff,  his  mas- 
ter, on  the  said day  of  ^c,  and  on  divers  other  days, 

given  in  command  by  the  plaintiff  to  the  said  Peter,  to  be 
by  him  obeyed  and  performed,  contrary  to  the  form  and 
effect  of  the  said  indenture,  and  of  the  covenant  of  the 
said  S,  made  in  that  behalf  as  aforesaid. 

Second  breach.  —  Absenting  kimself  from  his  masicr*s  service. 

And  the  plaintiff  further  saith,  that  after  the  making  of 
the  said  indenture,  and  during  the  said  five  years,  viz.  on 
&c.,  he,  the  said  Peter,  absented  himself  from  the  service 
of  the  plaintiff,  without  leave  of  the  plaintiff,  and  against  his 
will,  and  continued  so  absent  from  the  service  of  the  plain- 
tiff, against  the  will  of  the  plaintiff,  and  without  his  leave, 
for  a  long  time,  viz.  for  the  space  of  twenty  weeks,  then 
next  following,  comttrary,  &lc. 

Third  breach.  —  Doing  business  on  his  own  account^  ^. 

And  the  plaintiff  further  saith,  that  the  said  Peter,  so  be- 
ing the  clerk  of  the  plaintiff  as  aforesaid,  after  the  making 
of  the  said  indenture,  and  during  the  term  aforesaid,  viz. 
on  &c.,  and  on  divers  other  days  between  that  day  and  the 
day  of  the  date  of  this  writ,  did  practise  and  cause  to  be 
done,  divers  businesses  in  the  way  of  a  scrivener  and  writer 
&c.,  to  his  own  use  and  profit,  and  not  for  or  nn  account  of 
the  plaintiff,  his  master,  without  the  leave  of  the  plaintiff 
first  obtained  for  that  purpose  in  writing ;  and  that  no  part 
of  the  profit  of  the  said  business  so  done  by  the  said  Peter 
as  aforesaid,  hath  been  received  by  the  plaintiff,  contrary, 
&c. 
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Fmurtk  hreach,  —  For  destroying  papers^  emhesalement,  ^. 

And  the  plaintiff  further  in  fact  saith,  that  the  said  Peter, 
during  his  said  clerkship  with  the  plaintiff,  viz.  on  &c., 
at  &c.,  and  on  divers  other  days,  between  that  day  &c., 
did  lend,  consume,  alter,  cancel,  obliterate,  tear,  destroy, 
burn,  spoil  and  deface,  convey  away,  secrete,  and  embez- 
zle, purloin,  waste,  give  away,  and  misspend  divers  suras  of 
money,  books,  goods,  chattels,  deeds,  bonds,  specialties,  bills, 
notes,  judgments,  rolls,  records,  pleadings,  writs,  papers,  pro- 
cesses, proceedings,  accounts,  evidences,  and  writings  of 
the  plaintiff,  and  of  divers  persons,  who,  during  the  time 
aforesaid,  were  clients  of  the  plaintiff  (according  to  the  case) 
which  were  in  the  custody  of  the  said  Peter,  to  the  use  and 
benefit  of  the  plaintiff  and  of  divers  of  his  clients,  in  his 
business  aforesaid,  and  also  divers  other  sums  of  money, 
books,  goods  &rC.  &c.,  (as  before  J  which,  within  the  time 
last  aforesaid,  were  in  the  custody  or  power  of  the  said 
Peter,  and  which  he  was  entrusted  with  by  the  plaintiff  in 
his  business  aforesaid ;  and  that  the  said  Peter  bath  not  at 
any  time  during  the  time  last  aforesaid,  or  at  any  time  after- 
wards hitherto,  with  all  convenient  speed  or  otherwise  how- 
soever, although  often  required  by  the  plaintiff,  during  the 
said  time,  given  notice  of,  delivered  to,  accounted  with,  or 
paid  the  same,  or  any  of  them,  or  any  part  thereof  to  the 
plaintiff,  his  master,  or  to  bis  order,  coiitrary,  &lc. 

Pifih  hreach.  —  For  discovering  his  nutsier^s  secrets,  SfT. 

And  the  plaintiff  further  saith,  that  the  said  Peter  hath 
not  at  all  times  after  the  making  of  the  said  indenture,  and 
until  the  suing  out  of  this  writ,  faithfully  kept  the  secrets  of 
his  said  master,  the  plaintiff,  and  of  the  plaintiff's  clients,  but 
on  divers  days  and  times,  during  the  time  last  aforesaid, 
discovered  and  made  known  the  lawful  secrets  of  the  plain- 
tiff, his  master,  and  the  clients  of  the  plaintiff  in  his  said  busi- 
ness, to  divers  persons ;  whereby  the  plaintiff,  and  his  clients 
in  his  said  business,  were  greatly  injured  and  prejudiced, 

CONTRARY,  &c. 

Sixth  breach. —  For  not  accounting  for  money ^  S^c, 

And  the  plaintiff  further  saith,  that  the  said  Peter,  during 
the  said  term,  from  the  time  of  the  making  of  the  said  in** 
denture,  until  &c.  had  and  received  dirers  sums  of  money 
of  the  plaintiff,  and  of  divers  other  persons,  to  the  use  o 
the  plaintiff,  and  that  he,  the  said  Beter,  hath  not  weekly 
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nor  in  any  one  week,  during  the  time  last  aforesaid,  although 
the  said  Peter  was  thereto  required  every  week,  during  the 
same,  by  the  plaintiff,  his  master,  rendered  unto  the  plain* 
tiff,  a  true  and  perfect  account,  in  writing  under  his  hand, 
or  otherwise,  of  all,  or  any  sum  or  sums  of  money  whatso* 
ever,  had  and  received  of,  or  from,  or  to  the  use  of  his  said 
master,  the  plaintiff,  during  the  time  last  aforesaid,  nor  paid 
the  same  to  the  plaintiff,  or  any  balance  of  any  account 
whatsoever,  but  hath  wholly  neglected  and  refused  so  to  do, 

CONTRARY,  &C. 

4.  For  breach  of  covenants  in  other  cases. 

For  freight  under  a  charter-party. 

For  that  whereas,  on  &c.,  at  ^c,  by  a  certadn  charter- 
party  of  affreightment,  indented,  of  that  date,  made  and 
concluded  upon  between  the  said  T  and  E  [defendants,] 
on  the  one  part,  and  the  plaintiff  on  the  other,  one  part 
whereof  under  the  hands  and  seals  of  the  said  T  and  E,  is 
in  court  to  be  produced ;  the  plaintiff,  for  the  considerations 
therein  mentioned,  did  let  to  freight  unto  the  said  T  and  E, 
the  whole  hull  &c.  [as  in  the  charter -par  tyf]  for  a  voyage 
from  &c.,  to  &c.,  and  thence  back  to  &c.,  the  place  of  her 
discharge,  the  dangers  of  the  seas  excepted.  And  the  plain- 
tiff, among  other  things,  did  then  covenant  with  the  said  T 
and  E,  that  the  said  ship  was  then  and  there,  and  during  said 
voyage,  should  continue  to  be  sound,  strong,  and  well  fitted 
for  such  a  voyage.  And  the  said  T  and  E,  in  consideration 
thereof,  did  therein,  among  other  things,  covenant  to  pay 
to  the  plaintiff,  his  executors,  &c.  the  sum  of  % —  for  every 
ton  afjresaid  for  every  calender  month,  and  so  in  propor- 
tion for  a  less  time  than  a  month,  said  ship  should  be  in  the 
service  of  the  said  T  and  E,  upon  said  voyage,  commenc- 
ing from  the  date  of  said  charter-party,  and  ending  at  the 
time  of  her  discharge  from  the  said  voyage,  at  &c. ;  and 
that  the  whole  of  said  hire  should  be  paid  within  ten  days 
after  her  discharge  from  said  voyage,  at  &c.,  and  that  the 
said  T  and  E  would  victual  and  man  said  ship  during  said 
voyage,  and  would  pay  port  charges,  and  also  would  insure 
and  pay  the  plaintiff  the  sum  of  $ — ,  being  the  sum  the 
said  ship  was  appraised  at,  and  valued  by  the  mutual  con* 
sent  of  the  parties,  in  case  said  ship  upon  said  voyage,  or  in 
any  port  or  place  in  consequence  thereof,  should  be  seized 
for  the  supposed  breach  of  any  acts  of  trade,  the  restraints 
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of  pirates  excepted.  And  it  was  therein  mutually  agreed 
between  the  said  parties,  that  one  A  A  should  be  master 
of  said  ship,  during  said  voyage ;  and  in  case  said  ship 
should  not  be  ready  when  loaded,  that,  in  that  case,  the 
hire  should  cease  until  she  should  be  ready ;  to  the  true 
peribrmance  of  which  covenants,  the  said  parties  therein 
bound  themselves,  each  unto  the  other  in  the  penal  sum  of 
|(— *•  Now  the  plaintiff  avers,  that  he  has  well  and  truly 
done  and  performed  all  things,  in  the  said  charter-party,  on 
his  part  covenanted  to  be  performed,  aud  that  the  said  sbip» 
with  her  appurtenances,  was  by  the  said  T  and  E,  taken 
into  their  service  on  &c.,  and  on  &c.,  was  loaded,  and  was 
then  ready  and  did  proceed  on  said  voyage,  to  &.C.,  arrived 
safe  there,  on  &c.,  and  thence  proceeded  back  to  &.c.,  and 
on  &c.  arrived  at  &c.,  to  wit,  at  &c ,  and  was  there  on  the 
same  day  discharged  from  said  voyage.  And  the  plaintiff 
further  avers,  that  the  whole  hire  of  said  ship,  with  her  ap- 
purtenances, during  said  voyage,  amounted  to  the  sum  of 
$ — ,  whereof  the  said  T  and  E  thereafterwards,  on  the  same 
day  bad  notice ;  yet  the  said  T  and  E,  or  either  of  tbem^ 
though  the  said  ten  days  have  expired,  and  though  since  re- 
quested, have  never  paid  the  said  sum  of  $ — ,  but  the  said 
T  and  E,  their  covenants  aforesaid,  in  these  particulars  have 
not  kept,  but  altogether  broken ;  and  the  said  T  and  E,  and 
each  of  them  still  wholly  refuse  to  perform  the  same. 

Jon  A.  Sewall. 

On  a  note  under  seal. 

For  that  the  said  T,  on  &lc^  at  &c.,  by  his  deed  of  that 
date,  in  court  to  be  produced,  covenanted  with  the  plaintiff 
to  pay  him  or  his  order,  the  sum  of  $100,  on  demand,  with 
interest  for  the  same  untU  paid  ;  yet  the  said  T,  though  of- 
ten requested,  hath  not  paid  the  said  sum  of  $ — ,  nor  the 
interest  thereof,  but  wholly  neglects  and  refuses  so  to  do. 
And  so  the  said  T,his  said  covenant  hath  not  kept,  but  hath 
broken  the  same*  R.  Daxa. 

For  wagti  of  servant  hy  the  master  according  to  covenant. 

For  that  the  plaintiff,  on  &c.,  at  &c.,  let  out  to  the  said 
R,  his,  the  plaintiff's  servant-man,  named  John,  to  serve  the 
said  R,  as  an  able  fisherman,  faithfully  at  sea  and  on  shore, 
from  &c.  to  &C.,  now  past ;  in  consideration  whereof,  the 
jMid  R,  at  &x^  on  &X.,  by  his  deed  of  that  date  duly  execut- 
^,.and  in  court  to  be  produced,  covenanted  with  the  plain* 
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tiff  to  pay  him  bt  the  sttd  servieet  the  sum  *of  $--•,  at  or 
before  &lc.,  which  is  loog  since  past.  Now  the  phiintiff* 
avers,  that  his  servant  aroresaid,  well  and  faithfully  served 
the  said  R,  as  an  able  fisbermaaat  sea  and  on  shore  during 
the  term  aforesaid ;  yet  nevertheless  the  said  R,not  regard^ 
ing  his  said  covenant,  hath  not  paid  the  plaintiff  the  said  sum 
ol  $ — 9  though  requested,  and  still  refuses  so  to  do.  And 
so  the  said  iChis  covenant  aforesaid,  hath  not  kept,  but  hath 
broken  the  same.  Bollak. 

For  price  of  lumber  according  to  an  indenture. 

For  that  whereas,  by  certain  deeds,  interchangeably  made 
between  the  said  R  and  the  plaintiff,  on  &c.,  at  &c*  bear- 
ing date  the  same  day,  one  part  whereof,  under  the  hand 
and  seal  of  the  said  R,  is  in  court  to  be  produced,  the  plain- 
tiff covenanted  with  the  said  R  to  provide  for  him,  and  to 
deliver  him  or  his  order,  one  hundred  tons  of  good  white 
timber,  fit  for  the  European  market,  at  a  convenient  land- 
ing-place on  Kennebec  river,  on  or  before  the  first  day  of 
May,  then  next  ensuing,  but  now  past ;  in  consideratioD 
whereof,  the  saiJ  R  covenanted  by  the  same  deed  with  the 
plaintiff,  to  pay  him  after  the  rate  of  $ —  per  ton,  for  the 
same  timber,  delivered  as  aforesaid,  amounting  in  the  whole 
to  $ — .  Now  the  plaintiff  says,  that  he,  in  pursuance  of 
the  agreement  and  covenants  aforesaid,  did  procure  for  the 
said  R,  one  hundred  tons  of  good  white  timber,  fit  for  the 
European  market,  at  a  convenient  landing  place  in  Kenne* 
bee  river,  and  did  deliver  the  same  on  the  first  day  of  May 
aforesaid,  to  the  said  R's  order ;  and  that  he,  the  plaintiff, 
hath  done  and  performed  all  things  by  him,  according  to  the 
covenant  aforesaid  to  be  performed ;  yet  the  said  R  hath 
never  paid  the  said  sum  of  $ — ,  or  any  part  thereof,  to  the 
plaintiff,  but  wholly  refuses  and  neglects  so  to  do ;  and  so 
hath  not  kept  his  covenant  aforesaid,  but  hath  broken  the 
same. 


DEBT. 


1.  Where  deUJiee. 


An  action  of  Debt  lies  upon  any  express  contract,  written  or  unwrit- 
ten, sealed  ok  unsealed,  to  recover  the  debt  due  upon  it    Thus  it  lies 
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upon  recogBiMaeMi  bonds  and  ooveouitB  to  paj  mfney,  in  leasM, 
chartei^fMtrtieSt  or  other  instruments.  It  may  be  maintained  also  for 
money  lent^  laid  out  and  expended ;  for  interest ;  for  goods  sold  and 
delivered,  or  work  done ;  and  generally  whenever  Indebitatus  Assump- 
sit will  lie  Debt  may  be  maintained^  and  though  Debt  generally  goes 
ibr  a  precise  sum,  it  m^  be.  maJntained  on  a  quanimn  meruit^  os  quan^ 
turn  vtdebanL  However,  Debt  is  seldom  brought  on  a  simple  contract 
Debt  lies  for  money  awarded  ;  for  use  and  occupation  by  parol  demise, 
&c. ;  for  tolls ;  fees ;  the  penalties  of  by-laws,  &c.  It  is  the  proper 
remedy  to  recover  penalties  imposed  by  statutes,  especially  if  no  other 
remedy  is  pointed  out. 

Debt  lies  upon  judgments,  whether  a  year  has  expired  or  not.  It  lies 
upon  foreign  judgments,  and  though  the  defendant  may  show  the  grounds 
of  such  judgment,  and  impeach  them,  it  is  not  necessary  to  set  forth  the 
grounds  of  tne  judgment  in  the  declaration.     Doug.  6. 

Debt  also  lies  in  many  coses  of  implied  contracts ;  as  if  money  is 
paid  to  A  for  the  use  of  B,  R  may  bring  Debt  for  it  Yelv.  28.  So  for 
money  levied  by  a  sheriff.     1  Rot  508, 

Where  a  lessee  has  been  evicted  from  part  of  the  leased  premises, 
by  a  stranger.  Debt  is  the  proper  remedy  for  the  lessor  to  recover  an 
apportionment  of  the  rent     2  East,  578. 

Debt  is  the  proper  remedy  to  recover  against  a  devisee  of  land,  for  a 
breach  of  a  covenant  running  with  the  land,  made  by  the  devisor.  7 
East,  12. 

Debt  may  be  maintained  by  the  payee  of  a  promissory  note  against 
the  maker,  or  by  the  payee  of  a  bill  of  exchange,  expressed  to  be  for 
value  received,  against  the  drawer.  2  Bos.  &  Put  82.  So  by  the 
drawer  against  the  acceptor.    Chitty  on  Bills,  428,  in  notis. 

In  Lane  ▼.  Smitkt-2  Pick.  281,  it  is  made  a  guare  by  the  reporter, 
whether  in  this  commonwealth  an  actioo  of  Debt  can  be  maintained 
on  a  bail-bond.    The  question  is  there  leA  open  by  the  court. 


.   2.  Where  debt  will  not  lie. 

Debt  geneiaHy  will  not  lie  where  the  amount  of  damages  is  so  un- 
certain, that  a  jury  is  necessary  for  the  assessment  of  them. 

Debt  cannot  be  maintained  for  a  collateral  undertaking,  as  to  pay  the 
debt  of  another,  in  consideration  of  forbearance,  &c.  2  Bos.  dr  Put 
83 ;  Salk.  23. 

Neither  can  it  be  maintained  against  an  indorser  of  a  bill  or  note,  !^ 
a  remote  indorsee  ;  nor  by  the  payee  or  an  indorsee  against  an  acceptor 
of  a  bill  of  exchange.  2  Bos.  &  Pul.  78  ;  1  Taunt  540.  Privity  be- 
tween the  parties  seems  to  be  essential  to  this  action. 

AOer  an  assignment  of  a  lease,  and  acceptance  of  rent  from  the  as- 
signee, Debt  cannot  be  maintained  against  the  lessee,  though  lessor  may 
bring  covenant  against  him.     1  Saund.  241,  n.  s. 

Upon  a  mere  bailment,  as  for  money  delivered  in  a  bag,  it  seems 
Debt  cannot  be  maintained.     1  Rol.  597, 1.  20. 

Where  a  promissory  note  is  payable  by  instalments.  Debt  cannot  be 
sustained  until  the  whole  is  due.     1  Hen.  Bl.  548. 

L  Debt  on  simple  contracts. 

Though  the  action  of  Assumpsit  has  superseded  the  action  of  Debt 
on  simple  contracts,  yet  as  it  may  frequently  be  convenient  to  adopt  the 
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latter  form  of  Aotbiiy  for  the  sake  of  joining  ia  the  nine  suit  dlflereiit 
-causes  of  action,  for  some  of  which  an  action  of  assumpsit  cannot  be 
sustained,  it  may  not  be  amiss  to  introduce  here  some  of  the  roost  usual 
forms  of  declarations  in  Debt  on  simple  contracts.  From  the  few  which 
here  follow,  it  will  be  readily  perceived  that  a  very  slight  alteration  is 
sufficient  to  turn  the  common  counts  in  Assumpsit,  on  simple  contracts, 
to  corresponding  ones  in  Debt,  and  the  introduction  of  more  of  them 
would  therefore  be  superfluous. 

On  an  account  annexed. 

For  that  whereas  the  said  S,  on  &c*,  at  &c.  was  indebt- 
ed to  the  plaintiff  in  the  sum  of  $ — ^  according  to  the  ac- 
count annexed,  to  be  paid  to  the  plaintiff  bj  the  said  S  on 
request,  which  sum  remaining  unpaid  by  the  said  S,  an  ac*- 
tion  hath  accrued  to  the  plaintiff  to  demand  and  recover  of 
the  said  S,  the  said  sum ;  yet  though  requested,  Slc^  (as  in 
JlssumpsiL) 

IndeMlatus,  —  Count  generally  for  goods  sold  and  delivered  without  a 

schedule. 

And  whereas  also  the  said  S,  on  Slc,  at  &c.,  was  indebt- 
ed to  the  plaintiff  in  the  sum  of  $ — ,  for  divers  goods,  wares, 
merchandise  and  chattels,  before  that  time  sold  and  deliver- 
ed to  the  said  S,  at  his  request,  and  to  be  paid  by  the  said 
S,  to  the  plaintiff,  when  he,  the  said  S,  should  be  thereunto 
afterwards  requested ;  whereby  and  by  reason  of  the  said 
sum  of  money  remaining  unpaid,  an  action  hath  accrued  to 
the  plaintiff  to  demand  and  have  of  the  said  S,  the  said  sum 
o(  $^  above  demanded ;  yet  the  said  S,  though  often  re- 
quested, hath  not  paid  the  said  sum  of  $ — ^  hut  refuses  so 
to  do. 

Note.  The  words  in  italic  might  be  omitted,  and  the  words,  htt  iw- 
lawfully  ov)es  and  detains  the  same^  substituted,  which  seems  to  be  the 
proper  conclusion  of  a  count  in  Debt.  The  former  conclusion,  however, 
seems  preferable,  as  avoiding  the  niceties  respecting  the  proper  mode  of 
bringing  the  action,  i.  e.  whether  in  the  dehet  and  deiinet^  or  only  in  the 
detinet.  These  distinctions,  however,  may  be  reduced  to  these  plain 
principles :  — 1.  If  the  defendant  is  indebted  to  the  plaintiff,  each  in  his 
own  right,  the  action  is  in  the  Debet  and  Detinet  2.  If  the  defendant 
is  not  personally  indebted,  but  is  sued  merely  as  an  executor,  &c,  the  ac- 
tion is  in  the  Detinet.  3.  Husband  and  wife,  for  the  debt  of  the  wife  be- 
fore marriage,  are  sued  in  the  Debet  and  Detinet.  4.  Where  it  is  said, 
that  for  goods  and  chattels,  guineas,  or  foreign  coins.  Debt  lies  in  the  De- 
tinet, nothing  more  is  meant  than  that,  where  specific  articles  are  sued 
for,  the  action  of  Detinue  must  be  brought ;  for  detinue  is  of  the  same 
nature  with  the  action  of  debt,  and  was  anciently  included  in  it,  and  may 
now  be  joined  in  the  same  writ  with  it  5.  Executors,  dec.  sue  in  the 
Detinet  only.    6.  Assignees  of  bankrupts,  sue  in  the  Debet  and  Detinet 

The  form  of  a  quantum  meruit  in  debt  generally  is  unnecessary,  aa 
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dbe  plaintiiT  ttiay  leoover,  what  he  is  entitled  to  receive,  oo  the  indebita* 
tus  count  in  Debt  See  1  H.  Bl.  249.  If  introduced  aAer  other  counts, 
however,  it  may  be  as  follows :  — 

Quantum  meruit  in  Deht^ 

And  whereas  also,  on  &€.,  at  Slc^  id  consideration  that 
the  plaintiff,  at  the  like  request  of  the  said  R,  had  before 
that  time  sold  and  delivered  to  the  said  R,  divers  goods, 
wares,  merchandise,  and  chattels,  the  said  R  then  and  there 
agreed  to  pay  to  the  plaintiff  so  much  money  as  he  reason- 
ably deserved  to  have  therefor,  when  the  said  R  should  be 
thereto  requested  by  the  plaintiff;  and  the  plaintiff  avers, 
that  he  reasonably  deserved  to  have  of  the  said  R,  for  the 
said  goods,  wares,  merchandise,  and  chattels,  the  further 
sum  of  $^^f  whereby  an  action  hath  accrued  to  the  plain- 
tiff to  demand  and  have  of  the  said  R  the  said  last  men- 
tioned sum;  yet  the  said  R,  though  requested,  hath  not 
paid  the  said  several  sums  of  $ —  and  $ — ,  amounting  in 
the  whole  to  the  sum  of  $— ,  but  refuses  so  to  do. 

.In  like  manner i  the  counts  for  labor  done  ;  for  money  lent^  paidy  had 
and  received  y  ^c,  may  he  easily  framed  from  those  in  Assumpsit. 

Payee  v.  Maker  of  a  promissory  note. 

For  that  the  said  R,  on  &c.,  at  &(^.,  by  his  promissory 
note  of  that  date,  by  him  subscribed,  for  value  received,  pro- 
mised the  plaintiff  to  pay  him,  or  his  order,  on  demand,  the 
sum  of  $ — ^  by  means  whereof  the  said  R,  then  and  there 
became  liable  to  pay  the  plaintiff  the  said  sum,  according 
to  the  tenor  and  effect  of  the  said  promissory  note ;  yet, 
although  the  said  sum  of  money  hath  been  long  since  due 
and  payable,  and  although  requested,  the  said  R  hath  never 
paid  the  said  sum,  but  refuses  so  to  do,  whereby  an  action 
bath  accrued  to  the  plaintiff  to  demand  and  have  of  the 
said  R,  the  said  sum  of  $ — ,  which  the  said  R,  owes  and 
unjustly  retains. 

Payee  v.  Drawer  of  a  hill  of  exchange. 

For  that  the  said  D,  on  &c„  at  &c.,  made  his  certain  bill 
of  exchange  in  writing,  bearing  date  the  day  and  year  afore- 
said, and  then  and  there  directed  the  said  bill  of  exchange 
to  one  A  B,  by  which  bill  of  exchange  the  said  D  then 
and  there  requested  the  said  A  B,  two  months  after  the 
date  thereof,  to  pay  the  said  E  F  or  order,  the  sum  of  $ — ^ 
value  received,  and  then  and  there  delivered  the  said  bill  of 
exchange  to  the  said  £  F,  which  said  bill  of  exchange  the 
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said  A  B  afterwards,  tiz.  on  &c.,  at  &^.|  iip6n  sight  there- 
of, accepted  according  to  the  usage  of  merchants  ;  and  the 
plaintiff  avers,  that  afterwards,  when  the  said  bill  of  ex- 
change became  due  according  to  the  tenor  and  effect  there- 
of, viz.  on  &c.  at  &c.,  the  said  bill  of  exchange,  so  accept- 
ed as  aforesaid  was  duly  presented  and  shown  to  the  said 
A  B  for  payment  thereof,  and  the  said  A  B  was  then  and 
there  requested  to  pay  the  said  sum  therein  specified,  ac- 
cording to  the  tenor  and  effect  thereof,  and  of  his  said  ac- 
ceptance thereon;  but  that  the  said  A  B  did  not,  and 
would  not  then,  or  at  any  other  time  before  or  since,  pay  the 
said  sum  of  money,  but  then  and  there  wholly  refused  so  to 
do,  of  all  which  said  several  premises,  the  said  D  ther^af- 
terwafds,  viz.  on  the  same  day,  had  notice ;  by  tpeans 
whereof,  he,  the  said  D,  became  liable  to  pay  to  the  plaintiff 
the  said  sum,  specified  in  the  said  bill,  when  thereunto  after- 
wards requested ;  an4  being  so  liable^  the  mid  C  I\  in  con- 
sideration thereof^  afterwards^  viz.  on  Sfc^  at  Sfc.^  agreed  to 
pay  the  said  A  B  the  said  sum  of  rAoney  in  the  said  bill  of 
exchange  specified^  when  the  said  D  shotild  be  thereunto 
afterewards  requested;  whereby  and  by  reason  of  the  said 
sum  of  money  in  the  said  bill  of  exhange  specified,  being 
and  remaining  wholly^  unpaid,  an  action  hath  accrued  to  the 
plaintiff  to  demand  and  have  of  the  said  D  the  said  sum  of 
&c. ;  yet  though  requested,  &.c. 

Note.  This  count,  if  the  words  in  italic  are  included,  is  a  good  dec- 
laration in  Assumpsit,  the  word  ''  agreed,^^  being  equivalent  to  ^  super  se 
assumpsit?^  But  the  words  in  italic,  though  essential  in  Assumpsit,  seem 
to  be  superfluous  in  Debt,  where,  on  the  circumstances  set  forth  in  the 
declaration,  the  law  creates  the  liability  and  gives  the  action,  without  the 
necessity  of  raising  an  implied  promise  to  support  the  action,  as  in  As- 
sumpsit These  two  last  declarations,  though  greatly  abridged  from  the 
English  precedents,  it  is  obvious,  are  susceptible  of  further  retrenchment. 
But  this  is  submitted  to  the  descemment  of  the  reader. 

By  adopting  the  above  declarations  in  Debt  on  simple  contracts,  the 
plaintiff  may  join  in  the  same  action,  counts  on  promissory  notes  or  bills 
of  exchange,  dtc,  or  for  goods  sold  and  delivered,  dec.,  with  declarations 
on  bonds,  leases,  judgments,  &c. 


2.  Debt  on  Awards. 

For  Assumpsit  on  awards^  see  ante.  p.  191« 
For  not  paying  money  awarded  hy  arbitrators. 

For  that  whereas  certain  differences  were  had  and  moved 
between  the  said  plaintiff"  and  the  said  S,  of  and  concern^ 
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iag  8lc  (here  state  the  differences^  and  for  appeasing  said 
differences,  the  said  plaintiff  and  the  said  T,  on  &iC.,  at  &c.» 
puc  themselves  on  the  award,  determination,  and  judgment 
of  C,  of  4rc.,  and  W,  of  &c.,  arbitrators  indifferently  elect- 
ed between  them,  to  award,  order,  and  judge,  touching  the 
premises ;  and  the  said  C  and  W,  having  taken  upon  them- 
selves  the  burthen  of  awarding  and  adjudging  in  the  prem- 
ises, afterwards,  viz.  on  the  same  day,  at  &c.,  made  their 
award  in  writing  touching  the  premises,  and  awarded,  or- 
dered, and  adjudged,  that  the  said  T  should  pay  to  the  said 
plaintiff  the  sum  of  !$ —  for  the  said  A's  time ;  whereby  an 
action  hath  accrued,  &c. 

Dedaratian  on  an  awards  where  ike  eubmieeum  uhxs  hy  honds^  4^. 

For  that  whereas  certain  differences  being  depending  be- 
tween the  plaintiff  and  the  said  D,  the  plaintiff  heretofore, 
viz.  on  &c.,  at  &c.,  by  his  bond  bearing  that  date,  became 
bound  to  the  said  D  in  the  sum  of  $ — ;  and  the  said  D, 
then  and  there,  by  his  bond  of  the  same  date,  became  bound 
to  the  plaintiff  in  the  sum  of  $ — ;  which  said  bonds  were 
respectively  conditioned  to  abide  the  award  of  E  F,  of  &c., 
an  arbitrator  named  and  elecledj  as  well  an  the  part  of  the 
said  D^as  on  the  part  of  the  plaintiff,  to  arbitrate  8fc.  of 
and  concerning  aU^  and  all  manner  of  action  and  actions,  8fc. 
(as  in  the  submission,)  so  as  the  said  award  should  be  made 
ill  writing  under  the  hand  of  the  said  E  F,  and  ready  to  be 
delivered  to  the  said  parties  in  difference,  or  such  of  them  as 
should  desire  the  same,  on  or  before  the  —  day  of  8fc.  (fol- 
low the  words  of  the  stJmussion.)  And  the  plaintiff  says, 
that  the  said  £  F,  having  taken  upon  himself  the  burthen  of 
the  said  arbitration,  did  in  due  manner  and  within  the  time 
for  that  purpose  appointed,  viz.  on  Sue,  at  Sfc,  duly  make 
and  publish  his  award  in  writing,  subscribed  with  his  own 
proper  hand  8fc.  (this  should  conform  to  the  bond)  of  and 
concerning  the  said  differences  between  the  said  parties, 
ready  to  be  delivered  to  the  said  parties,  or  such  of  them  as 
should  desire  the  same,and  bearing  date  &c.,and  did  there- 
by award  that  the  said  D  should  pay  to  the  plaintiff  the  sum 
of  ^_,  (setting  forth  so  much  of  the  award  as  concerns  the 
payment  of  the  money)  which,  when  paid,  should  be  in  full 
satisfaction  of  all  demands  of  the  plamtiff  upon  the  said  D, 
on  account  of  the  said  di^erences ;  and  the  said  £  F  did  fur- 
ther award,  that  the  said  D  should  pay  to  the  plaintiff  the 
sum  of  $ — J  for  the  costs  of  the  said  award  &c.,  as  by  the 
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said  awardt  reference  thereto  being  had,  will  more  fully  ap- 
pear ;  of  which  said  award  the  said  D  afterwards,  viz.  on 
&c.,  at  4rc.,  had  notice ;  and  (hough  the  said  D  did  after- 
wards, viz.  on  &c.,  pay  to  the  plaintiff  the  said  sum  of  $ — , 
in  the  said  award  mentioned ;  yet  the  said  D  did  nor,  on  the 
said  day  in  the  said  award,  in  that  behalf  mentioned,  pay  to 
the  plaintiff  the  said  sum  of  $ — ,  in  the  said  award  in  that  be* 
half  mentioned,  or  any  part  thereof,  although  thereto  request* 
ed,  viz.  on  4rc.,  appointed  for  the  payment  of  the  said  sum 
of  $ — 9  viz.  at  4rc.,  whereby  an  action  hath  accrued  to  the 
plaintiff  to  demand  and  have  of  the  srid  D  the  said  sum  of 
$ — ,  parcel  of  the  said  sum  of  $ —  above  demanded,  &c. 

NoTB.  Where  the  submissioD  is  by  bond,  the  plaintiff  has  an  election 
to  sue  on  the  bond,  or  on  the  award,  if  it  is  inerelv  for  tlie  payment  of 
ottoney.  But  if  a  collateral  thing  is  awarded,  the  suit  must  be  on  the  bond, 
as  Debt  will  lie  for  money  only.  2  Saund.  62,  n.  5.  However,  Detinue 
may  be  maintained  for  a  collateral  thing  awarded,  as  a  horse,  &c.,  since 
the  property  is  changed  by  the  award. 

Where  a  sura  of  money  is  awarded,  it  is  sufficient  to  set  forth  so  much 
only  of  the  award  as  to  show  a  good  cause  of  action.  1  Ld.  Ray.  115 ; 
Bur.  278.  But  if  there  is  any  condition  precedent,  ^.  to  be  performed 
by  the  plaintiff,  it  should  be  stated,  and  performance  or  a  tender  and  re* 
fusal  averred. 

A  verbal  award  may  be  set  forth  substantially.    2  Vent  242. 

If  the  plaintiff  sets  forth  an  award,  though  unnecessarily  and  on  the 
face  of  the  declaration,  the  award  appears  to  be  defective,  it  will  be  bad. 
1  Sid.  160 ;  2  Lev.  6 ;  Yelv.  98. 

In  setting  forth  an  award  it  seems  hardly  safe  to  say,  that  ^'  it  was 
awarded  among  other  thing$J*^  See  Rich  v*  Morrie^  1  Mod.  36,  where 
it  was  said  to  be  bad,  though  there  are  authorities  to  the  contrary.  The 
words,  *'  among  other  things,^^  do  not  seem  to  be  merely  surplusage, 
though  the  declaration  might  have  been  good,  if  they  were  omitted.  But 
on  the  face  of  the  declaration  it  does  not  appear  that  .the  plaintiff  has  any 
cause  of  action,  because  the  declaration  acknowledges,  that  the  award 
•contains  other  things,  which,  if  set  forth,  might  show  that  the  plaintiff 
•had  no  right  to  recover.  It  would  be  better,  therefore,  in  order  to  avoid 
•the  risk  of  a  demurrer,  to  omit  those  words. 

S.   On  Bonds. 

In  declaring  on  a  Bond,  it  is  betft  to  describe  it  as  a  wriiing  ohUgato- 
ry.  This  description  is  sufficient  without  more.  Gio.  Eliz.  737.  Mo. 
*Cas.  306.  See  Salk.  468.  But  to  describe  it  merely  as  a  writing, 
signed  by  his  hand,  is  bad.    Cro.  Car.  209. 

The  plaintiff  may  declare  upon  several  bbnds  in  the  same  declara- 
tion, dom.  Dig.  Action  (G.)  The  second  count  may  begin  thus; 
'«*  And  for  that  the  said  D,  on  6ec.,  at  ^.,  by  his  other  writing  obliga- 
tory,^* 4eo.  In  such  case  the  conclusion  should  be  omitted  to  the  first 
•oount,  and  after  the  second  count  a  general  conclusion  may  be  subjoined 
thus :  *^  which  said  several  sums  of  money  amount  together  to  the  sum 
of  t— »» ;  •*  yet  the  said  D/'  &c. 
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The  Bond  must  genemlly  be  pleaded  with  a  profert,  but  if  it  is  in 
the  hands  of  the  other  party  or  is  lost  by  acciden^t,  or  destroyed  by  fire, 
it  will  be  sufficient  to  state  the  fact  according  to  the  truth,  in  the  de- 
claration, and  it  will  be  a  sufficient  excuse.  Without  profert  or  a  suffi- 
cient excuse  for  want  of  it,  the  plaintiff  will  be  nonsuited.  If  the  bond 
be  found  afterwards,  it-  will  be  sufficient,  if  the  excuse  were  true  at  the 
time.     See  2  Chitty^s  Pleadings,  191. 

These  averments  may  be  made  thus,  ^  and  which  said  writing 
obligatory  having  been  lost,  &c.,  or  destroyed  by  accident,  dsc.,  or 
being  in  the  possession  of  the  said  D,  the  plaintiff  cannot  produce  the 
same  to  the  said  court.'^  See  3  T.  R.  151 ;  2  Camp.  557 ;  4  East's 
B.  585. 

If  an  action  is  brought  on  a  bond,  made  according  to  the  custom  of 
some  countries,  with  a  scroll  seal,  it  is  recommended  to  declare ;  1.  As 
on  a  writing  obligatory,  in  common  form.  2.  As  on  a  writing  obliga- 
tory made  according  to  the  custom  of  the  country.  3.  Intr^uce  the 
common  counts  to  include  the  original  consideration.  3  Chitty's  Plead. 
240. 

A  Bond,  conditioned  for  the  payment  of  a  smaller  sum,  carries  inter- 
est from  the  day  of  payment ;  if  no  day  of  payment  is  explressed,  from 
the  day  of  executiou,  the  bond  being  due  on  that  day.  7  T.  R.  124. 
AlUer  of  a  single  bill.  Starkie  on  Evidence,  Part  4,  309,  cites  Starkie's 
Cases,  291 ;  1  B.  ds  P.  337. 


DECLARATIONS  ON  BONDS. 
On  a  bond  in  common  Jorm. 

In  a  plea  of  debt,  for  that  the  said  S,  on  &C.,  at  &c.,  by 
his  writing  obligatory  of  that  date,  sealed  with  his  seal,  and 
here  in  court  to  be  produced,  bound  and  acknowledged  him- 
self to  be  indebted  to  the  plaintiff  in  the  sum  of  $ — ,  to  be 
paid  to  the  plaintiff  on  demand  i  yet  though  requested,  the 
said  S  hath  never  paid  the  same  to  the  plabtiff,  but  wholly 
refuses  and  neglects  so  to  do.  Spraoue. 

On  a  h<md  wUtumt  date. 

For  that  the  said  S,  by  a  certain  writing  obligatory,  made 
and  sealed,  and  as  the  deed  of  the  said  8,  on  &c.,  at  &c.,  de- 
livered to  the  plaintiff,  which  is  here  in  court  to  be  produced, 
acknowledged  himself  to  be  bound  to  the  plaintiff  in  the 
sum  of  $100,  to  be  paid  to  him  on  demand ;  yet,  though 
often  requested,  he  hath  never  paid  the  same,  but  refuses 
so  to  do.    2  Im.  Cler.  330. 

On  a  bond  given  to  two  ;  hy  iurvvoor. 

For  that  the  said  S,  on  &c.,  at  &c.,  by  his  writing  obli- 
gatory of  that  date,  sealed  with  his  seal,  and  in  court  to  be 
produced,  acknowledged  himself  to  be  bound  to  the  plain- 
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tiff  and  one  L  L,  now  deceased,  vfhom  the  plaintiff  sur- 
vived, in  the  sum  of  $ — ^  to  be  paid  to  the  plaintiff  and  the 
said  L  L,  or  either  of  them,  when  thereto  requested ;  yet 
the  said  S,  though  often  requested,  never  paid  the  same  sum 
to  the  plaintiff  or  the  said  L  L,  or  either  of  them,  in  the 
lifetime  of  the  said  L  L,  or  to  the  plaintiff  since  the  de- 
cease of  the  said  L.  L.,  but  refused  and  still  refuses  to  pay 
the  same. 

On  hand  given  to  wife  after  marriage  ;  by  hiiuiband. 

For  that  the  said  S,  on  &c.,  at  &c.,  by  his  certain  vtrriting 
obligatory  of  that  date,  sealed  with  his  seal,  and  in  court  to 
be  produced,  bound  himself  in  the  sum  of  $100,  to  be  paid 
to  L  L,  then  and  yet  the  wife  of  the  plaintiff,  on  demand ; 
yet,  though  often  requested,  he  hath  never  paid  the  same  to 
the  said  L  L  or  to  the  plaintiff,  but  wholly  refuses  so  to  do. 
3  Lev.  403 ;  I  Vemi  396 ;  4  T.  Rep.  616. 

By  huiband  and  wife^  on  bond  to  wife  before  coverture. 

For  that  the  said  S,  on  &C.,  at  &c.,  by  his  bond  of  that 
date,  sealed  with  his  seal,  and  in  court  to  be  produced,  bound 
himself  to  the  said  L  L,  then  sole,  by  the  name  of  L  L» 
of  &c.,  in  the  sum  of  jjllOO,  to  be  paid  to  the  said  L  L  on 
demand ;  yet,  though  requested,  the  said  S  never  paid  the 
same  to  the  said  L,  while  sole,  nor  to  the  plaintiffs,  or  either 
of  them,  since  their  intermarriage,  but  to  pay  the  same  to 
the  said  L  L,  while  sole,  or  to  the  said  plaintiffs,  after  their 
intermarriage  aforesaid,  refused,  and  still  refuses.  2  Ins. 
Ckr.  377. 

By  administrator  or  executor^  on  bond  given  by  an  intestate  ;  againU 

his  executor  or  administrator. 

For  that  the  said  £  E,  (the  intestate)  at  &c.  aforesaid, 

on  the day  of  &c.,  by  his  bond  of  that  date,  sealed 

with  his  seal,  and  in  court  to  be  produced,  bound  him^^elf 
to  the  said  B  B,  ^the  testator,)  then  living,  in  the  sum  of 
$100,  to  be  paid  him  on  demand  ;  yet  the  said  E,  though 
requested  in  his  lifetime,  never  paid  the  same  to  the  said  B 
B  in  his  lifetime,  nor  to  the  plaintiff,  since  the  death  of  the 
said  B  B ;  nor  hath  the  said  D,  though  likewise  requested 
since  the  death  of  the  said  B  B  and  E  E,  ever  paid  the 
same  but  detains  it.    Dana  v.  Dean.  F.  Dana. 

Another.  —  By  executor  or  administrator  against  administrator  or  eace- 

cutor. 

For  that  the  said  D,  on  Slc.^  at  &c.,  by  his  writing  oUi« 
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gatory  of  that  date,  sealed  with  his  seal,  and  in  court  to  be 
produced,  bound  himself  to  the  said  A  A,  then  living,  in 
the  sum  of  $100,  to  be  paid  him  on  demand ;  yet,  though 
requested,  the  said  D  never  paid  the  same  in  his  Itfetime } 
nor  hath  the  said  B  B,  since  his  decease,  paid  the  same 
to  the  said  A  A  in  his  lifetime,  nor  since  his  decease,  to 
the  plaintiff;  but  wholly  neglected,  and  still  neglects  so 
to  do. 

Against  an  ketr^  an  hand  given  hy  extaUor  payahU  hy  imtalmenU^ 

Summon  &c.  T,  son  and  heir  of  R  R,  late  of  &c.;  for 
that  the  said  R  R  in  his  liletime,  on  &c.,  at  &c.,  by  his 
writing  obligatory  of  that  date,  sealed  with  his  seal,  and  in 
court  to  be  produced,  acknowledged  himself  to  be  bound 
unto  the  plaintiff,  his  heirs,  executors,  and  administrators, 
in  the  sum  of  $100,  to  be  paid  in  the  following  manner,  to 
wit,  the  sum  of  $50,  part  thereof,  on  &c.,  and  the  residue 
thereof  in  full,  on  &c ;  and  for  the  true  payment  thereof^ 
bound  himself,  his  heirs  and  executors,  &c.,  in  the  sum  of 
$200,  firmly  by  said  writing  obligatory.  And  the  plaintiff 
avers,  that  the  said  R  R,  in  his  lifetime,  or  the  said  T,  son 
and  heir  of  the  said  R  R,  after  his  death,  did  not  pay  to 

the  plaintiff  on  the  said day  of  &c.,  in  the  said  bond 

above  specified,  the  said  sum  of  $50,  which  ought  to  have 
been  paid  to  the  plaintiff  on  that  day,  according  to  the  form 
and  effect  of  thQ  said  bond ;  whereby  an  action  hath  accru- 
ed to  the  plaintiff  to  demand,  and  have  of  the  said  R  R  in 
his  lifetime,  and  of  the  said  T,  after  the  death  of  said  R 
R,  the  sum  of  $200 ;  yet,  &c.  See  ante  Introduction^ 
chap.  9. 

Againii  an  heir  and  a  devisee  of  ike  obligor. 

Summon  C  E  of  &c.,  Esq.,  son  and  heir  of  G  H  of  &c., 
deceased,  and  £  F  of  &c.,  yeoman,  devisee  of  the  said  O 
H,  as  appears  by  his  last  will,  duly  proved,  approved,  and 
allowed,  &c.  (make  profert  of  a  copy  ;)  tor  that  whereas  the 
said  G  H,  ol  whom  the  said  C  E  is  heir,  and  the  said  E 
F  is  devisee  as  aforesaid,  in  his  lifetime,  viz.  on  &c.,  at  &c., 
by  his  certain  writing  obligatory,  sealed  wii  h  his  seal,  and  in 
court  to  be  produced,  acknowledged  himself  to  be  held  and 
firmly  bound  unto  the  plaintiff  in  the  sum  of  $—^  to  be  paid 
to  the  plaintiff  when  he,  the  said  G  H,  should  be  thereunto 
requested,  and  for  which  payment  well  and  truly  to  be  made, 
the  said  G  H  did,  by  the  said  writing  obligatory,  bind  him- 
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self  and  his  beirs  to  the  said  plaintiff;  nevertheless,  the  said 
O  H,  in  bis  lifetime,  and  the  said  G  E,  his  heir,  and  the 
said  £  F,  devisee  as  aforesaid,  though  often  requested 
60  to  do,  have  not,  nor  hath  either  of  them  as  yet  paid 
the  said  sum  of  $ — ^  or  any  part  thereof,  but  have  whol* 
ly  neglected  and  refused,  and  the  said  C  E  and  E  F 
still  neglect  and  refuse  to  pay  the  same  or  any  part 
thereof  to  the  said  plaintiff.  This  precedent  refers  to 
the  Mass.  Stat.  1788,  chap.  66,  sect.  3,  4,  5,  and  StaL 
1791,  sect.  1  and  2. 

Against  husband  and  tot/e,  on  a  bond  given  hy  her  before  coverture^  to 

the  Judge  of  Probate. 

For  that  whereas  the  s^d  £,  while  she  was  sole,  and  be- 
fore her  intermarriage  with  the  said  D,  to  wit,  on  4<c.,  at  &c., 
by  her  then  name  of  E  E,  of  4rc.  widow,  by  her  certain 
writing  obligatory,  sealed  with  her  seal,  and  in  court  to  be 
produced,  held,  and  firmly  bound  herself  to  the  plaintiff  by 
the  name  of  B  B,  Esq.  judge  &c.  in  the  full  sum  of  $100^ 
to  be  paid  unto  the  plaintiff,  his  successors  in  oflSce,  or  as- 
signs, when  she  should  be  thereto  requested ;  yet  the  said 
E,  while  sole,  and  the  said  D  and  E,  since  their  intermar- 
riage, or  either  of  them,  though  often  requested,  have  not 
paid  the  same  sum ;  but  they  and  each  of  them  wholly  re- 
fuse so  to  do.  S.  Putnam. 

Note.  Under  the  Revised  Statutes  of  Massachusetts,  ch.  70,  sec.  10, 
suits  on  bonds  of  administration  must  be  brought  in  the  S.  J.  Court  for 
the  county  where  the  bond  is  taken. 

By  Section  3,  any  creditor  may  sue  for  his  own  benefit,  after  recof- 
ejring  judsmejat  against  the  executor,  &c.  for  his  debt,  and  a  demand  and 
refusal  of  satisfaction  of  the  same,  drc. 

By  Section  4,  if  the  estate  is  insolvent,  such  suit  may  be  brought  by 
any  creditor,  after  the  amount  due  htm  has  been  ascertained  by  the  de- 
cree of  distribution,  and  a  demand  and  refusal. 

By  Section  5,  such  suit  may  be  brought  by  any  of  the  next  of  kin, 
to  recover  his  share  of  the  personal  estate,  after  the  amount  is  ascertain- 
ed by  a  decree  of  the  Probate  Court,  and  a  demand  and  refusal. 

By  Section  6,  on  a  representation  to  be  made  to  the  Judge  of  Probate^ 
by  any  person  interested  in  the  estate,  that  the  executor,  ^.  has  failed 
to  perform  his  duty  in  any  other  particular  than  the  preceding,  the  judge 
may  authorize  any  creditor,  next  of  kin,  legatee,  or  other  person  aggriev* 
ed  hy  such  mal-administration,  to  bring  an  action  on  the  bond. 

By  Section  7,  in  all  the  preceding  cases  the  writ  shall  be  indorsed  by 
the  persons  for  whose  benefit,  or  at  whose  request,  the  action  is  brought, 
or  their  attorney,  who  shall  be  liable  for  the  costs,  6ec.,  and  when  the  suit 
is  brought  for  any  creditor  or.  next  of  kin,  dec.,  there  shall  be  a  further 
indorsement  that  the  action  is  brought  for  such  creditors,  or  next  of  kin. 

The  manner  of  awarding  execution  is  pointed  out  in  section  10  of  the 
same  chapter. 
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Under  Rev.  Stat  of  Ma8s*<i  ch.  68|  aec.  25,  if  any  executor,  &c.  neg- 
lects to  settle  his  accounts  in  the  Probate  Court,  within  six  months  after 
the  commissioners'  return,  &c.  &c.,  such  neglect  shall  be  deemed  a  breach 
of  the  administration  bond,  dec. 

In  Barton  v.  White,  81  Pick.  68,  the  court  held,  if  an  administrator 
on  an  insolvent  estate  neglects  to  render  his  account  for  more  than  six 
months,  after  the  report  of  the  commissioners,  a  creditor,  whose  claim 
has  been  allowed,  and  who  has  made  a  demand  on  the  administrator,  ' 
must  sue  the  bond,  in  the  name  of  the  Judge  of  Probate,  for  the  benefit 
of  all  parties  interested. 

Against  survMng  obligors  in  a  probate  bandy  in  the  name  of  the  sueces- 
sor  of  the  Judge  of  Probate,  to  whom  gioen. 

To  answer  unto  S  S,  of  &c.,  Judge  of  Probate  of  wills, 
and  granting  administrations  within  the  county  of  &c ,  in  a 
plea  of  debt;  for  that  the  said  D  and  the  said  £,  with 
one  C  C,  since  deceased,  on  4rc.,  at  &c,,  by  their  bond  of 
that  date,  sealer]  with  their  seal,  and  in  court  lo  be  produced, 
bound  themselves  unto  A  A,  Esq.  then  Judge  of  Probate  of 
wills  &c.,  within  said  county  of  &c.,  in  the  sum  of  $1000, 
to  be  paid  to  the  said  A  A,  Esq.  or  his  successors,  on  de- 
mand. And  the  said  B  B  has  succeeded  to  the  said  office, 
and  is  a  successor  of  the  said  A  A,  Esq.  therein,  and  hath 
been  duly  appointed  thereto ;  yet,  though  requested,  said 
D,  and  £,  and  C,  or  either  of  them  in  the  lifetime  of  said 
C,  or  the  said  D  and  £,  or  either  of  them  after  the  decease 
of  said  C,  never  paid  the  same  sum  of  j^lOOO  to  the  said 
A  A,  Esq.  while  in  said  office,  or  to  any  of  his  successors 
therein,  or  to  the  said  B  B ;  but  they  and  each  of  them 
have  neglected,  and  still  neglect  so  to  do.  See  2  Ins.  Cler. 
311.  S.  Sew  ALL. 

On  a  bond  given  to  the  treasurer  of  a  town* 

For  that  the  sud  D  on  4rc.,  at  &c.,  by  bis  writing  obliga- 
tory of  that  date,  sealed  with  his  seal,  and  in  court  to  be 
produced,  bound  himself  to  C  C,  then  treasurer  of  the  town 
of  &c.,  and  his  successors  in  office,  in  the  sum  of  $200, 
to  be  paid  to  the  said  C  C,  treasurer  as  aforesaid,  or  his 
successors  in  said  office  on  demand;  yet  the  said  D,  though 
requested,  while  the  said  C  C  was  treasurer  as  aforesaid, 
never  paid  the  same  to  the  said  C  C ;  nor  hath  the  said  D 
ever  paid  the  same  to  the  plaintiff  since  that  time,  or  to 
any  of  bis  predecessors  in  office,  but  wholly  neglected  and 
still  neglects  so  to  do. 
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4«  On  L^ades. 

In  declaring  for  a  legacy  against  executors,  the  plaintiff  should  set 
out,  L  The  will  and  the  bequest  therein  to  the  plaintiff.  2.  The  ap« 
pointment  of  the  executors.  3.  The  death  of  the  testator,  with  an  al- 
legation that  he  died  seized  or  possessed  of  property  sufficient  to  pay 
all  his  debts,  legacies,  6cc.  4.  The  probate  of  the  will,  with  profert  of 
an  authenticated  copy.  5.  The  acceptance  of  the  trust,  by  the  execu- 
tors sued,  (and  the  refusal  to  accept,  by  those  left  out  in  the  action,  if 
any,)  and  their  assent  to  the  legacy.  6.  An  allegation,  that  .the  time 
of  payment  has  arrived,  and  that  the  conditions  have  been  performed, 
dsc.,  so  that  it  may  appear  that  the  legacy  has  become  payable,  ac- 
cording to  the  true  intent  of  the  will.  7.  A  conclusion  that  an  action 
hath  accrued  to  demand  and  recover  the  legacy,  dec. 

In  declaring  for  a  legacy,  against  a  devisee  of  land  charged  with  the 
payment  of  it,  the  plaintiff  should  allege,  1.  That  the  testator  was 
seized  of  the  land  devised.  2.  That  he  made  his  will,  in  which  he  de- 
vised the  land  to  the  devisee,  subject  to  the  payment  of  the  legacy,  and 
setting  forth  the  devise  and  legacy  as  in  the  will.  8.  That  the  testator 
died  seized  of  the  land.  4.  The  probate  of  the  will,  with  profert  of 
an  authenticated  copy,  though  in  some  precedents  profert  is  omitted. 
5.  The  assent  by  the  devisee  to  the  devise  of  the  lands,  and  entry  by 
him  into  them.  6.  An  allegation  of  all  facts,  necessary  to  show  that 
the  legatee  is  entitled  to  receive  payment  of  the  legacy,  at  the  time  of 
bringing  the  action ;  such  as,  that  he  had  arrived  at  twenty-one ;  or 
that  he  or  she  was  married ;  or  that  he  had  performed  all  the  conditions 
precedent,  if  any ;  or  that  the  contingencies,  if  any,  upon  which  pay- 
ment depended,  had  happened,  dec.  7.  The  conclusicm,  that  an  action 
had  accrued,  &c. 

DECLARATIONS  FOR  LEGACIES. 
{See  Asiwnpsity  p.  188.) 

Against  executors  {some  declining  the  trusty)  for  a  legacy^  4^. 

1st  Count.     On  the  mlL 

For  that  the  said  G  B  (testator,)  in  his  liretime,  at  a  place 
called  hf  to  wit,  at  P  aforesaid,  on  4rc.,  made  his  last  will  and 
testament,  in  due  form  of  law,  and  therein  and  thereby, 
among  other  things,  bequeathed  to  his  daughter  L,  one  of 
the  plaintiffs,  and  to  his  daughters  A  and  S,  and  to  his  son 
V,  the  interest  of  i!4000  sterling  of  Great  Britain,  of  the 
value  of  $ — ,  during  the  life  of  the  aforesaid  D,  then  the 
testator's  wife ;  the  said  sum  being  part  of  a  bond  due  to  the 
said  G,  from  J,  L,  and  F.  And  the  said  G  further  ordered 
and  directed  in  his  said  will,  that  the  said  interest,  which 
the  plaintiffs  aver  is  of  the  annual  value  of  $ — ,  should  be 
received  by  his  said  wife,  for  the  use  of  his  said  daughters 
and  son,  during  their  minority,  to  be  applied  for  their  bene- 
fit in  equal  proportions,  or  for  the  benefit  of  the  survivors 
or  survivor  of  them ;  and  that  the  said  interest,  or  their  re- 
spective parts  thereof,  should  be  received  by  his  said  three 
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daughters,  after  they  sbould  attain  their  age  of  twenty-one 
yearSt  or  days  of  marriage,  with  the  consent  of  their  mother. 
And  the  said  G,  in  and  by  his  said  will,  constituted  the  said 
D,  £,  F  and  G,  and  also  one  J  L  and  one  J  C,  execu- 
tors of  his  said  last  will  and  testament.    And  the  said  G, 
afterwards,  on  &c.,  died  possessed  of  ihe  said  bond,  the 
.same  remaining  unpaid  and  unsatisfied  in  any  part ;  and 
also  of  a  large  personal  estate,  exclusive  of  the  said  bond, 
more  than  sufficient  to  pay  all  the  debts  the  said  G  owed  at 
JUs  decease,  and  the  le^cies  bequeathed  in  his  said  last  will 
and  testament,  which  was  afterwards,  at  a  place  called  L,  to 
wit,  at  P  aforesaid,  on  &c.,  duly  proved,  approved,  and  al- 
lowed, an  authenticated  copy  whereof  is  here  in  court  to  be 
produced.    And  the  said  D,  £,  F  and  G,  accepted  of  the 
said  trust  of  executors  aforesaid,  and  took  into  possession 
the  personal  estate  aforesaid,  including  the  said  bond,  and 
assented  to  the  several  legacies  bequeathed  in  the  said  last 
will  and  testament,  and  in  the  codicil  to  the  same,  hereafter 
mentioned ;  the  said  J  L  and  J  C  not  having  accepted  of 
the  said  trust.     And  the  plaintiffs  further  say,  that  the  said 
V,  the  said  G's  son  aforesaid,  died  at  P  aforesaid,  on  &c.,  in 
the  lifetime  of  the  said  G,  under  the  age  of  twenty-one 
years,  without  ever  having  had  any  issue  of  his  body ;  and 
that  the  said  L,  one  of  the  said  G's  daughters  aforesaid,, 
was,  at  the  time  of  the  said  G's  death,  more  than  twenty- 
one  years  of  age,  to  wit,  of  the  age  of  twenty-five  years ;; 
wherefore,  by  u>rce  of  the  said  last. will  and  testament,  and 
of  the  premises,  the  said  plaintiff  and  L,  bis  wife,  in  her 
right,  are  entitled  to  one  third  part  of  one  year's  interest  ot 
the  said  sum  of  £ — ,  amounting  to  ^f—  lawful  money,  and 
an  action  hath  accrued  to  the  said  plaintiff,  and  L  his  wife,, 
in  her  right,  to  demand,  recover,  and  have  the  same  last 
mentioned  sum  of  and  from  the  said  D,  £,  F  and  G ;  yet,, 
though  requested,  they  have  not  paid  tbe  same^  but  unjustly 
refuse  so  to  do,  and  detain  it. 

2d  CotrivT.  —  On  a  codicil  altering  the  time  of  payment^  ^c. 

And  for  that  the  said  G,  in  and  by  his  said  last  will  and 
testament,  among  other  things,  further  bequeathed  the  said 
principal  sum  of  JC4000  sterling  money,  of  the  value  of 
$ —  as  aforesaid,  after  tbe  decease  of  his  said  wife,  unto  his. 
said  three  daughters  and  son  T,  to  be  divided  among  them,, 
or  the  survivors  of  them,  share  and  share  alike ;  and  if  only 
one  survivor,  then  such  survivor  to  take  the  whole.    And 
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the  said  G,  in  and  by  his  said  last  will  and  testament,  ordered 
and  directed  that  the  said  r^pective  parts  of  his  said  daugh- 
ters' legacy  should  be  paid  to  them,  ^  hen  they  should  at- 
tain their  respective  ages  of  twenty-one  years,  or  days  of 
marriage,  if  (bey  should  marry  with  the  consent  of  their 
mother ;  and  that  if  any  or  either  of  his  said  three  daugh- 
ters, or  son  T,  should  depart  this  life  before  their  mother, 
leaving  issue,  such  issue  should  be  entitled  to  receive  the 
proportion  that  would  have  belonged  to  his,  her  or  their 
mother  or  father  so  dying*  And  the  said  O  afterwards,  in 
his  lifetime,  at  a  place  called  L,  to  wit,  at  P  aforesaid,  on 
&c.,  next  after  the  making  of  the  said  last  will  and  tes- 
tament, made  a  certain  codicil  to  the  said  last  will  and  tes- 
tament, in  due  form  of  law,  and  therein  and  thereby  de- 
clared, that  the  respectire  parts  aforesaid  of  his  said  three 
daughters  and  son,  should  be  paid  to  them  in  twelve  months, 
next  after  his,  the  said  G's,  dMMse,  they  having  attained 
their  ages  of  twenty-one  years,  or  his  said  three  daugh- 
ters, their  da^s  of  marriage,  with  the  consent  of  their  moth- 
er as  aforesaid  ;  but  if  they  should  not  attain  their  said  ages 
of  twenty-one  years,  or  days  of  marriage,  within  twelve 
months  after  his,  the  said  G'^^,  decease,  then  the  same  should 
be  paid  to  them  in  twelve  months  after  they  should  attain 
their  aforesaid  ages  of  twenty-one  years,  or  days  of  mar- 
riage ;  which  said  codicil  was  afterwards,  at  a  pbce  called  L, 
to  wit,  at  P  aforesaid,  at  the  same  time  the  said  last  will  and 
testament  was  proved  as  aforesaid,  prored,  approved,  and 
allowed,  as  a  codicil  to  and  as  a  part  of  the  said  last  will 
and  testament ;  an  authenticated  copy  whereof  is  here  in 
court  to  be  produced ;  by  force  whereof,  and  of  the  pre- 
mises contained  in  this  writ  and  declaration,  the  said  plain- 
tiff, and  L,  his  wife,  in  her  right,  are  further  entitled  to 
one  third  part  of  the  said  principal  sum  of  JC4000  steriing 
money,  which  third  part  is  of  the  value  of  $ — ;  and  an  ac- 
tion hath  also,  by  law  accrued  to  the  said  plaintiff,  and  L,  his 
wife,  in  her  right,  to  demand,  recover  and  have  the  same 
last  mentioned  sum  of  the  said  D,  E,  F  and  G ;  yet,  though 
requested,  they  have  not  paid  the  same,  but  unjustly  refuse 
so  to  do,  and  detain  it ;  all  which  is  to  the  damage,  &c. 

T«  Parsons* 


Against  kushtmd  and  wife^  the  wife  being  devisee  of  land  far  a  legaio$ 
payable  one  jfear  after  the  death  of  the  testator^  and  charged  an  the 
land. 

For  that  whereas  J  S,  late  of  &c.,  was  on  Slc^  seized 
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in  hb  demesne  as  of  fee,  of  a  messuBRe  wherein  he  dwelt, 
with  the  appurtenaoceSt  and  one  half  acre  of  land,  thereto 
adjoining,  and  of  five  acres  of  land,  all  in  &c.  aforesaid ;  and 
being  so  seized  thereof,  the  same  day  at  &c.  aforesaid, 
made  hb  last  will  and  testament  in  writing,  under  bis  hand 
and  seaU  and  thereby  devised  the  said  messuage  and 
land  to  the  said  £,  then  named  L  C,  and  her  heirs,  she 
paying  to  the  plaintiff  the  sum  of  Sfc.  in  a  year  after  the 
decease  of  the  said  J  S ;  and  afterwards,  on  &c.,  at  &c., 
the  said  J  S  died  so  seized  of  the  said  messuase  and  lands ; 
which  said  last  will  and  testament  has  been  duly  proved  and 
approved.*  And  the  said  £,  then  sole,  assented  to  the 
said  devise,  and  then  and  tliere  entered  into  the  messuage 
and  lands  aforesaid,  and  thereby  became  chargeable  to  the 
plaintiff  to  pay  him  the  aforesaid  sum  of  0 — ^  according  to 
the  devise  aforesaid ;  and  the  said  F  and  £,  his  wife,  still 
hold  the  premises  devised  as  aforesaid  ;  yet  the  said  E  while 
sole,  or  the  said  F  and  E,  since  their  intermarriage,  have  not 
paid  the  said  sum  of  $ — ^  devised  to  the  plaintiff  as  afore- 
said, though  the  said  time  of  payment  is  long  since  past,  and 
though  requested ;  but  unjustly  detain  it  Bollait. 

Against  executors  for  arrears  of  an  annuity  hefueathed  hy  plaint^  dur* 

ing  widowhood. 

For  that  the  said  A  B  [testator,]  on  &c^  at  &c.,  was 
seized  and  possessed  of  a  large  real  and  personal  estate,  and 
there,  on  the  same  day,  made  his  last  will  and  testament  in 
writing,  in  due  form  of  law ;  and  thereby,  amongst  other 
things,  after  payment  of  his  debts,  and  funeral  charges  and 
expenses,  gave  and  bequeathed  to  the  plaintiff,  then  being 
hb  wife,  the  sum  of  $~*  per  annum  during  her  widowhood, 
to  be  paid  to  her  by  his  executors  out  of  the  yearly  income 
of  his  estate ;  and  appointed  therein  the  said  T  executor 
thereof;  and  afterwards,  viz.  on  &c.,  at  &a,  the  said  testator 
died  so  seized  and  possessed  thereof,  leaving  estate  suf- 
ficient to  pay  all  his  debts,  funeral  charges  and  expenses,  and 
the  said  sum  of  $ —  yearly  out  of  the  yearly  income  thereof. 
And  the  said  last  will  and  testament,  afterwards,  on  &c.,  at 
&c.,  was  duly  proved  and  approved ;  and  the  said  T  ac- 
cepted the  trust  of  executor  aforesaid,  and  took  the  said  es- 
tate into  his  hands,  and  assented  to  the  legacy  aforesaid ; 
and  thereupon,  at  &c*  aforesaid,  became  liable  to  pay  the 
plaintiff  the  said  sum  of  $ — ,  on  &c.  annually,  from   the 

^  If  thought  neceffwy,  proftit  may  be  made  here. 
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death  of  said  testator,  daring  her  widowhood  aforesaid^ 
which  still  contioues.  And  the  plaintiflf  fiirtbw  avers,  that 
on  &c.  last  past,  the  sum  of  $«-^  of  the  said  legacy  fcM*  two 
years,  ending  that  date,  were  behind  and  due  to  her ;  yet 
the  said  T  never  paid  it,  though  requested ;  but  unjustly 
detains  it.  R.  Dana. 

Against  devisee  of  lands^  for  a  legacy  payable  to  plaintiff  at  tteenty-one 
or  marriage^  and  charged  on  the  lands.  '  Devisee  being  co'CxectUor 
with  one  G,  ^ 

For  that  whereas  F,  late  of  &c.,  was  on  &c.,  seized  in  his 
demesne  as  of  fee,  of  a  messuage  &c.,  in  &c.,  aforesaid,  and 
being  so  seized  thereof,  on  the  same  day,  at  the  same  place, 
made  his  last  will  and  testament  in  writing,  under  his  hand 
and  seal,  and  thereby  devised  his  said  messuage  to  the  said 
T  and  his  heirs  and  assigns  forever ;  he  or  they,  among 
other  things^  paying  to  the  said  plaintiff  the  sum  of  $ — 
when  he  should  arrive  at  the  age  of  twenty-one  years  or 
should  be  married,  whichever  should  first  happen ;  and  the 
said  F  therein  appointed  one  G  and  the  said  T,  his  execu- 
tors of  his  said  last  will  and  testament ;  and  afterwards,  on 
&c.,  at  &c.,  died  so  seized  of  the  devised  tenements.  And 
the  said  O  and  T  thereafterwards,  on  ^c,  accepted  of  said 
trust  of  executors,  and  caused  the  said  last  will  and  testa- 
ment to  be  duly  proved  ahd  approved ;  and  the  said  T  as* 
sen  ted  to  the  said  devise  made  to  him  as  aforesaid,  and  en- 
tered into  the  said  devised  tenements,  and  thereby  became 
chargeable  to  pay  to  the  plaintiff  the  said  sum  of  $~*,  when 
he  should  arrive  at  the  age  of  twenty-one  years,  or  should 
be  married,  whichever  should  first  happen.  And  the  plain- 
tiff in  fact  says,  that  he  never  was  married  ,tind  that  on  &c. 
he  arrived  at  the  age  of  twenty-one  years,  whereof  the  said 
T,  there  on  the  same  day,  had  notice,  and  thereby  became 
chargeable  to  pay  the  plaintiff  the  said  sum  of  $ — ,  on  de- 
mand ;  yet,  4rc.  F.  Dana. 

Against  executors  for  a  legacy  payable  ttvo  thirds  at  testator^s  death  and 

the  rest  at  the  decease  of  his  toife. 

For  that  whereas  the  said  A,  the  testator,  on  &c.,  at  &c.y 
being  then  and  there  in  full  life,  made  his  last  will  and  tes- 
tament in  writing,  and  therein  and  thereby  gave  to  the  said 
plaintiff  the  sum  of  $ — ,  to  be  paid  to  him  by  the  said  T 
and  E,  the  executors  of  his  said  will  and  testament,  two 
third  parts  of  said  sum  at  the  decease  of  the  said  A,  the 
testator,  and  the  other  third  part  thereof  at  the  decease  of 
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his  mkj  and  appointed  the  said  T  and  E  executors  of  his 
sM  wilt  and  testament.  And  the  plaintiff  a? ers,  that  F  was 
wife  of  the  said  A,  the  testator^  at  the  aforesaid  time  of  his 
making  his  said  will  and  testament,  and  that  she  hath  surviv- 
ed him,  and  is  3ret  ifn  full  life;  and  that  after  the  making  6t 
said  will  and  testament  as  aforesaid,  to  wit,  on  &c.,  the  said 
A,  the  testator,  died  at  &c.   And  afterwards,  on  &c.  at  &c., 
the  said  T  and  £  before  the  Hon.  B  G,  Esq.,  judee  of  pro- 
bate of  wills,  and  for  granting  administrations  in  said  county 
of£,  proved  the  said  will  and  testament,  and  (he  same 
was  then  and  there  duly  proved  and  allowed  by,  and  before 
the  said  B  O,  judge,  as  aforesaid,  and  the  said  T  and  £ 
then  and  there  accepted  the  trust  of  executors  thereof,  and^ 
thereby  became  liable  and  chargeable  in  law  to  pay  the  said 
pbuntiff  the  said  two  third  parts  of  said  sum  of  $~*,  being- 
$ — ^  on  demand ;  and  the  other  third  part  thereof,  being 
^ — 9  upou  and  at  the  decease  of  the  aforesaid  wife,  and  now^ 
widow  of  the  said  A,  the  testator ;  yet  the  said  T  and  E 
have  not,  nor  have  either  of  them,  paid  the  plaintiff  the  said 
two  third  parts  of  said  &c.,  nor  any  part  thereof,  although^' 
thereto  requested  by  the  plaintiff,  on  &c.,  and  on  divers 
other  days  before  and  since  said  &c.,  at  Sue. ;  but  they  neg* 
lect  so  to  do;  to  the  damage,  ^c.    Fellows  v.  Fellows^  Es- 
sex, 1794. 

Agabist  executors^  hy  administrator  of  legatee^  to  recover  the  amount  of 
legacy^  payable  in  Umd^  moveeblee^  or  money ^  at  legatte^e  election^  ipe. 
Plaintiff  elects  to  receive  money. 

For  that,  on  ^rc*,  at  &c.,  the  said  A  made  his  last  will 
and  testament,  and  therein,  among  other  things^  gave  the  said 
M  [plaintiff's  intestate]  $ — ,  to  be  paid  her  by  his  execu- 
tors, in  said  will  named,  within  a  year  after  his  decease,  in 
land,  moveables  or  money,  at  her  election ;  and  thereafter- 
wards  on  &c.,  the  said  A  died,  and  his  will  aforesaid  was 
duly  proved  and  approved,  and  the  said  B,  [defendant's  in- 
testate] therein  named,  then  and  there  accepted  of  the  trust 
aforesaid,  and  received  into  his  hands  and  possession  more  of 
said  A's  estate,  than  was  sufficient  to  pay  his  debts  and  leg- 
acies given  in  and  by  his  will ;  and  the  said  M  there,  within 
the  said  year,  made  her  election  to  have  said  $ —  paid  her 
in  money,  whereof  the  said  B,  the  executor  aforesaid,  then 
and  there  had  notice,  and  ought  to  have  paid  her  the  said 
$ —  in  money,  within  the  said  year ;  but  the  said  B  never 
paid  the  same,  though  requested;  and  he  afterwards,  on 


518  DBST. 

&c.,  there  died ;  and  the  said  D  afterwardSt  on  &c.,  was 
duly  appointed  administrator  on  said  A's  estate  n  )t  before 
administered,  and  then  and  there  received  bto  bis  handa 
and  possession,  more  of  said  A's  estate,  than  was  sufficient 
to  pay  his  debts  and  legacies  aforesaid,  then  remaining  due, 
together  with  the  interest  due  thereon ;  and  then  and  there 
had  notice  that  the  said  $ —  was  never  paid,  and  that  said 
M  had  made  her  election  to  have  it  in  money  aforesaid ;  and 
the  said  D  thereby  became  chargeable  to  pay  the  said  $ — ^ 
with  lawful  interest  for  the  same,  from  the  expiration  of  the 
said  year,  and  promised  to  do  it  accordingly ;  yet,  &c. 

Against  executor ^  hy  huiband  and  totfe  to  recover  a  legacy  given  to  her. 

For  that  whereas,  on  &c.,  at  &c.,  the  said  A  made  his 
testamenf,  and  thereby  gave  to  said  B,  his  daughter,  then 
wife  of  the  said  C,  the  sum  of  ^— ,  to  be  paid  by  his  ex- 
ecutors, in  &c.  years  after  his  decease,  and  appointed  the 
said  D,  the  son,  executor  of  the  testament  aforesaid ;  and 
afterwards,  on  &c.,  the  said  A  died,  and  on  &c.,  at  &c^ 
the  said  D,  before  S  H,  late  Judge  of  the  probate  of  wills 
in  the  said  county,  proved  the  will  aforesaid,  and  accepted 
the  trust  of  executor  thereof,  and  thereby  became  charge- 
able to  the  said  C,  and  B,  his  wife,  to  pay  them  within 

years  after  the  decease  of  the  said  A,  the  said  sum  of  &c. ; 
yet,  8fc. 

Against  executors  for  a  legacy  payable  at  twenty-one^  or  marriage^  ^c. 
This  declaration^  alleging  a  promise^  mil  answer  for 


For  that  the  said  T  [the  testator,]  at  &c.,  on  &c.,  being 
then  seized  and  possessed  of  a  large  real  and  personal  estate, 
made  his  last  will  and  testament  in  writing,  duly  executed, 
and  therein,  among  other  things^  bequeathed  to  the  said  S, 
(then  living)  his  daughter,  by  the  name  of  S  S,  the  sum  of 
$ — ,  to  be  paid  her  on  her  marriage,  or  when  she  should 
arrive  at  the  age  of  twenty -one  years,  by  his  executor  in 
the  said  will  named ;  and  in  and  by  his  said  will,  appointed 
the  said  D  executor  of  his  sai(|  last  will  and  testament;  and 
after\^'ards,  viz.  on  &c.  at  &c.,  died  so  seized  and  posses* 
sed  thereof.  And  the  said  will  and  testament  was  after- 
wards, to  wit,  at  &c.  on  &c.,  duly  proved,  approved,  and 
allowed,  and  the  said  D  then  and  there  took  upon  himself 
the  trust  of  executor  of  the  said  last  will  and  testament ; 
and  then  and  there  took  and  received  into  his  hands  and 
possession,  a  large  estate,  real  and  personal,  which  was  the 
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said  testator's  at  tbe  time  of  his  decease,  more  than  suffi- 
cient in  value  to  pay  all  the  debts  tbe  said  testator  owed  at 
tbe  time  of  bis  death,  and  the  legacies  bequeathed  in  bis 
said  last  will  and  testament ;  and  assented  to  tbe  said  lega- 
cy beaueatbed  to  tbe  said  S  as  aforesaid  ;  and  thereby  be- 
came liable,  and  in  consideration  thereof,  then  and  there 
promised  tbe  said  S,  then  sole,  to  pay  her  tbe  said  sum  of 
^ — ,  according  to  the  tenor  aforesaid  of  tbe  said  bequest. 
And  the  plaintiff  avers,  that  tbe  said  S  arrived  to  the  age 
of  twenty-one  years  on  &c.,  to  wit,  at  &c.,  she  being  then 
sole,  and  having  at  that  time  never  been  married ;  of  which 
the  said  D,  thereafterwards,  on  tbe  same  dav,  had  notice, 
and  was  requested  to  pay  the  said  legacy  of  &c.,  to  her : 
yet  the  said  D  never  paid  the  same  to  the  said  S  in  her  life- 
time ;  nor  has  be,  since  her  death,  ever  paid  the  same  to 
tbe  plaintiff,  though  alike  requested,  viz.  on  &c.,  at  &c^ 
but  unjustly  refuses  so  to  do«  1\  Parsons. 

5.  Escapes. 

{See  ante,  Case^  p.  435,  436.) 

By  Statute,  1784,  chapter  41,  section  1,  sheriffs  are  made  liable  for 
escapes  happening  throush  tbe  insufficiency  of  a  jail,  or  the  negligence 
of  the  sheriff  or  the  jailer,  to  the  plaintiff,  creditor,  dsc.  By  section 
3,  in  case  of  a  negligent  escape,  if  the  sheriff  or  jailer,  &c.  shall  re- 
cover the  prisoner  within  three  months  afterwards  dz«.,  he  shall  be 
liable  for  nothing  more  than  the  costs  of  any  action  that  may  have 
been  commenced. 

In  Case,  for  an  escape,  the  plaintiff  recovers  damages ;  in  Debt,  he 
goes  for  the  whde  debt  upon  which  tbe  debtor  was  committed.  1 
Saund.  35,  n.  1. 

In  chapter  97,  Revised  Statutes  of  Massachusetts,  section  71,  the  ac- 
tion of  Debt  for  an  escape  is  abolished,  in  the  case  of  a  prisoner  arrest- 
ed or  committed  on  exeaUion  in  any  civil  action,  whether  the  escape 
be  negligent  or  volmitary.  By  see.  72,  the  creditor  in  such  case 
may  have  an  action  on  the  casOf  to  leeover  the  damages  sustained  by 
him. 

In  Debt,  for  an  escape,  it  is  necessary  to  set  out  the  judgment  and 
execution,  and  the  commitment  of  the  defendant  thereon.  2  Lev. 
390.  But  it  seems  unnecessary  to  set  forth  how  the  original  debt  be- 
came due,  or  the  commencement  and  proceedings  on  the  original  action. 
Lut  11.  It  was  formerly  held  not  to  be  sufficient  to  make  a  recital  of 
the  recovery  of  judgment,  and  that  it  was  necessary  to  allege  directly, 
**  that  the  plaintiff  recovered,^  &c.  But  it  was  held  otherwise  in  Cro. 
Elizabeth,  877,  and  the  latest  precedents  commence,  *^  for  that 
whereas,^*  dEc 

It  is  reconunended  always  to  declare  for  a  voluntary  escape  ;  because 
evidence  of  a  negligent  escape  will  be  admitted  under  it.  2  T.  It.  216. 
And  the  sheriff  will  not  be  allowed  to  plead  a  fresh  pursuit  Com.  Dig. 
Escape^  £.    After  a  voluntary  escape,  the  officer  has  no  right  to  le- 
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take  the  prisoner,  so  that  h  seems  he  could  iK>t  avaB  htmsetf  of  the 
provision,  io  case  of  recovering  the  prisoner,  within  three  montbi,  in  the 
Stat  1784.     QiuBre. 


DECLARATIONS  IN  DEBT  FOR  AN  ESCAPE. 
Against  Sheriff  for  an  escape  on  execntum. 

For  that  whereas  the  plaintiff,  by  the  consideration  of  the 
justices  of  our  S.  J.  C,  holden  &c.,  within  &c ,  on  &c.,  re- 
covered judgment  against  one  M  M  for  the  sum  of  j^l20 
damages,  and  costs  of  suit,  as  by  the  records  of  said  court 
remaining  appears  ;  and  afterwards,  to  wit,  on  &c.,  the  plain- 
tiff, for  the  more  speedy  obtaining  thereof,  prosecuted  out  of 
the  clerks  office  of  said  court,  a  certain  writ  of  execution 
for  the  same,  in  due  form  of  law,  against  the  said  M  M,  di« 
rected  to  the  sheriff  of  said  county  &c.,  or  his  deputy,  and 
returnable  into  said  court,  on  &c. ;  which  said  writ  after- 
wards, and  before  the  return  thereof,  to  wit,  on  &c.,  was  de- 
livered to  the  said  D,  then  being  sheriff  of  said  county  of 
&c.,  to  be  executed  in  due  form  of  law,  by  virtue  of  which 
said  writ  the  said  D,  so  then  being  sheriff  as  aforesaid,  after- 
wards, and  before  the  return  thereof,  to  wit,  on  Slc,  at  &c«» 
took  and  arrested  the  said  M  M,  and  then  and  there  had  him 
in  his  custody  in  execuiion,  for  the  damiiges  and  costs  afore* 
said,  until  the  said  D  thereafterwards,  to  wit,  on  the  same 
day,  then  and  there  being  sheriff  as  aforesaid,  permitted  the 
said  M  Af,  against  the  will  of  the  plaintiff,  to  escape  out  of 
his  custody  and  go  at  lai^e  wherever  he  would,  the  plaintiff 
then,  and  yet,  not  being  satisfied  of  the  said  damages  and 
costs ;  whereby  an  action  hath  accrued  to  the  plainliff  to 
have  and  demand  of  the  $aid  A  the  $aid  min  of  $120 ;  yet 
the  said  P,  though  often  requested^  has  not  yet  paid  the  same 
to  the  plaintiff,  but  hath  wholly  refused  and  still  refuses. 
See  1  Saund.  33;  2  Saund.  98,  See  the  notes  in  the  same 
places. 

» 

NoTB.  By  substituting  in  the  beginning  of  this  declarationf  **  in  m 
plea  of  trespass  on  the  Cast^  in  lieu  of,  ^  in  a  plea  of  DeM^^  and  end- 
ing it  with  the  words,  **  hy  reason  whereof  the  plaintiff  has  wholljf  lost 
M  henefU  of  the  above  recited  jndgment^^  4^.,  instead  of  those  in  italics, 
this  wiU  answer  for  a  declaration  in  Case  under  the  Bevised  Statutes. 

6.  For  Rents. 

In  reciting  a  lease,  it  is  necessary  to  set  it  forth  accurately,  according 
to  its  legal  eflbct ;  a  ninecital  will  be  a  iatal  variance,    lae  declaia- 
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lion  should  show  where  tho  lands  lie ;  bat  it  is  not  necessary  to  be  more 
particular  or  certain  than  the  lease  itself.    2  Cro.  124 ;  Salk.  562. 

Where  the  lessor  sues  the  lessee,  on  a  lease  for  years,  it  is  not  neces- 
sary to  allege  an  entry  or  occupation  of  the  land  demised,  for  the  lessee 
is  bound  to  pay,  whether  he  enters  or  not ;  but  if  the  lessee  is  merely 
tenant  at  will,  it  is  said  to  be  necessary  to  set  forth  an  entry  and  occu- 
pation, on  account  of  which  alone  he  is  chargeable,  and  how  long  he 
occupied.  Salk.  209.  However,  it  is  held,  that  Debt  will  lie  for  use 
and  occupation  generally,  without  setting  forth  the  particulars  of  the 
demise.     6  T.  R.  62. 

In  declaring  for  rent  payable  quarterly,  &c.,  the  plaintiff  may  sue  for 
each  periodical  sum,  as  soon  as  it  becomes  due ;  but  he  cannot  sue  for 
any  part  of  such  periodical  sum  without  showing  that  the  rest  is  satis- 
fied, or  that  he  has  a  right  to  apportion  the  rent.  Where  the  lessor  sues 
the  lessee,  he  grounds  his  action  on  the  contract,  and  the  action  is  tran- 
sitory, and  may  be  brought  in  any  county  that  is  consistent  with 
statute  regulations.  But  where  the  lessor  sues  the  assignee  of  the  term, 
or  the  executor  of  the  lessee,  and  where  the  assignee  of  the  lessor  sues 
the  lessee  or  his  assignee,  the  action  is  grounded  merely  on  privity  of 
estate,  and  must  be  brought  in  the  county  where  the  lands  lie.  See  1 
Wils.  165 ;  2  Salk.  651 ;  2  Stra.  776.  If  the  plaintiff  sues  as  assignee 
of  lessor,  he  shpuld  show  a  good  assignment  by  deed.  3  Lev.  1 55 ; 
Stra.  814;  Ld.  Ray.  1536;  1  Saund.  112.  For  here  the  assignment 
cannot  be  good  without  deed.  In  strictness,  the  plaintiff  should  show 
expressly  what  rent  is  reserved,  and  when  it  became  due.  1  Salk.  139 ; 
Cro.  Eliz.  262. 

It  seems  an  under  lessee  cannot  be  sued  in  Covenant,  nor  even  in 
Debt,  on  the  lease,  since  there  is  neither  privity  of  contract  nor  of  estate 
between  the  original  lessor  and  him,  to  sustain  the  action.     Cowp.  R.  766. 

By  ch.  60,  Rev.  Stat,  of  Mass.  sec.  22,  ^^  Every  person  in  posses- 
sion of  land,  out  of  which  any  rent  is  due,  whether  it  was  originally 
demised  in  fee,  or  for  any  other  estate  of  freehold,  or  for  any  term  of 
years,  shall  be  liable  for  the  amount  or  proportion  of  rent  due  from  the 
land  in  his  possession,  although  it  be  only  a  part  of  what  mtbs  originally 
demised.^^  By  section  23,  such  apportioned  rent  may  be  recovered  in  an 
action  of  Debt,  &c. 

It  seems,  if  rent  is  payable  quarterly,  but  the  lessor  dies  before  the 
quarter  expires,  even  on  the  morning  of  quarter  day,  the  rent  goes  to 
the  heir  and  not  to  the  executor  ;  there  is  no  apportionment  of  the  rent 
between  them,  because  the  rent  is  incident  to  the  reversion ;  neither 
will  the  heir  be  held  to  account  for  it,  if  the  estate  should  prove  to  be 
insolvent 

DECLARATIONS  IN  DEBT  FOR  RENT. 
For  rent  by  deed. 

In  a  plea  of  debc ;  for  that  the  plaintiff  on  &c.,  de- 
mised bis  dwellinghouse  and  garden,  situate,  4rc.,  to  the 
said  A  [defendant,]  to  bold  and  occupy  for  one  year  from 
tbat  time;  in  consideration  whereof,  the  said  A,  by  bis 
deed,  dated  &rc.,  at  &g.,  in  court  to  be  produced,  cov- 
enanted to  pay  to  the  plaintiff,  the  sum  of  $ —  rent,  at 
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four  quarterly  payments ;  whereby  the  said  A,  on  &c.|  at 
4rc.,  became  indebted  to  the  plaintiff  in  the  same  sum, 
rent  as  aforesaid,  for  the  year  then  ending;  yet,  4«c. 

W.  Read. 

For  rent  on  a  parol  lease^  against  kuihand  and  toife. 

For  that  the  plaintiff,  on  ^TC,  at  &c.,  demised  to  the  said 

B,  then  sole,  and  called  A  B,  liis  shop,  &c.,  situate,  &c^  to 
hold  for  one  quarter  of  a  year,  and  so  from  quarter  to  quar- 
ter of  a  year,  so  long  as  both  parties  pleased,  paying  the 
plaintiff  the  sum  of  $ — ,  rent  for  every  quarter  of  a  year, 
so  long  as  she  should  hold  the  same  tenements ;  by  force 
whereof  the  said  B  entered  into  the  tenements  aforesaid, 
and  held  the  same  until  &c.,  when  the  said  B  and  C  inter- 
married ;  and  they  have  held  the  same  tenements  ever 
since  their  intermarriage ;  and  the  sum  of  $ —  for  said  rent 
for  three  quarters  of  a  year,  ending  &c.,  was  then  behind, 
and  due  to  the  plaintiff  from  the  said  B  and  C ;  yet,  ^c. 

R.  Dana. 

For  rent  on  indenttare^  hy  guardian. 

To  answer  to  P,  guardian  of  A  and  B,  both  of  &c.,  in- 
fants, and  late  guardian  of  C,  of  &.c.,  which  A,  B,  and 

C,  are  the  children  of  S,  late  of  &c.  in  a  plea  of  debt ; 
for  that  the  said  P,  on  &c.  at  &c.,  being  guardian  of  all 
said  children  of  the  said  S,  by  a  certain  indenture  of  that 
date,  made  between  the  said  P,  guardian  as  aforesaid,  and 
the  said  T,  one  part  whereof  is  in  court  to  be  produced, 
demised,  and  to  farm-let  to  the  said  T,  all  that  farm  8fc^ 
to  hold  from  that  time  until  &c.,  yielding  and  paying  (he 
said  P,  at  the  expiration  of  said  term,  the  sum  of  $ —  for 
the  rent  of  said  tenements  during  that  term  of  time ;  by 
force  whereof,  the  said  T  entered  into  the  same  demised 
premises,  and  held  the  same  during  the  term  aforesaid ; 
and  at  the  expiration  thereof,  there  was  due  to  the  said  P, 
from  the  said  T,  the  same  sum  of  % —  for  the  rent  of  the 
demised  premises ;  yet,  &c. 

For  rent  on  a  parol  leaae^  to  he  paid  quarterly. 

For  that  the  plaintiff,  by  parol  lease,  on  &c.,  at  &c.,  de- 
■mised  to  the  said  T,  a  bouse  and  shop,  situate  in  &c.,  afore- 
said, to  hold  for  one  quarter  of  a  year  then  next  ensuing,  and 
so  from  quarter  to  quarter  as  long  as  both  parties  should  agree, 
yielding  and  paying  the  sum  of  $ —  for  every  quarter  he 
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should  hold  the  premises  so  demised ;  by  force  whereof, 
the  said  T  then  entered  the  premises  and  held  them  until 
&c.,  when  the  sum  of  $ —  rent  became  due,  and  is  still  in 
arrear  and  unpaid  ;  whereby  an  action  hath  accrued  to  the 
plaintiff,  to  recover  and  have  the  same  sum  ;  yet  the  said  T 
bath  never  paid  the  same  sum,  but  owes  and  unjustly  de- 
tains it.  Thacher. 

Another. 

For  that  the  plaintiff,  on  &c.,  at  &lc.,  by  a  parol  lease,  de- 
mised to  the  said  T,  a  house  and  land,  situated  &c.,  to  hold 
for  one  quarter  of  a  year  then  next  ensuing,  and  so  from 
quarter  to  quarter  as  long  as  the  plaintiff  and  the  said  T 
should  agree,  yielding  and  paying,  at  the  expiration  of  ev- 
ery quarter  she  should  hold  the  premises  so  demised,  the 
sum  of  $ — ;  by  force  whereof  the  said  T  then  entered  into 
the  premises,  and  held  them  until  the  ■  day  of  &c., 
when  the  sum  of  $ —  for  the  rent  of  the  same  became  due 
and  still  is  in  arrear  and  unpaid,  whereby  an  action  hath  ac- 
crued to  the  plaintiff  to  recover  and  have  the  same  sum  ; 
yet  the  said  T  has  never  paid  the  said  sum,  but  owes  and 
unjustly  detains  the  same. 

For  rent  by  heir  of  lessor* 

To  answer  to  A  B  of  &c.,  Esq.,  son  and  heir  of  B  B, 
late  of  &c.,  gentleman,  deceased,  in  a  plea  of  debt,  for  that 
the  said  B  B,  in  his  lifetime,  viz.  on  &c.,  at  &c.,  by  a  cer- 
tain indenture,  then  and  there  made  between  the  said  B  B 
of  the  one  part,  and  the  said  D  of  the  other  part ;  one  part 
whereof  is  in  court  to  be  produced,  the  date  whereof  is  the 
year  and  day  last  aforesaid,  demised  &c.,  unto  the  said  D, 
lis  executors  &c.,  all  that  &c.,  to  have  and  to  hold  &c., 
unto  the  said  D,  bis  &c.,  from  &c.,  for  and  during  the  full 

term  of years  then  next  ensuing  &c.,  yielding  and 

paying  therefor  yearly  during  the  said  term  unto  the  said  B 
B,  his  heirs  and  assigns,  the  yearly  rent  of  &c.,  in  four 
equal  quarterly  payments,  on  &c.,  on  &c.,  on  &c.  and  on  &c. 
as  by  the  said  indenture  may  more  fully  appear ;  by  virtue 
of  which  demise,  the  said  D  entered  into  the  said  demised 
premises,  and  was  possessed  thereof  for  the  term  thereof 
demised  as  aforesaid,  the  reversion  thereof  belonging  to  the 
said  B  B,  his  heirs  and  assigns ;  and  being  so  possessed, 
and  the  reversion  thereof  belonging  as  aforesaid,  he,  the 
said  B  B,  afterwards,  friz,  on  &c.,  at  &lc^  died  seized  of 
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such  his  estate  ia  the  said  reversion,  at  whose  death  the 
reversion,  with  the  appurtenances,  descended  to  the  plaintiff 
as  son  and  heir  of  the  said  B  B  ;  whereby  the  plaintiff  be- 
came seized  of  the  said  reversion,  with  the  appurtenances^ 
and  being  so  seized,  and  the  said  D  being  so  po^^sessed  of 
the  demised  premises,  with  the  appurtenances,  the  sum  of 
0 —  of  the  rent  aforesaid,  for  one  year  ending  on  &c.,  be- 
came in  arrear  from  the  said  D  to  the  plaintiff,  and  still  re- 
mains unpaid ;  whereby  an  action  hath  accrued  to  the  said 
plaintiff,  to  demand  and  receive  of  the  said  D,  the  said 
sum  of  $ — ;  yet  though  requested,  Slc. 

Against  assignee  of  lessee  far  rail. 

For  that  whereas  heretofore,  to  wit,  on  ^c,  at  Sfc,  by  a 
certain  indenture,  then  and  there  made,  between  the  said 
plaintiff  of  the  one  part,  and  one  £  F  of  the  other  part  (the 
counterpart  of  which  sjid  indenture,  sealed  with  the  seal 
of  the  said  £  F,  the  plaintiff  now  brings  here  into  court, 
the  date  whereof  is  the  day  and  year  aforesaid,)  the  plain- 
tiff, for  the  consideration  therein  mentioned,  did  demise, 
lease,  &c.,  to  the  said  £  F,  his  executors  &c.,  all  that  Sac, 
(here  follow  the  language  of  the  indenture  to  the  end  of  the 
reservcUion  of  the  rent  on  which  the  action  is  gi  ounded^)  as 
by  the  said  indenture,  reference  thereto  being  had  will  more 
fully  appear;  and  the  plaintiff  in  faict  saitb,  that  after  the 
making  of  the  said  indenture,  to  wit,  on  &c.,  at  &c.,  all  the 
estate  of  the  said  £•  F.,  b  the  said  demised  premises,  by 
assignment  then  and  there  legally  made,  came  to  and  vest- 
ed in  the  said  D ;  whereupon  and  whereby  the  said  D  en- 
tered into  the  said  demised  premises,  with  the  appurtenan- 
ces, and  became  and  was  possessed  thereof,  to  wit,  at  &c. 
aforesaid  ;  and  although  the  plaintiff  bath  in  all  things,  well 
and  truly  observed  and  performed  all  things  in  the  said  in- 
denture, on  his  part  to  be  performed  and  observed,  yet  pro- 
testing that  the  said  D,  since  the  assignment,  bath  not  per- 
formed all  things  in  the  said  indenture,  on  his  part  to  be 
performed,  the  said  plaintiff  in  fact  saith,  that  after  the  said 
assignment,  and  during  the  continuance  of  the  said  term, 
and  whilst  the  said  D  was  so  possessed  of  the  demised  pre- 
mises as  aforesaid,  to  wit,  on  &c.,  at  fyc^  a  large  sum  of 
money,  totz.  $ — ofthe  rent  aforesaid,  for  three  years  of  the 
said  term,  ending  on  the  day  and  year  last  aforesaid,*  became 
due  from  the  said  C  D  to  the  plaintiff  and  still  is  in  arrear 
and  unpaid,  contrary  to  the  form  and  effect  of  the  said  ia* 
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denture,  by  the  said  E  F,  in  that  behalf  made  ;  by  reason 
whereof  an  action  hath  accrued  to  the  plaintiff  to  demand 
and  have  of  the  said  D,  the  said  sum  of  $ — ;  yet  though 
requested,  &c. 


7.   On  Judgmenls. 

By  the  act  of  Ck>ngre8B,  May  6,  1790,  ch.  38,  it  is  provided  in  sub- 
stance, that  the  records  of  judicial  proceediogs  of  each  state,  shall  have 
such  faith  and  credit  given  to  them  in  every  court  within  the  United 
States,  as  they  have,  by  law  or  usage,  in  the  courts  of  the  state  where 
such  records  are  taken. 

The  settled  construction  of  this  section  of  the  act  is,  that  the  judg- 
ment of  a  state  courf  shall  have  the  same  credit,  validity,  and  effect  in 
every  other  court  in  the  United  States,  which  it  had  in  the*  state  where 
pron'>unced  ;  and  that,  whatever  pleas  would  be  good  to  a  suit  thereon 
in  such  state,  and  none  other,  can  be  pleaded  in  any  other  court  in  the 
United  States.  See  the  opinion  of  Chief  Justice  Marshall,  in  Hantp' 
ton  V.  MeConnel^  3  Wheat.  234.  The  law  is  laid  down  to  a  similar 
effect  by  Mr.  Justice  Story,  in  Mi/U  v.  Duryee^  7  Cranch,  481. 

This  nmple  proposition  furnishes  a  principle,  which  serves  as  a  mas- 
ter-key to  unlock  all  the  difficulties  in  relation  to  the  efficacy,  which 
shall  be  allowed  to  the  judgment  of  one  state,  in  the  judicial  tribunals 
of  another.  Suppose,  for  instance,  A  recovers  judgment  against  B,  in 
Massachusetts,  and  aAerwards  sues  B  on  the  judgment  in  New- York, 
of  what  pleas  may  B  avail  himself,  supposing  circumstances  to  bear 
him  out  ?  He  may  plead  any  plea  that  he  might  plead  to  a  suit  on  the 
same  judgment  in  Massachusetts  :  —  as,  1.  No  such  record  ;  this  the 
plaintiff  may  answer,  by  replying  and  producing  an  exemplification  of 
the  record.  2.  He  may  plead  to  the  jurisdiction  of  the  court  before 
whom  the  original  judgment  against  him  was  recovered ;  as  if  the  judg- 
ment in  Massachusetts  was  rendered  before  a  Justice  of  the  Peace  for  a 
greater  amount  of  damages  than  $20,  6ec.  Or  he  might  show  that  he 
was  not  within  the  jurisdiction  of  the  court,  when  the  suit  was  com- 
menced, or  at  any  time  afterwards ;  in  which  case  that  part  of  his  pro- 
perty only,  which  was  within  the  jurisdiction  at  that  time,  and  not  his 
person,  or  his  other  property,  would  be  bound  by  the  judgment.  3.  He 
might  plead  that  the  judgment  was  obtained  against  him  by  fraud,  and 
that  he  never  had  any  actual  or  constructive  notice  of  the  suit.  4.  He 
might  be  allowed  to  show,  that  he  had  pa\d  the  judgment,  &c.,  or  that 
it  was  released,  or  satisfied  by  a  levy,  &c.  These  pleas,  going  to  show, 
that  the  judgment  was  either  void,  or  was  satisfied,  or  released,  he  might 
plead  in  the  courts  of  the  state,  where  judgment  was  obtained,  and  con- 
sequently might  avail  himself  of  them,  in  any  other  court  of  the  United 
States,  where  he  happened  to  be  sued.  But  he  would  not  be  allowed 
to  object  to  or  to  inquire  into  the  consideration,  on  which  the  judgment 
was  originally  recovered,  as  he  perhaps  would,  in  the  case  of  a^  foreign 
judgment ;  nor  would  he  be  permitted  to  show,  that  the  court  had  de- 
cided wrong,  supposing  the  merits  of  the  case,  and  the  person  and  the 
estate  of  the  defendant  to  be  within  the  jurisdiction  of  the  court  mak- 
ing the  decision.    For,  these  he  could  not  plead  or  show,  in  an  action 
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on  the  judf^ent,  brought  in  the  same  court  where  the  judgment  was 
recovered.     Qumre^  ^c. 

See  the  following  references ;  9  Mass.  K.  462 ;  4  Cranch,  442 ;  6 
Wheat.  129;  1  Dal.  261 ;  15  Johns.  121. 

Where  suits  on  foreign  judgments  are  brought,  whether  they  are 
only  prima  fade  evidence  of  a  debt,  or  whether  Aey  are  candusive^  ex- 
cept when  liable  to  the  objections  of  fraud,  want  of  jurisdiction,  6ec. 
does  not  seem  settled.  See  Mass.  R.  273.  See  1  Starkie  on  Evi- 
dence^  p,  214,  wUh  the  notes  on  these  topics^  by  the  learned  editor^  Mr. 
Metcalf, 

DECLARATIONS  IN  DEBT  ON  JUDGMENT. 
,  On  judgment  of  Common  Fleas. 

In  a  plea  of  debt ;  for  that  the  said  plaintiff  by  the  con- 
sideration of  our  justices  of  our  court  of  C.  P.  held  within 
and  for  our  county  of  &c^  on  &c.,  recovered  judgment 
against  the  said  T  by  the  name  of  T  T,  of  &c.,  for  the 
sum  of  $100  damages,  and  $10  costs  of  the  same  suit,  aa 
by  the  record  thereof,  now  remaining  in  said  court,  appears ; 
which  said  judgment  is  in  full  force,  and  not  reversed,  an- 
nulled, or  satisfied ;  whereby  an  action  hath  accrued  to  the 
said  plaintiff  to  have  and  recover  of  the  said  T,  the  said 
several  sums  of  ;$flOO,  and  of  $10,  amounting  in  the  whole 
to  ;$fl  10 ;  yet  the  said  T,  though  requested,  hath  never  paid 
the  same,  but  wholly  refuses  so  to  do.  F.  Dana. 

Note.  If  the  action  is  on  a  judgment  of  a  court  in  another  state,  say, 
*^  a  copy  whereof,  duly  authenticated,  the  said  plaintiff  here  in  court  pro- 
duceth.''     U.  S.  L.  vol.  1,  p.  115. 

If  judgment  is  satisfied  in  part,  say, ''  which  said  judgment  remains  in 
full  force  and  unsatisfied  in  part,  to  wit,  for  the  sum  of  $ — ,  although  our 
writ  of  execution  hath  issued  thereupon,  which  is  returned  into  our  said 
court,  satisfied  in  part  only,  to  wit,  for  the  sum  of  % — ,  whereby  an 
action  hath  accrued  to  the  plaintiff,  to  demand  and  recover  of  the  said  T, 
the  said  sum  of  $ — ^  with  the  sum  of  ^,  more  for  the  writ  aforesaid  ; 
yet  the  said  T  hath  not  paid  either  of  the  two  last  mentioned  sums, 
though  requested,  but  detains  them.^'  R.  Dana. 

« 
On  a  judgment  of  the  S,  J.  Court  against  administrator. 

For  that  the  said  plaintiff,  by  the  consideration  of  our 
justices  of  our  S.  J.  Court,  holden  at  6lc.,  on  &c.,  ["  by  ad- 
journment from  &c.,  then  next  preceding,'*  if  so]  recover- 
ed judgment  against  the  said  B  B,  for  the  sum  of  $1000 
damages,  and  ^20  costs  of  suit,  as,  by  the  record  thereof, 
in  the  same  court  remaining,  appears  ;  since  "Yvhich,  the  said 
B  B  is  deceased,  and  administration  ot  his  estate  is  duly 
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committed  to  the  said  T,  and  the  said  judgment  still  remains 
in  full  force ;  and  the  several  sums  aforesaid  are  still  due 
and  unpaid;  whereby  an  action  hath  accrued  to  the  said 
plaintiff)  to  have  and  recover  the  same  out  of  the  estate  of 
the  said  B  B,  in  the  hands  of  the  said  T,  his  administrator 
as  aforesaid ;  yet  though  often  requested,  the  said  T  hath 
never  paid  the  same,  but  refuses  so  to  do.    Trowbridge, 

NoTB.  If  on  justice^s  judgment,  say,  "  for  that  the  said  A,  on  <Ssc.,  at 
^.f  before  C  C,  Esq.  one  of  the  justices  of  the  peace  within  and  for 
the  county  of  &c.,  by  the  consideration  of  said  justice,  recovered  judg- 
ment against  the  said  T  for  the  sum  of  $10  debt  or  damage,  and  $2 
coats  Qf  suit,  as  by  the  record  thereof  remaining,  more  fully  appears,*^ 
6£c.,  [a8  before,] 

Great  care  is  necessary  in  setting  forth  the  particulars  of  a  judg- 
ment ;  for  where  there  was  a  judgment  for  £288.  Os,  Id.  and  debt 
was  brought  for  <£288,  omitting  the  penny,  it  was  held  to  be  a  fatal 
variance,  and  not  to  be  cured  by  a  remitiit  of  the  penny,  because  the 
remiltit  should  be  before  judgment.     Strangers  R.  1171. 


Debt  on  Statutes. 

Where  a  Statute  is  made  for  the  remedy  of  any  injury,  mischief,  or 
grievance,  an  action  lies  by  the  party  grieved,  either  by  the  express 
words  of  the  Statute,  or  by  implication.  This  action  is  considered  as  a 
remedial  action,  and  not  as  a  penal  one,  and  the  damages  are  consid- 
ered  in  the  light  of  a  compensatioa  for  nn  injury  sustained,  and  not  as 
a  penalty.  10  Co.  75,  b ;  2  T.  R.  154.  Where  a  penalty,  or  dam- 
ages, is  given,  or  a  remedy  provided  by  a  Statute,  in  general  terms,  for 
a  grievance,  the  party  aggrieved  alone  shall  have  an  action  on  the  Stat- 
ute for  it,  and  without  saying  qui  tarn.  2  Inst.  486,  650 ;  Mod.  Cases, 
26,  27. 

Where  a  particular  mode  of  redress,  form  of  action,  or  manner  of  de- 
claring is  pointed  out  in  a  Statute,  that  must  be  strictly  observed. 
But,  where  no  particular  form  of  action  is  designated,  if  the  Statute 
gives  damages  to  the  party  aggrieved,  he  may  recover  these  in  an  action 
on  the  Statute,  in  the  nature  of  an  action  on  the  Case,  as  for  a  tort ;  but, 
if  a  particular  penalty  is  imposed  by  the  Statute,  it  is  more  agreeable  to 
analogy,  to  bring  an  action  of  Debt. 

If  a  Statute  gives  a  {>enalty  to  every  one  who  will  sue,  a  qui  tarn 
action  lies  by  the  informer.  2  Lev.  237.  But  a  common  infofmer  can 
sue  on  his  own  account,  only  where  that  privilege  is  given  him  by  the 
Statute,  in  express  words,  or  by  necessary  implication.  Stra.  828 ;  5 
East^s  R.  313.  In  such  case,  the  person  who  first  commences  a  popular 
action,  attaches  a  right  in  himself,  which  no  subsequent  suit  can  divest 
6  Johns.  R.  102. 


Of  the  nature  of  a  qui  tarn  actum. 

A  ^t  tarn  action  is  the  suit  of  the  informer,  and  therefore  he  may  be 
nonsuited.    8  Lev.  398 ;  Lutw.  196.    If  the  informer  die  after  verdict, 
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hie  executor  or  administrator  shall  have  judgment  for  his  moiety. 
Hard.  161.  It  is  discretionary  with  the  court  to  permit  a  penal  action, 
brought  by  a  common  informer,  to  be  compounded.  1  Wils.  79.  But 
it  seems  otherwise  in  a  qui  tarn  action,  brought  by  the  party  aggrieved, 
without  whose  consent  it  cannot  be  done.  It  is  a  general  rule,  in 
compounding  penal  actions,  to  require  the  part  of  the  king,  people, 
&c.,  to  be  first  paid,  unless  there  appear  some  special  circumstances 
to  the  contrary.  10  Johnson's  R.  118;  4  Bur.  1929 ;  2  Black.  B. 
1154.  Under  favorable  circumstances  a  penal  action  may  be* com- 
pounded after  verdict,  1  B.  &  P.  18.  If  process  is  not  sued  out 
within  the  time  limited  by  the  Statute,  no  Debt  vests  in  the  informer, 
and  therefore  the  defendant  is  not  obliged  to  plead,  that  the  time 
limited  has  expired.  3  T.  R.  1 1.  In  actions  on  penal  Statutes  the 
defendant  may  pay  the  penalty  into  court  with  costs.  Bui.  N.  Prius, 
197. 

Of  the  manner  of  declaring  in  actions  on  Statutes. 

If  a  Statute  gives  a  remedy,  for  a  matter  which  was  actionable  at 
common  law,  without  expressly  or  by  necessary  implication,  taking 
away  the  common  law  remedy,  the  action  may  be  brought  either  at 
common  law,  or  on  the  Statute.  2  Inst.  200.  If,  in  such  case,  the 
informer,  or  plaintiff,  means  to  rely  on  the  Statute,  he  must  recite  so 
much  of  it,  as  is  necessary  to  show  the  grounds  of  his  action,  if  it 
is  a  private  Statute ;  or,  if  it  is  a  public  one,  he  must  refer  to  it, 
otherwise  it  will  be  a  waiver  of  his  remedy  on  the  Statute,  and  he 
will  be  obliged  to  rely  on  his  remedy  by  the  common  law,  or  fail 
in  his  action.  It  was  usual  anciently  to  set  out  the  Statute,  on  which 
the  action  was  grounded,  although  a  public  one,  of  which  the  courts 
were  bound  to  take  notice  without  pleading,  but  even  then  it  was 
not  held  necessary  to  rehearse  any  more  than  sufficient,  to  show  on 
what  the  plaintiff  grounded  his  action,  or  which  was  applicable  to 
the  matter  in  question.  And  accordingly,  it  was  held  sufficient  to 
say,  ^^  that  it  was,  among  other  things,  enacted,**  &c.  Com.  Digest, 
(2  S.  3.)  But  now  it  is  held  inexpedient  to  recite  any  part  of  a 
public  Statute,  as  a  misrecital  is  always  dangerous ;  and,  if  in  a 
material  part,  it  is  usually  fatal ;  especially  if  the  declaration  concludes, 
with  referring  to  the  Statute  so  erroneously  rehearsed,  by  saying, 
"  contrary  to  the  form  of  the  Statute  aforesaid.''*  If,  therefore,  it  is 
thought  expedient  to  recite  any  part  of  the  Statute,  the  declaration 
should  always  conclude  with,  ^^  contrary  to  the  form  of  the  Statute  in 
this  case  made  and  provided  ;**  for  tliese  worda  will  aid  the  declaration, 
and  any  public  act  (if  there  be  any)  which  furnishes  a  foundation  for 
the  action,  will  be  considered  as  referred  to ;  and  the  misrecital  of  the 
Statute  will  be  rejected  as  mere  surplusage.  Lut.  140 ;  Com.  Dig. 
Pleader,  (2  S.  10.) 

So  also,  where  the  action  is  sustainable  at  common  law,  and  the 
declaration  concludes,  ^*  against  the  Statute  or  Statutes,**  &c.,  and 
the  Statutes  have  been  misrecited,  or  incorrectly  referred  to,  or  there 
is  no  Statute  in  fact,  in  relation  to  the  subject,  those  words  in  the  declar- 
ation shall  be  rejected  as  surplusage,  and  the  action  shall  be  maintained 
at  common  law.  See  Salk.  212 ;  Comyn*s  Digest,  Action  upon  Stat* 
ute  (C.) 

If  a  Statute  creates  a  new  offence,  of  which  the  common  law  takes 
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no  notice,  it  must  be  referred  to  in  an  action  grounded  upon  it  An 
omissioa  will  be  fatal  even  after  verdict 

If  the  action  is  grounded  on  several  statutes,  to  say,  "  against  the 
form  of  the  statute,^^  is  bad. 

So  if  it  is  grounded  on  one  statute,  and  the  dedaiation  concludes, 
'*  against  the  form  of  the  statutes,^^  it  will  be  bad.  But  if  there  are 
two  statutes,  the  latter  of  which  is  merely  explanatory  of  the  former, 
to  say,  **'  against  the  form  of  the  statute,^^  will  be  good. 

It  should  appear  in  the  declaration,  on  reference  to  the  statute,  that 
the  act  or  the  omission  complained  of,  constitutes  the  ofience  prohibited 
or  contemplated  in  the  statute.  If  there  is  any  exception,  in  the  clause 
which  declares  or  defines  the  offence,  it  must  appear,  by  averment  or 
otherwise,  that  the  defendant  is  not  within  such  exception.  But  if  the 
exception  is  in  any  other  section,  by  way  of  proviso  or  otherwise,  it  is 
not  necessary  to  notice  it  in  the  declaration ;  and  the  defendant,  if  he 
would  have  the  advantage  of  the  exception,  must  set  it  forth  in  his  plea 
and  show  himself  within  it  1  Term  R.  141,  820 ;  6  Term  R.  559 ; 
1  Lord  Raymond,  120 ;  5  Taunt.  2 ;  4  Johns.  R.  194 ;  13  Johns.  R. 
4«8. 

In  setting  forth  the  grievance  or  injury  against  which  the  statute  is 
provided,  it  is  not  %n\j  the  safest,  but  much  the  easiest  way  to  adopt 
the  language  of  the  statute  itself.  There  is  lew  danger  of  mistaking 
the  sense,  and  an  inaccuracy  of  expression  which  is  copied  from  a 
statute,  will  be  viewed  by  the  court  with  much  more  indulgence,  than  if 
originating  with  the  pleader  himself.  The  former,  however  inaccurate 
it  may  be,  if  intelligible  at  all,  must  be  respected  and  observed  by  the 
court ;  otherwise  the  satute  is  virtually  repealed ;  but  the  latter  will 
usually  be  fatal,  as  not  showing  that  the  act  complained  of,  is  within 
the  purview  of  the  statute. 

With  regard  to  the  manner  of  naming  the  plaintiff  in  the  declaration, 
it  should  be  observed,  that  where  a  penally  is  given  to  a  party  grieved, 
he  may  sue  in  his  own  name,  describing  himself  merely  as  he  would  do 
in  a  common  action  of  Debt  This  remark  also  applies  where  the 
whole  penalty  is  given,  **  to  him  who  shall  sue  for  the  same.''  He,  too, 
declares  in  Debt  as  in  common  form.  But  where  half  only  of  the 
debt  is  given  to  him  who  will  sue  for  the  same  and  the  rest  to  the  poor 
of  a  town,  or  to  the  use  of  the  commonwealth,  ^.,  it  is  necessary  that 
this  party  in  interest,  should  be  described  in  the  declaration,  with  all 
convenient  certamty. 

In  Mitchell  v.  TibhetSj  17  Pick.  298,  it  was  held,  that  the  court  may 
allow  amendments  in  qui  tarn  actions.  In  that  case,  the  declaration, 
in  one  count,  claimed  a  number  of  penalties,  for  distinct  violations  of  a 
statute,  and  the  court  permitted  the  plaintiff  to  amend,  by  filing  sepa- 
rate counts  for  each  violation. 


In  what  county  (ht  action  on  a  penal  or  remedial  statute  shall  be 

brought. 

By  Statute  1788,  ch.  12,  sec.  2,  all  actions  on  the  behalf  of  any  in- 
former, or  on. the  behalf  of  the  commonwealth  and  any  informer,  must 
be  brought  in  the  county  where  the  offence  was  committed.  Other- 
wise the  plaintiff  or  informer  must  be  nonsuited.  Whether  this  statute 
extends  to  an  action  brought  on  a  statute  bv  the  aggrieved  party,  does 
not  aeem  clear.     Under  the  Statute,  18  £iiz.  5,  making  a  provision 
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nearly  similar,  a  party  aggrieved  was  held  not  to  be  obliged  to  com- 
mence his  action  in  the  particular  county  where  the  grievance  was  com- 
mitted, though  a  common  informer  was  under  that  necessity.  1  Salk. 
180.  . 

By  the  Revised  Statutes  of  Mass.  when  any  forfeiture  is  recover- 
able in  a  civil  action,  the  action  shall  be  brought  in  the  county  where 
the  offence  is  committed  ;  if  it  appears  on  trial,  that  the  action  is  brought 
in  a  wrong  county,  the  verdict  shall  be  found  for  the  defendant.  Chap. 
90,  sec.  17,  18. 


DECLARATIONS  IN  DEBT  ON  PENAL  STATUTES. 

Wot  occupying  a  huilding  as  a  livery  stable^  in  a  pari  of  the  tovm^  being 
a  maritime  <oum,  iDitkout  the  direction  of  ike  selectmen. 

To  answer  to  A  B,  of  A  &c.,  Esq.,  who  sues  this  action, 
as  well  lor  the  poor  of  the  said  town  as  for  himself,  in  a  plea 
of  Debt,  for  that  the  said  S,  on  &c.,  at  &c.,  occupied  and 
improved  a  certain  building,  in  a  certain  |fart  of  the  said 
town  of  A,  the  same  being  a  maritime  town  of  this  com- 
monwealth, to  wit,  on street  so  called,  for  the  business 

and  employment  of  a  keeper  of  a  livery  stable,  and  has 
continued  to  occupy  and  improve  said  building,  as  a  livery 
stable,  and  for  the  business  and  employment  appertaining 
thereto,  and  has  been  the  keeper  thereof  ever  since  the 

said  first  day  of ,  to  the  day  of  the  purchase  of  the 

plaintiff's  writ,  and  including  the  day  of  the  purchase  there- 
of, in  a  part  of  the  said  town  of  A,  to  wit,  on street, 

being  a  part  of  the  said  town,  in  which  the  selectmen  of 
said  town,  or  the  major  part  of  them,  had  not  at  any  time 
heretofore,  directed  and  determined  that  the  said  building 
might  be  occupied  and  improved  as  a  livery  stable,  and  for 
the  business  and  employment  relating  thereto ;  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided ; 
and  the  plaintiff'  avers,  that  the  said  S  so  occupied  and  im- 
proved the  building  aforesaid,  for  the  business  and  employ- 
ment of  a  keeper'  of  a  livery  stable  as  aforesaid,  for  the 
space  of  two  months ;  whereby,  and  by  force  of  the  statute 
in  such  case  made  and  provided,  the  said  S  has  forfeited  the 
sum  of  $50  for  every  month  he  so  occupied  the  said  build- 
ing as  a  livery  stable,  as  aforesaid,  and  amounting  in  the 
whcle,  to  the  sum  of  $100,  and  by  force  of  the  statute  in 
such  case  made  and  provided,  an  action  hath  accrued  to  the 
plaintiff*  to  demand  and  recover  of  the  said  IS  the  said  sum 
of  $100,  one  third  part  thereof  to  the  said  plaintifi*'s  own 
use,  and  the  other  two  third  parts  thereof  to  the  use  of  the 
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poor  of  the  said  town  of  A ;  yet  the  said  S,  though  often 
requested,  has  never  paid  the  saaie»  but  unjustly  deiain$  t/, 
to  the  damage  of  the  plaintiff,  (who  sues  as  aforesaid.) 

NoTB.    Il  should  be,  owe*  and  deMuM^  4"^,  or  wholly  refiues  90  to  do^ 
as  in  Assumpsit 

Qui  tain,/or  a  penaUpfor  carrying  an  apprentice  to  sea  witkoui  coiiMfU 

of  master^  under  etat,  1784,  dL  72,  tee.  IK 

For  that  whereas,  by  a  certain  act  made  by  &c.,  entitled 
&c.,  it  is  enacted,  that  every  master,  Slc,  [reciting  the  clause 
verbatim  ;]  yet  the  said  T,  notwithstanding  the  act  aforesaid, 
on  &c.,  being  then  bound  on  a  fishing  voyage  to  Cape  Sa- 
bles, at  M  aforesaid,  took  and  received  an  apprentice  of  the 
plaintiff,  named  &.c.,  under  tjie  age  of  twenty-one  years,  on 
board  the  schooner  called  &c.  whereof  the  said  T  then  and 
there  was  master,  bound  out  to  Cape  Sables  on  a  fishing 
voyage  as  aforesaid,  and  immediately  set  sail  in  said  schoon- 
er, and  carried  and  transported  out  of  this  government  the 
said  apprentice  therein,  without  the  consent  of  the  plaintiff, 
his  master,  as  aforesaad,  against  the  form  of  the  act  aforesaid, 
by  reason  whereof,  and  by  force  of  the  statute  in  that  be- 
'  half  made  and  provided,  the  said  T  hath  forfeited  the  sum 
of  J8 — ,  one  moiety  to  the  use  of  this  government,  and  the 
other  moiety  to  (he  plaintiff,  who  sues,  as  well  for  this  gov- 
ernment as  for  himself;  yet  the  said  T,  though  often  re- 
quested, refuses  to  pay  the  same.  Overing. 


NoTB.  The  statute  makes  use  of  the  word,  *^  governmeot  ;^ 
It  would  have  seemed  more  proper  to  have  said  "  commonwealth.**  Pro- 
bably^ however,  either  will  answer.  For  if  **  this  government*'  means 
*^  this  commonwealth,**  then  ii^  is  obviously  sufficient ;  but,  if  '^  this  gov- 
ernment,** does  not  mean  ''  this  commonwealtb,**  then  the  words  must  be 
senseless  and  inoperative* 

For  money  had  and  received  to  the  plaini^U  use,  under  the  gaming  aef, 
to  recover  back  money  loel  ai  play.     Thie  action  is  in  Assumpsit. 

For  that  whereas  the  plaintiff,  on  &c.,  at  4*c.,  played  with 
the  said  R  at  a  game  of  cards,  called  &c.;  and  the  said  R, 
at  the  said  time,  won  of  the  plaintiff  at  saijl  play,  the  sum 
of  ;jf— ,  contrary  to  an  act  of^  this  commonwealth,  entitled 
**  an  act  to  prevent  gaming  tor  money  or  other  property." 
And  the  plaintiff  then  and  there  paid  the  said  R  the  sum  so 
lost ;  whereupon  the  plaintiff  saith,  that  the  said  R,  at  &c., 
aforesaid,  received  the  said  sum  for  the  use  of  the  pisuntiff, 
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and  that,  according  to  the  form  of  the  aforesaid  act,  an  ac* 
tion  accrues  to  the  plaintiff  to  sue  the  said  R  for  the  said 
sum,  and  to  recover  the  same  of  him  ;  yet  the  said  R, 
though  requested,  hath  not  paid  the  said  sum,  but  wholly 
refuses  so  to  do.    See  1  Lilly^  1 68.  Gridlet. 

Qui  tam^  far  a  peiudiy  for  gaming.    In  an  action  of  Debt, 

First  Count,  for  money.  For  that,  on  ^rc,  at  &a» 
the  said  R  received  to  the  use  of  the  plaintiff  and  the  poor 

of  the  said  tow  n  of  S, shillings,  being  so  much  money 

lost  by  one  J  W,  a  minor  and  servant  of  the  plaintiff,  lo 
the  said  R,  more  than  three  months  next  before  the  com- 
mencement of  this  suit,  by  gaming  and  playing  at  cards  with 
said  R,  and  which  money  so  lost,  was  then  and  there  paid 
to  the  said  R,  the  winner  thereof;  and  the  said  J  W  hath 
commenced  no  suit  therefor,  Vhereby,  and  by  force  of  an 
act  Slc,  made  &c^  entitled  &c ,  an  action  hath  arisen  to  the 
plaintiff,  according  to  the  form  of  said  act,  to  demand  and 

recover  of  the  said  R  the  said  sum  of shillings  and 

&c.,  being  treble  the  value  thereof,  amounting  in  the  whole 
to  &c.,  one  moiety  thereof,  to  the  plaintiff's  own  use,  and 
the  other  moiety  to  the  use  of  the  poor  of  the  said  town  of  S. 

Another  Count,     For  treble  the  value  of  goods  het  at  gaming. 

And  for  that,  on  &c.,  at  &c^  the  said  R  took  and  con- 
verted to  his  own  use,  a  watch  &c.,  all  of  the  value  of  &lc^ 
and  being,  until  said  conversion  thereof,  the  proper  goods  of 
one  J  W,  which  he  lost  to  said  R,  at  &c.,  on  the  same  day, 
being  more  than  three  months  next  before  the  commence- 
ment of  this  action,  by  gaming  and  playing  at  cards  there, 
with  said  R,  and  which  goods,  so  lost,  were  then  delivered 
and  paid  to  the  said  R,  the  winner  thereof;  and  the  said  J 
W  hath  commenced  no  suit  therefor;  whereby,  and  by 
force  of  an  act  &c.,  made  &c.,  entitled  &c^  an  action  bath 
accrued  to  the  plaintiff,  according  to  the  form  of  said  act,  to 
demand  and  recover  of  the  said  R  the  said  sum  of  $ — ,  to- 
gether with  the  sum  of  &c.,  being  treble  the  value  of  said 
good2»  lost  as  aforesaid,  amounting  in  the  whole  to  the  sum 
of  $ — ^1  one  moiety  thereof  to  the  use  of  the  plaintiff,  and 
the  other  moiety  thereof  to  the  use  of  the  poor  of  said  town 
of  S ;  yet,  though  requested,  the  said  R  hath  not  paid  the 
said  .««ums,  or  either  or  any  of  them,  but  refuses  so  to  do; 
to  the  damage  of  the  plaintiff,  who  sues,  &c. 

W.  Ptnchok. 
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NoTB.  In  Lffnatt  y.  Longboikam^  2  Wils.  36,  the  deelaration  only  stat- 
ed, that  the  plaintifF  lost  the  money  to  the  defendant,  ^'  hy  hetting  on  the 
side  of  one  J.  C,  at  a  certain  game  called  a  foot  race  ;"  and  on  argu- 
ment the  court  adjudged  that  the  declaration  should  have  stated,  that  the 
said  J.  C«  was  playing  at  the  same ;  for  the  statute  was  penaly  and  there- 
fore judgment  was  for  the  defendant.  Qucare^  if  in  the  above  declarations 
the  name  of  the  game  should  not  be  added  ?     See  Stra.  493. 

For  money  lost  at  gaming  and  penalty  also. 

For  that  one  C  of  &c.,  on  Slc^  at  Slc^  played  with  the 
said  Ry  at  a  game  of  cards,  called  &c.  And  the  said  R 
then  and  there^  at  the  said  play,  won  of  the  said  C  the  sum 
of  $ — 9  contrary  to  an  act  of  this  commonwealth,  entitled, 
"an  act  to  prevent  gaming  for  money  or  other  properly.'* 
And  the  said  C  then  and  there  paid  the  said  R  the  said  sum 
so  lost  but  has  not  prosecuted  him,  the  said  R,  for  it  or  the 
value  thereof,  nor  received  the  said  sum,  nor  the  value  there- 
of,  from  the  said  R ;  whereupon  the  plaintiff  saith,  that  the 
said  R,  at  &c.,  on  &c.,  received  the  said  sum  of  $ —  to 
the  use  of  himself  the  said  R  ;*  wherefore,  and  by  the  law 
aforesaid,  an  action  haih  accrued  to  the  plaintiff  to  sue  the 
said  R  for  that  sum,  and  the  same  to  recover  of  him,  and 
further  to  sue  for  and  recover  of  him,  the  said  R,  the  fur- 
ther sum  of  $ — ,  to  be  disposed  of  as  the  aforesaid  act  di- 
rects; yet  the  said  R  hath  never  paid  the  said  sums,  or 
either  of  them,  though  requested  &c. ;  to  the  damage  of 
the  plaintiff,  who  sues  as  aforesaid,  &c. 

For  a  penalty  for  not  making  a  student  passage  for  shad  and  alewives 

to  pass  up. 

For  that  the  said  D  and  E,  since  th3  month  oT  &c.,  did 
erect  and  build  a  dam  in  H  aforesiaid,  across  a  stream  there 
commonly  called  and  known  by  the  name  of  West  River,  or 
Little  River«  being  a  stream  where  the  salmon,  shad,  and 
other  fish,  before  and  until  the  building  of  the  dam  aforesaid, 
usually  passed  up  into  their  natural  ponds  above,  to  cast  their 
spawn ;  but  the  said  D  and  E,  or  either  of  them,  never 
made  a  sufficient  passage-way  for  the  fish  to  pass  up  said 
stream,  either  through  or  round  said  dam  ;  nor  did  they  keep 
open  any  passage-way,  for  the  free  passage  of  the  fish  up 
the  stream  aforesaid,  from  &c.,  to  &c. ;  by  reason  whereof, 
the  said  fish,  during  all  that  time  and  season,  were  wholly 
prevented  from  passing  up  the  stream  aforesaid,  contrary  to 

*  QiMere.  Under  tlie  statate  shonld  not  this  be,  "  to  the  use  ofbim,  the  said  C,*' 
(the  loser  of  the  money)  ?  The  statute  enacts,  that  the  luser  may  recover  in  ao 
•ctioa  lor  monejr  had  uia  raceirad ;  bat  an  iaformer  moat  sue  in  Debt. 
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an  act  or  law  of  [our  province  of  the  Massachusetts  bay,] 
made  &c.,  entitled,  ^  an  act  in  addition  to  an  act  made  to 
prevent  the  destruction  of  the  fish  called  alewives,  and  other 
fish  ;'*  whereby  an  action  hath  accrued  to  the  plaintiff  who 
sues  as  aforesaid,  to  have  and  demand  of  the  said  D  and  E, 
the  sum  of  $ — ,  the  one  half  thereof  to  the  use  of  the  poor 
of  the  town  of  H  aforesaid,  and  the  other  half  to  himself; 
yet  the  said  D  and  E,  or  either  of  them,  have  not  paid  it, 
though  often  requested,  but  unjustly  deny  to  pay  it ;  to  the 
damage  of  the  plaintiff,  who  sues  as  aforesaid,  &c. 

Farnham. 

Note.     T\^\a  act,  15  G.  II,  is  unrevised  and  unrepealed.     It  may  be 
found  in  the  Appendix  to  the  edition  of  the  laws  ( 1800,)  p.  1020, 

Another^ 

For  that  the  said  D  on  &c.,  was,  and  ever  since  hath 
been,  the  owner  and  occupant  of  a  certain  milUdam,  long 
before  that  time  made  and  erected  across  a  certain  stream, 
in  4*c.,  known  by  the  name  of  &c.,  being  a  stream  where 
the  salmon,  shad,  alewives,  and  other  fish  usually  passed  up 
into  their  natural  pond  above,  to  cast  their  spawn;  but  the 
said  D  hath  never  made  a  sufficient  passage-way  for  the  fish 
to  pass  up  the  said  stream,  either  through  or  round  the  said 
dam,  from  Slc  to  &c. ;  by  reason  whereof,  the  said  fish  dur- 
ing all  that  time  and  season,  were  wholly  prevented  from 
passing  up  the  said  stream,  contrary  to  an  act  &c.,  entitled 
&c.;  whereby  an  action  hath  accrued  to  the  plaintiff,  who 
sues  as  aforesaid,  to  demand  and  have  of  the  said  D,  the 
sum  of  S — ^1  one  half  thereof  to  the  use  of  the  plaintiff,  and 
the  other  half  thereof  to  the  use  of  the  poor  of  the  towa 
of,  &c.  R.  Dana- 

Note.  Prov«  Law,  15  G.  IT,  ch.  14 ;  M.  O.  C.  L.  937,  unrepealed  ; 
Appendix  to  the  Mass.  Laws,  (Edition  1800,)  1080. 

For  a  penalty  for  taking  fish  at  unlawful  places  and  times. 

For  that  the  said  C,  on  £cc.,  at  &c,,  did  take  divers,  viz. 
three  alewives,  and  also  did  there,  on  &c.,  take  divers 
other  alewives,  to  wit,  thirty  alewives,  in  a  certain  stream 
which  empties  itself  into  Ipswich  bay,  so  called,  in  said 
&c.,  not  m  the  proper  place  or  places,  upon  the  said 
stream  appointed,  on  &c,,  last  past,  tor  taking  alewives 
and  other  fish  that  usually  pass  up  the  said  stream,  to 
their  natural  ponds,  to  cast  their  spawn,  by  the  person,  ap- 
pointed in  said  town  of  &c^  to  see  that  the  passage-waj 
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for  alewives  and  other  fish  be  kept  opeo;  and  not  on 
any  day  appointed  by  law  for  taking  said  alewives  and  fish  ; 
whereby  and  by  force  of  a  law  of  this  commonweahh,  made 
&c.,  entitled  &€.,  and  by  force  of  another  act,  made  $*€., 
the  said  C  hath  forfeited  the  sum  of  ten  shillings  for  each 
ofience,  amounting  in  the  whole  to  $ — ;  and  an  action  hath 
accrued.  &c. 

Note.  These  acts  are  unrevised.  See  Appendix  to  Mass.  Laws, 
(18OO0  p.  1080,  1082;  15  G.  IL 

Though  the  statute^  on  which  the  foUowing  Declaration  U  grounded 
i<  now  repealed^  it  may  not  be  amiss  to  ituert  it^  a$  being  shorty  and  the 
only  one  in  the  book^  grounded  on  the  etalutea  of  the  conunonweaJth  on 
the  subject. 

Qui  tarn  for  unary. 

For  that  whereas  on  &c.,  at  &c.,  it  was  corruptly  and 
unlawfully  agreed  between  the  said  T  and  one  W,  of  &c., 
that  the  said  T  should  bargain  and  loan  to  the  said  W,  the 
sum  of  $200,  and  should  allow  and  give  to  the  said  W,  day 
of  payment  therefor  for  the  space  of  one  year  from  that 
time,  and  that  the  said  W,  at  the  end  of  the  same  term  of 
one  year,  should  corruptly  and  unlawfully  pay  him,  the  said 
T,  more  interest  therefor,  than  interest  at  the  rate  of  $6,  for 
the  forbearance  or  giving  day  of  payment  for  $100  for  one 
year,  viz.  that  the  said  W  should,  at  the  end  of  the  said  term 
of  one  year  from  the  day  aforesaid,  give  and  corruptly  pay 
the  said  T  $60  for  the  forbearance  and  giving  day  of  pay- 
ment, for  the  said  sum  of  $200,  loaned  as  aforesaid,  for  one 
year  next  after  the  day  abovementioned«  And  the  plaintiff 
further  avers,  that  there,  on  &c.  the  said  W  did  corruptly 
and  unlawfully  pay  the  said  T,  and  the  said  T  did  then  and 
there  unlawfully  and  corruptly  receive  of  the  said  W,  the 
sum  of  $60  according  to  the  corrupt  agreement  aforesaid, 
between  them  made  Tor  the  said  forbearance  and  giving  day 
of  payment,  for  the  sum  of  $200  aforesaid,  loaned  as  afore- 
said for  the  space  and  term  of  one  year  only,  as  aforesaid  ; 
all  which  was  against  the  statute  in  such  case  made  and 
provided.  By  means  whereof  the  said  T  hath  forfeited  and 
ought  to  pay  the  sum  of  ;$f200,  being  the  Value  of  the  money 
loaned  as  aforesaid,  one  moiety  thereof  to  the  use  of  the 
commonwealth,  and  the  other  moiety  to  the  use  of  the 
plaintiff^,  who  sues  for  the  same  as  aforesaid,  and  where- 
of the  said  T  hath  had  due  notice;  yet  ^e  hath  never 
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paid  the  same  though  requested,  but   owes  and  unjustly 
detains  it 

The  two  foUowing  forms  are  introduced  for  the  purpose  of  showing  the 
tnanner  of  declaring  in  Deht^  on  penal  statutes^  as  practised  in  England. 

Declaration  qui  torn,  on  the  9th  Ann^  against  defendant  for  winning  of 

one  A.  B,^  at  a  gams  callid  Fives. 

Middle^eXf  to  wit.  R  S^  who  sues  as  well  for  the  poor  of 
the  parish  of  Sfc.^  in  8fc.^  as  for  himself  in  this  behalf  com- 
plains  of  I  Mj  bting  in  the  custody  Sfc.  of  a  pteOy  that  he 
render  to  the  poor  of  the  said  parish^  and  to  the  said  /?,  who 
sues  as  aforesaid^  eight  hundred  pounds  of  lawful  money 
8fCn<i  which  he  owes  to  and  unjustly  detains  from  them. 

For  that  one  W  P,  from  and  after  the  first  day  of  May» 
A.  D.  1711,  that  is  to  say,  on  &c.,  to  wit,  at  &c.,  did  at 
one  and  the  same  time,  by  playing  at  a  certain  game  call- 
ed Fives,  lose  to  the  said  I  M  a  large  sum  of  money, 
to  wit,  the  sum  of  <£100  of  lawful  money  &c.,  and  did 
then  and  there  pay  the  same  to  the  said  I  M ;  and  the 
said  R  S,  who  sues  as  aforesaid,  in  fact  saith,  that  the  said 
VV  P,  who  lost  the  said  sum  of ''£100  as  aforesaid,  did  not 
within  the  time  in  that  behalf  limited  and  prescribed,  that  is 
to  say,  within  three  months  thep  next,  sue  or  with  effect 
prosecute,  for  the  said  sum  of  i/100,so  by  him  lost  and  paid 
as  aforesaid;  whereby  and  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  an  action  hath  ac- 
crued to  the  said  R  S,  who  sues  as  aforesaid,  to  sue  for 
and  recover  of  and  from  the  said  I  M,  the  5aid  sum  of 
<£lOO,and  treble  the  value  thereof,  making  together  the  sum 
of  JC400,  parcel  of  the  said  sum  of  jC800  above  demanded ; 
and  the  said  Richard,  who  sues  as  aforesaid,  further  saith, 
that  the  said  I  M,  after  the  said  I  st  day  of  &.C.,  that  is  to 
say,  on  &c.,  to  wit,  at  &c.,  received  to  the  use  of  the  said 
W  P  the  further  sum  of  £100  of  like  lawful  money,  &.c,, 
then  and  there  lost  by  the  said  W  P  to  the  said  I  M,  at 
one  and  the  same  time,  by  playing  at  a  certain  other  game 
called  Fives,  and  then  and  there  paid  by  the  said  W  P  to 
the  said  I  &I.  And  the  said  R  S,  who  sues  as  aforesaid  in 
fact  further  saith,  that  the  said  W  P,  who  so  lost  the  said 
last  mentioned  sum  of  <£100  as  aforesaid,  did  not  within  the 
time  in  that  behalf  limited  and  prescribed,  that  is  to  say, 
within  three  months  then  next,  sue  or  with  effect  prosecute 
for  the  said  last  mentioned  sum  of  £100,  so  by  him  lost  and 
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paid  as  aforesaid,  whereby  and  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  an  action  hath  ac- 
crued to  the  said  R  S,  who  sues  as  aforesaid,  to  sue  for 
and  recover  of  and  from  the  said  I  M,  the  said  last  men- 
tioned sum  of  jCIOO,  and  treble  the  value  thereof,  making 
together  the  sum  of  £400,  residue  of  the  said  sum  of  £800 
above  demanded,  yet  the  said  I  M,  although  often  requested, 
hath  not  yet  rendered  the  said  sum  of  £800  above  demand- 
ed, or  any  part  thereof,  either  to  the  poor  of  the  said  parish, 
being  the  parish  where  the  said  several  offences  were  com- 
mitted, or  to  the  said  R  S,  who  sues  as  afpresaid,  but  to 
render  the  same,  or  any  part  thereof,  he,  the  said  Richard, 
hath  hitherto  whoUv  refused,  and  still  refuses  so  to  do. 


Declaration  qui  iam^far  usury  on  the  statute^  12  Ann^  ch.  16,  for  the 
forbearing  a  sum  of  money  paid^at  three  different  times* 

And  whereas  the  said  T  G,  after  the  29 tb  day  of  Sep- 
tember, A.  D.  1714,  and  before  the  day  of  exhibiting  the 
bill  of  the  said  I  P,  who  sues  as  aforesaid,  to  wit,  on  &c.,. 
at  &c.,  by  and  upon  a  certain  other  corrupt  contract  and! 
agreement,  made  by  and  between  the  said  T  G,  and  the 
said  T  £  and  1  M,  after  the  said  29th  day  of  September,. 
A.  D.  1714,  aforesaid,  to  wit,  on  &c.,  at  4rc.,  did  take,  ac- 
cep  ,  and  receive  from  the  said  T  £  and  I  M  the  sum  oF 
£9,  185.  7d.  of  lawful  money  ^c,  for  the  said  T  G's  for- 
bearing and  giving  to  the  said  T  K  and  I  M  day  of  pay- 
ment  to  the  said  T  G,  of  the  sum  of  £560,  \8s.  before  then^ 
to  wit,  on  the  said  16th  day  of  June,  A.  D.  1784,  aforesaid, 
at  L  aforesaid,  lent  by  the  said  T  G  to  the  said  T  £,  and 
I  M,  from  the  said  time  of  the  said  lending  thereof,  ia 
manner  and  form  following,  to  wit,  the  sum  of  £300,  part 
thereof,  until  the  12ih  day  of  September,  A.  D.  1780,  the 
sum  of  £60,  18«.,  other  part  thereof,  until  the  17th  day  of 
September,  in  the  year  last  aforesaid,  and  the  sum  of  £200,. 
residue  thereof,  until  the  22d  day  of  September,  in  the 
year  last  aforesaid,  which  said  sum  ol  £9,  18«.7(f.,  sotakeov 
accepted,  and  received  by  the  said  T  G,  of  and  from  the 
said  T  £  and  I  M  as  last  aioresaid,  on  occasion  and  for 
the  forbearance  last  aforesaid,  exceeds  the  rate  of  £5  for 
forbearing  of  £100  for  one  year,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided;  by  reason 
whereof^  and  by  force  of  the  statute  in  such  case  made  and 


^  DETINUE, 

provided,  the  said  T  G  hath  forfeited  for  his  said  last  men- 
tioned offence,  the  sum  of  i/i682,  being  the  treble  value  of 
the  said  i/5H0,  18^.  so  lent  and  foreborne  as  aforesaid,  by 
reason  of  which  said  premises,  and  by  force  of  the  statute 
in  such  case  made  and  provided,  an  action  hath  accrued, 
&c.  &c. 


DETINUE. 


{See  Com.  Dig.  Detinue;   also  Pleader^  (2  X.) 

This  action,  which  is  now  nearly  obsolete,  lies  to  recover  specific  ar- 
ticles, detained  witliout  right.     It  may  be  brought  by  him  who  has  oaly 
a  special  property,  as  a  bailee  :    or  by  him  who  has  the  general  proper- 
ty ;  and  even  although  he  has  never  been  in  possession  ;  as,  by  the  heir 
for  an  heir-loom.     But  where  A  bails  goods  to  B,  and  aAerwards  gives 
them  to  C,  C  cannot  maintain  this  action  against  B  to  recover  them. 
Detinue  does  not  lie  against  him,  who  has  never  been  in  possession  of 
the  goods ;  as,  against  an  executor,  upon  a  bailment  to  the  testator,  if 
the  executor  has  never  come  to  the  possession  of  the  goods.    The  rea- 
son of  which  is,  that,  as  the  judgment  in  Detinue  is,  that  the  plaintiff 
shall  recover  the  specific  articles  of  the  defendant,  it  would  be  unreason- 
able, that  such  a  judgment  should  be  recovered  of  one,  who  has  never 
been  in  possession  of  them.     If  the  defendant  has  been  once  in  posses- 
sion of  the  goods,  though  he  delivers  them  over  to  a  third  person  before 
action  brought,  this  action  may  be  sustained  against  him.     But  it  seems, 
if  the  defendant  finds  goods,  and  afterwards,  before  demand,  loses  them 
by  accident.  Detinue  cannot  be  sustained  against  him.     In  order  to 
maintain  this  action,  in  strictness,  the  property  should  be  susceptible  of 
a  description  so  certain  as  to  distinguish  it  from  other  property  of  a  sim- 
ilar kind ;  and  therefore,  it  will  not  lie  for  money  generally^  because 
one  piece  of  money  is  like  another.     Nor  for  wheat  out  of  a  bag,  or 
the  like.     But  for  property  which  can  be  identified,  so  as  to  be  taken 
in  satisfaction  of  the  judgment,  this  action  will  lie.     As,  for  money 
taken  in  a  bag ;  or,  taken  in  tlie  view  of  another,  though  not  in  a  bag ; 
so,  for  money  marked.     It  is  said,  that  Detinue  will  not  lie,  where  the 
defi  ndant  commits  a  trespass  in  taking  the  goods ;  because,  by  the  tor- 
tious taking,  the  property  of  the  plaintiff  is  devested.     But  quare  of 
this,  for  the  plaintiff  may  waive  the  Trespass  ;  and,  if  a  tortious  taking 
is  sufficient  Vi  prevent  the  plaintiff  from  recovering,  because  it  devests 
the  property ;  then,  if  the  defendant  is  lawfully  in  possession,  and  aAer- 
wards, upon  demand  made,  he  refuses  to  deliver,  and  claims  the  goods 
as  his  own,  the  property  of  the  plaintiff  would,  in  like  manner,  be  de- 
vested, and  consequently  he  could  not  then  maintain  this  action.    But, 
in  Bu<ji  case,  the  plaintiff  can  maintain  no  action,  until  after  demand 
made,  and  then  Detinue  is  a  proper  form  of  action ;   and,  where  the 
recovery  of  the  specific  article,  and  not  damages,  is  the  object  of  the 
suit,  is  almost  the  only  action  that  affords  this  peculiar  remedy.     For 
the  action  of  Replevin  was  originally  intended  to  afibrd  redress  in  cases 
of  an  unlawful  taking  only ;  and  even  now  the  law  does  not  seem  entirely 
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settled,  that  it  can  be  maintained  against  one,  who  has  come  lawfully 
to  the  possession  of  goods. 

But  now,  by  ch.  113  of  the  Rev.  Stat  of  Massachusetts,  section  27, 
Replevin  may  be  maintained  for  goods  unlawfully  detained. 

Of  the  Declaration. 

The  declaration  must  be  grounded  on  the  plaintiff  ^s  general  or  spe- 
cial property  in  the  goods,  and  should  allege,  either  that  they  were  cas- 
ually lost  and  came  to  the  possession  of  the  defendant  by  finding,  or,  in 
case  of  a  special  bailment,  *^  that  the  plaintiff  being  so  possessed  of  the 
goods  as  aforesaid,  on  dsc.,  at  &c.,  delivered  the  same  to  the  defend- 
ant,^^ &c.«  setting  out  the  bailment  specially.  Willes,  1 18  ;  1  N.  R. 
146.  If  the  defendant  obtains  possession  of  the  goods  by  wrongs  still 
it  may  be  alleged  that  he  came  to  the  possession  of  them,  by  finding, 
1  New.  Rep.  140.  The  declaration  should  allege  a  request,  because 
the  manner  of  declaring  admits,  that  the  defendant  came  lawfully  to  the 
possession  of  the  goods.     See  Ibid. 

In  describing  the  goods,  more  certainty  is  required  than  in  Trover  ; 
because  in  Trover,  damages  only  are  recoverable ;  but  in  Detinue,  as 
the  judgment  is,  that  the  plaintiff  shall  recover  the  specific  article,  the 
declaration  should  describe  it  so  certainly  that  it  may  be  known,  to  be 
delivered  to  the  plaintiff  in  specie.  Co.  Lit.  286,  b ;  Cro.  Eliz.  457. 
Where  a  number  of  things  are  sued  for,  it  is  proper  that  they  should  be 
separately  valued.  2  Rol.  96.  There  are,  however,  authorities  to 
show,  tliat  this  is  not  indispensably  requisite  and  that  they  may  all  be 
valued  in  gross.  2  Bl.  253.  But  since,  where  the  articles  are  valued 
all  together  in  gross,  if  the  plaintiff  recovers  only  part  of  them,  there 
will  appear  to  be  no  distinct  valuation  of  that  part,  for  the  information 
of  the  court  or  jury,  there  seems,  in  such  case,  the  same  reason  for  a 
separate  valuation  of  the  part  recovered,  that  there  would  be,  if  that  part 
alone  had  been  sued  ibr.  It  is  true,  if  the  plaintiff  gets  a  judgment 
for  the  whole  of  them,  the  valuation  in  gross  is  sufiicient ;  because  then 
the  reason  is  the  same,  as  if  he  had  sued  for  and  recovered  one  single 
article,  valued  in  the  declaration.  But,  if  he  gets  judgment  for  one^ 
thing  only  out  of  a  number,  valued  in  gross,  how  can  it  be  said  that  the 
article  recovered,  has  a  value  set  on  it  in  the  declaration  ?  If,  therefore, 
a  valuation  is  indispensably  necessary,  it  seems  more  safe,  that  each 
article  should  be  separately  valued.  In  Detinue  of  charters  or  title- 
deeds,  it  is  said  to  be  necessary  to  set  forth  the  plaintiff's  title  to  the 
lands,  to  which  they  relate,  as  the  deeds  usually  follow  the  title.  De- 
tinue is  now  superseded  by  Trover,  which  was  introduced  at  first  on  ac- 
count of  the  law  wager,  anciently  allowed  in  Detinue.  In  other  re- 
spects there  does  not  appear  to  be  any  very  essential  difference  between 
the  two  forms  of  action.  In  Detinue  the  gist  of  the  action  is  the  un- 
lawful detention  of  the  plaintiff's  property  from  him.  In  Trover,  the  gist 
of  the  action  is  the  tortious  conversion  of  the  plaintiff's  property  to  the 
defendant's  use.  But  an  unlawful  detention  of  the  plaintiff's  property, 
that  is  to  say,  a  detention  after  demand  and  without  lawful  cause,  which 
will  sustain  an  action  of  Detinue,  is  also  conclusive  evidence  of  such  a 
conversion,  as  will  sustain  Trover.  In  Trover,  damages  only  are  recov- 
erable ;  in  Detinue  the  judgment  is,  that  the  defendant  shall  recover  the 
specific  article,  or  the  value  thereof.  Detinue  is  in  the  nature  of  Debt 
and  may  be  joined  with  it ;  Trover  is  a  species  of  action  on  the  Case. 
Though  Detinue  is  now  rarely  brought,  yet  cases  occur  where  perhaps 
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it  will  afford  the  best  redress ;  and,  as  the  wager  of  law  in  this  com- 
monwealth would  hardly  be  allowed,  as  it  is  presumed,  in  Detinue,  or 
in  any  other  cases,  except  where  expressly  given  by  statute,  there  seems 
to  be  no  objection  whatever  to  the  revival  of  this  form  of  action,  es» 
pecially  where  the  property  detained  has  any  peculiar  value  in  the 
plaintiff  ^s  estimation,  or,  is  not  of  a  nature  to  have  any  proper  or  ade- 
quate appraisement  in  money. 

In  some  particular  cases  Replevin  may  be  preferable,  because  there 
the  plaintiff  obtains  possession  of  the  article  demanded,  until  the  right 
of  property  is  tried.  But  if  the  defendant  has  eloigned  it,  so  that  it 
cannot  be  found ;  or  if  it  has  come  to  his  hands  by  bailment  from  the 
plaintiff;  it  will  be  safer  to  bring  Detinue. 


DECLARATIONS  IN  DETINUE. 

Far  detaining  a  promissory  note^  made  by  plaintiff  and  indorsed  to  the 

defendant^  4*^.,  after  payment. 

For  that  the  said  plaintiff,  on  &c.,  at  &c.,  made  his  pro- 
missory note,  in  writing,  with  his  name  thereto  subscribed, 
by  which  note,  be,  the  said  plaintiff,  promised  to  pay  one  C  or 
order,  at  a  time  therein  mentioned,  the  sum  of  ^ —  for  value 
received,  and  which  said  note,  he,  the  said  C,  then  and 
there  indorsed  over  to  the  said  Y ;  and  though  the  said 
plaintiff,  on  &c.,  at  &c.,  fully  paid  to  the  said  Y,  the  said 
sum  of  $ — ,  contained  in  the  said  note,  according  to  the 
tenor  and  effect  of  the  said  note,  and  after  payment  thereof, 
then  and  there  requested  the  said  Y  to  deliver  up  the  said 
note  to  him,  the  said  plaintiff;  and  although  the  said  Y 
then  and  there  had  the  said  note  in  his  custody ;  vet 
he,  the  said  V,  although  often  required,  bath  not  deliv- 
ered up  the  said  note  to  the  said  plaintiff,  but  unjustly 
detains  the  same.    2  Altomey^s  Vade  Mecum^  462. 

For  detaining  an  adjustment  of  an  accounts 

For  that  the  said  Y,  on  &c.,  at  &c.,  by  writing  under  his 
hand,  with  his  proper  name  thereto  subscribed,  acknowl- 
edged to  be  due  from  him,  the  said  Y,  to  the  said  plaintifl', 
to  balance  their  mutual  accounts,  the  ^um  of  &c.,  and 
thereof  the  said  plaintiff,  on  &c.,  at  &c.,  was  possessed  as 
of  his  own  writing,  and  then  and  there  delivered  the  same 
to  the  said  Y,  to  be  safely  kept  and  to  be  redelivered  to  the 
said  plaintiff  on  demand  ;  yet  the  said  Y,  though  often  re- 
quested, hath  not  delivered  the  said  writiug  to  the  said 
plaintiff,  but  unjustly  detains  the  same. 
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Fwr  deiaining  plans  of  an  estate  of  whUh  ike  plaintiff  was  tenant  for 

life. 

Id  a  plea  of  Detinue,  for  that  whereas  the  plaintiff  here- 
tofore, viz.  on  &c.,  at  &c.,  was  lawfully  possessed  of  cer- 
tain plans  or  delineations  of  certain  houses  and  lands  of  the 
plaintiff,  rtr.  a  certain  plan  of  a  certain  tract  of  land,  &c., 
situate  &c.,  (here  describe  the  pUms  sued  for^  mth  aJl  can- 
venient  certainty)  as  of  his  own  plans  or  delineations,  and 
being  so  possessed,  the  said  plaintiff  afterwards,  viz.  on  &c., 
casually  lost  the  said  plans  and  delineations  out  of  his  pos- 
session, which  thereafterwards,  viz.  on  the  same  day,  came 
into  the  hands  and  possession  of  the  said  Y  by  finding ;  and 
the  plaintiff  further  sailh,  that  although  the  said  Y  well 
knew  that  the  said  plans  and  delineations  were  the  proper 
plans  and  delineations  of  the  plaintiff,  and  although  request- 
ed by  the  said  plaintiff,  viz.  on  &c.,  at  &c.,  to  deliver  the 
same  to  the  plaintiff,  yet  the  said  Y  hath  not  delivered 
up  the  said  plans  and  delineations  to  the  plaintiff,  but 
wholly  refuses  so  to  do,  and  still  unlawfully  detains  the 
same. 

Note.  The  fonn  of  the  judgment  is  thus :  Therefore  it  is  con- 
sidered hy  the  courts  thai  the  said  plaintiff  do  recover  the  said  plans 
and  delineations  in  the  said  declaration  mentioned^  or  the  value  thereof 
together  toUh  his  damages^  costs  and  charges  aforesaid^  in  form  afore- 
said^  assessed  by  reason  of  the  said  Detinue^  ^c,    7  Weot.  645. 


REPLEVIN. 


Of  Replevin  at  Common  Law, 

This  action  lies  to  recover  goods,  and  chattels,  unlawfully  taken  from 
the  possession  of  the  plaintiff,  and  in  which  he  has  a  general  or  quali- 
fied property.  7  Johns.  140.  It  does  not  lie  for  things  annexed  to 
the  freehold,  until  severed.  4  Bac.  Abr.  385;  17  Johns.  R.  116.  It 
will  not  lie  for  choses  in  action,  but  only  for  goods  and  chattels,  which 
may  be  delivered  to  the  plaintiff,  and,  if  the  judgment  is  so,  may  be  re* 
turned  to  the  defendant.     It  lies  for  a  ship. 

What  property  or  possession  the  plaintiff  must  have. 

A  sheriff,  who  has  attached  goods  or  taken  them  in  execution,  may 
have  this  action  against  any  one,  who  unlawfully  takes  them  out  of  his 
possession.     14  Johns.  R.  34. 

If  a  cow  distrained,  &c.  has  a  calf,  Replevin  lies  for  the  calf.  F.  N. 
B.  69,  G. 
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If  goods  pledged  are  taken  from  the  posseesiori  of  the  pledgeie,  he 
may  maintain  this  action.  Co.  Lit.  145.  But  generally,  a  mere  baUee 
cannot  maintain  this  action.     10  Mod.  25. 

A  husband  may  have  Replevin  for  the  goods  of  the  wife,  taken  be- 
fore marriage,  alone,  or  he  may  join  his  wife.  2  Esp.  48 ;  F.  N.  B. 
69,  K. 

So,  an  executor  or  administrator  may  have  this  action,  for  the  goods 
of  the  testator  taken  in  his  lifetime.     See  1  Sid.  81. 

If  cattle,  unlawfully  taken,  return  to  the  owner,  he  may  maintain  Re- 
plevin for  the  unlawful  taking.    F.  N.  B.  69. 

Where  the  taking  is  lawful,  if  the  detention  is  unlawful,  in  some 
cases,  the  owner  may  maintain  Replevin ;  as  where  cattle  taken  dam* 
age  feasant^  are  detained  af\er  tender  of  amends.  So  in  all  cases 
where,  by  the  unlawful  detention  or  other  act,  the  party  becomes  a 
trespasser  ab  initio.  Some  late  cases  go  the  length  that  the  action  of 
Replevin  may  be  maintained  in  every  case,  where  the  detention  of  the 
goods  from  the  plaintiff  is  unlawful ;  whether  the  taking  of  the  goods 
by  the  defendant  were  originally  lawful  or  not.  15  Mass.  R.  359  ;  16 
Mass.  R.  147 ;  1  Dal.  156.  See  5  Mass.  R«  280  ;  15  Johnson's  Rep. 
401. 

And  now,  by  chap.  113,  of  the  Revised  Statutes  of  Blassaehasettsi 
sect  27,  Replevin  may  be  maintained  for  goods  unlawfully  detained. 

But  in  order  to  sustain  Replevin,  the  plaintiff  must  have  a  right  to 
immediate  possession  of  the  goods,  &c.  7  Term  Rep.  9 ;  3  Pick. 
255. 


By  and  against  wham  Rephoin  lies. 

This  action  may  be  maintained  against  one  who  commands  the  taking, 
as  well  as  against  the  unlawful  taker,  and  that,  severally  or  jointly  at  the 
plaintiff's  election.    2  Rol.  431, 1.  5. 

So  also  against  one  who  takes  cattle  damage  feasant^  if  detained  after 
tender  of  amends. 

Where  A  is  in  possession  of  a  quantity  of  any  thing,  in  bags,  barrels, 
6zc.,  of  which  a  certain  number  belong  to  B,  though  not  marked,  distin- 
guished, or  separated  in  any  manner,  and  the  whole  quantity  is  attached 
as  the  property  of  A,  B  may  replevy  the  number  of  bags,  6cc.  which 
belong  to  himself,  and  being  all  alike,  may  take  any,  indifferently,  to 
make  up  his  number.     See  9  Mass.  R.  427. 

But  if  A  and  B  are  tenants  in  common  of  a  chattel,  and  it  is 
attached  for  A's  debt,  B  cannot  maintain  Replevin  for  his  moiety, 
whether  the  whole  chattel  is  attached  as  belonging  to  A,  or  only  A's 
moiety.  If  it  appears  from  the  plaintiff's  own  showing,  that  he  is  but 
art  owner,  the  court  will,  ex  officio^  abate  the  writ  2  Mass.  R.  51 1. 
f  A  takes  B's  goods  and  delivers  them  to  C,  B  may  maintain  Re* 
plevin  against  C.  5  Mass.  R.  280.  But  unless  C  obtains  the  goods 
from  A  tortiously,  or  with  notice,  fiuere,  if  B  must  not  make  a  demand 
previously. 

But,  under  the  statute  of  this  commonwealth.  Replevin  lies  for  goods 
attached  on  mesne  process  or  taken  in  execution,  provided  the  debtor 
in  the  original  suit,  is  not  the  plaintiff  in  Replevin.  Therefore,  if  A's 
goods  are  taken  in  execution  for  B's  debt,  A  may  maintain  Replevin 
against  the  officer. 
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Where  R^evin  does  nol  lie. 

At  common  law  this  action  does  not  lie  for  goods  in  the  custody  of  the 
law ;  nor  for  money  ;  nor  for  materials  made  up ;  nor  for  animals  /era 
natura,    Bac.  Abr.  (4)  384. 

If  goods  are  taken  beyond  seas  from  the  owner,  and  afterwards  brought 
to  this  country,  Replevin  cannot  be  maintained.  Show.  91.  The  ac- 
tion is  local. 


Dedsums  under  Massaehuseits  statutes. 

A  writ  of  Replevin  must  be  indorsed.     3  Mass.  R.  199. 

A  Replevin  bond  is  good,  though  dated  after  the  service  of  the  writ, 
,  and  signed  by  some  of  the  plaintiffs  only.     14  Mass.  R.  313. 

If  plaintiff  lives  in  Middlesex,  defendant  in  Essex,  and  the  taking  is 
in  Suffolk,  under  the  statute  which  requires  ^^  that  all  personal  or  tran- 
sitory actions,"  must  be  brought  in  the  county  where  one  of  the  parties 
reside,  where  must  Replevin  be  brought  ?  Replevin  is  not  transitory, 
though  it  is  a  persona!  action';  the  clause  must  therefore  be  restrained 
to  transitory  actions,  and  must  be  construed,  as  if  it  had  been  said,  all 
transitory  actions.  For  all  transitory  actions  are  personal.  And  the 
word  transitory  is  put  in,  to  show  in  what  sense  the  word  personal  is 
used.  For  the  ellipsis  should  be  supplied  thus,  *^  all  personal,  or 
which  is  the  same  thing,  (though  it  be  not  so)  **  transitory  actions. 
Replevin  must  therefore  be  brought  in  Suffolk,  where  the  taking  hap- 
pened. If  brought  in  the  wrong  county,  judgment  will  be  arrested  after 
verdict.  Robinsan  v.  Mead^  7  Mass.  R.  353.  But  if  goods  are  taken 
in  Suffolk  and  carried  into  Essex,  Replevin  may  be  brought  in  either 
county.     1  Str.  507 ;  2  B.  &  P.  461. 

Under  the  Revised  Statutes  of  Massachusetts,  chap.  113,  sect.  28, 
the  action  is  to  be  brought  in  the  county  where  the  goods  are  detained, 
&c. 

Though  the  Replevin  bond  should  be  taken  for  more  than  double  the 
value  of  the  goods  named  in  the  writ  of  Replevin,  it  is  no  ground  to 
quash  the  writ.    8  Mass.  R.  153. 

If  the  officer  takes  the  goods  from  the  defendant's  possession,  before 
the  plaintiff  executes  the  bond,  but  does  not  deliver  them  to  the  plaintiff 
until  after  it  is  executed,  it  is  sufficient.  7  Mass.  R.  97.  But  if  after 
taking  the  goods  from  the  defendant,  the  plaintiff  never  executes  the 
bond,  will  not  the  writ  be  quashed,  and  will  not  the  officer,  and  the 
plaintiff  in  the  writ  of  Replevin,  be  liable  to  an  action  of  trespass  ? 
Quare. 

Previous  to  the  statute,  1822,  chap.  1 10,  if  the  defendant  died  pend- 
injz  an  action  of  Replevin,  the  cause  of  action  did  not  survive  ;  but  by 
that  statute,  if  either  party  dies,  his  executor  or  administrator  may  come 
in  and  prosecute  or  defend,  as  the  deceased  party  might  have  done. 
And  DOW,  by  the  Revised  Statutes,  ch.  93,  sec.  7,  this  action  survives, 
&c. 
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544  REPLEVIN. 

statute  of  the  commonwealth.  It  should  be  observed  that  a  writ  of 
Wiihernam  is  provided,  id  case  of  a  return,  on  an  execution  in  favor  of 
the  plaintiiT,  that  the  goods  are  eloigned.  By  the  common  law,  a  writ 
of  Withernam  might  be  had  against  the  defendant,  in  case  of  such  re- 
turn, on  mesne  process,  but  no  such  is  provided  in  the  statute  of  this 
Commonwealth. 

The  description  of  the  property  to  be  replevied  should  be  certain 
and  true.  But  the  object  of  the  description  is,  not  to  enable  the  offi- 
cer to  find  it  himself,  and  deliver  it  to  the  plaintiff,  but  it  is  in  order  that 
it  may  appear  on  the  writ  that  the  officer  was  warranted  in  delivering 
the  property  to  the  plaintiff.  Thus,  if  the  description  is,  ^^  one  black 
horse,"  this  is  sufficiently  certain  ;  though,  if  the  defendant  happens  to 
have  four  or  five  black  horses  in  possession,  it  will  not  be  sufficient  to 
enable  the  officer  to  select  the  particular  horse,  himself.  But  this  is 
sufficient  to  warrant  the  sheriff  in  delivering  a  black  horse  to  the  plain- 
tifff  and  the  particular  horse  should  be  pointed  out  by  the  plaintiff  or 
some  one  in  his  behalf.     See  2  Saund.  74 ;  Str.  1015. 

The  action  may  be  brought,  and  consequently  tiie  declaration  may 
allege  the  taking,, in  any  county  in  which  the  goods  are  found  after  the 
first  taking.    2  Wils.  354 ;  2  B.  &  P.  480. 

Where  Replevin  is  brought  by  husband  and  wife,  for  the  chattels  of 
the  wife  taken  before  marnage,  the  taking;  must  be  alleged  to  ikeir  dam* 
age  and  not  to  the  husband^a  damage  alone.  Strange,  1015 ;  1  Moore, 
38a 

Where  some  of  the  cattle  are  taken  in  A,  and  some  in  B,  the  de* 
claration  should  designate  those  which  were  taken  in  each  place.  Lit. 
37. 

It  is  said,  1  Moore,  886,  that  in  Replevin  for  taking  goods,  the  value, 
as  well  as  the  number,  must  be  stated  with  certainty ;  but  this  is  the 
rule  only  whore  the  action  is  in  the  detinet  The  usual  form  is  in  the 
detinet,  for  the  sheriff  replevies  the  goods  and  delivers  them  to  the  plain- 
tiff.    1  Saund.  347,  b.  2. 

As  there  is  no  new  assignment  in  Replevin,  as  there  is  in  Trespass, 
greater  certainty  is  necessary  in  showing  the  place  of  taking  in  the  de- 
claration in  Replevin,  than  in  Trespass.  But  if  the  cattle  are  taken  at 
A,  and  led  through  B,  the  taking  may  be  alleged  to  have  been  at  B, 
and  if  the  defendant  has  a  justification  for  taking  them  at  A,  he  must 
plead  it  specially.  Ibid,  in  notU^  cites  Dyer,  246 ;  1  Wils.  219 ;  3 
Wils.  297. 

Replevin  in  the  detinet  is  where  the  goods  remain  in  the  hands  of 
the  taker,  in  which  case  the  plaintiff  rccoverat  the  value  of  the  goods, 
as  well  as  damages  for  the  detention.  Ibid.  This,  however,  is  obso- 
lete. 

It  is  seen,  before,  that  part  owners  must  join,  and  that  one  cannot  sue 
alone  for  an  undivided  part ;  on  the  other  hand,  if  A^s  cattle  and  B^s 
cattle  are  taken  together,  thev  cannot  join  in  a  Replevin.  Each  must  sue 
separately.    Com.  Dig.  Plead.  3  K.  10. 
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TRESPASS. 

All  action  of  Trespass  lies  for  any  injury  done  to  a  man^s  person  or 
personal  or  real  estate,  accompanied  with  any  species  of  direct  force, 
whether  actual  or  implied. 

1,  Assault  and  Battery • 

Trespass  to  the  person,  or  assault  and  battery,  as  it  is  usually  termed, 
may  be  brought,  not  only  for  violence,  offered  immediately  to  the  plain- 
tiff by  the  defendant,  but  also  for  any  act  done  by  the  defendant,  by 
which  another  person  or  thing  causes  a  battery ;  as  where  one  pushes 
another  against  the  plaintiff,  or  strikes  a  horse  so  that  he  kicks  the  plain- 
tiff, (L.  Raym.  955 ;)  or  throws  a  squib  into  a  market  pkice,  which  is 
thrown  about  by  different  persons  to  keep  the  danger  from  themselves, 
until  it  strikes  the  plaintiff,  he  may  maintain  this  action  against  the  first . 
agent  or  thrower.    3  Wils.  403 ;  Salk.  637. 

If  A  license  B  to  beat  him,  the  license  is  void,  and  A  may  still  main- 
tain an  action  for  a  battery  against  B.     Comb.  218. 

Where  there  is  a  mere  trial  of  skill  at  any  lawful  pastime,  and  one  of 
the  parties  is  hurt,  this  action  cannot  be  maintained.  '  As  if  two  per- 
sons should  play  at  cudgels,  6ic.  It  was  held,  however,  that,  where 
two  boxed  by  consent,  and  one  was  hurt,  it  was  no  bar  to  the  action, 
(Bui.  N.  P.  16,)  because  the  act  of  boxing  is  unlawful.  This,  how- 
ever, is  to  be  understood  of  prize-fighting  or  pugilism,  as.  practised 
in  England,  which  is  fighting  by  consent,  and  doing  each  other  all  the 
injury  practicable,  provided  the  parties  do  not  transgress  the  laws  of 
that  brutal  pastime,  which  of  course  is  unlawful  as  a  breach  of  the 
peace. 

An  offer  or  attempt  to  strike  or  seize  a  person  ;  lying  in  wait  for 
him ;  or  besetting  his  house,  dsc. ;  putting  the  hand  on  his  sword  to 
draw  it ;  without  actually  touching  his  person  in  either  case,  is  suffi- 
cient to  constitute  an  assault.  1  Went.  256  ;  1  Salk.  79.  To  assaults, 
as  thus  defined,  intention  is  essential.  For  if,  when  a  man  places  bis 
hand  on  his  sword,  he  uses  any  expressions,  which  show  he  has  no  in- 
tention to  use  his  sword,  it  will  not  amount  to  an  assault.  2  Mod.  3, 
Redman  v,  Edolfe. 

A  man  cannot  sue  for  an  assault  alone,  but  should  declare  for  an  as- 
sault and  battery ;  and,  if  there  was  an  assault,  he  may  recover  for  that 
although  there  was  no  battery.    2  Lev.  102 ; .  1  Vent.  256. 

A  battery  is  the  commission  of  violence  to  another  person,  by  beat- 
ing, pushing,  or  touching  his  person,  in  any  angry  or  spiteful  manner 
whatever.  But  jogging  a  person  in  earnest  discourse,  is  no  battery* 
A  mayhem  is  an  aggravated  battery,  and  consists  in  depriving  a  person 
permanently  of  the  use  of  any  member  necessary  for  his  defence,  as  a 
tiand,  arm,  eye,  6ui. 

Imprisonment  is  any  detention  of  a  person  without  his  consent, 
wherever  committed,  and  of  however  short  continuance ;  thus  to  take 
a  person  by  the  collar,  and  hold  him  in  the  street,  if  without  lawful  cause 
and  without  his  consent,  is  a  false  imprisonment.  The  law  is  the  same 
with  regard  to  all  unlawful  arrests.  Whether  words  alone  will  consti- 
tute a  false  imprisonment,  is  not  quite  settled.  But  suppose  E  points  a 
musket  at  F,  and  tells  him  he  will  shoot  him  if  he  stirs,  is  not  that  an 
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imprisonment  ?    Or  suppose  an  officer  tells  a  man  that  lie  is  hia  pris* 
oner,  and  the  man  submits  and  goes  with  him  without  more  ? 

Where  an  Arrest  may  he  justified. 

An  arrest  is  justified,  if  made  pursuant  to  a  lawful  warrant  directed  to 
the  party  making  it.  It  may  be  justified  by  an  qficer^  without  a  war* 
rant,  if  a  felony  has  been  committed,  and  there  is  probable  cause  to 
suspect  the  person  arrested,  though  he  may  be  innocent. 

Sri  an  officer  may  justify  an  arrest  toiihotU  warranty  during  an  afiray, 
and  to  prevent  a  breach  of  the  peace  ;  but  not  after  the  affray  is  over. 

And  it  seems,  that  any  private  person  may  so  far  interfere,  as  to  re- 
strain any  one  firom  a  breach  of  the  peace ;  and,  where  a  felony  has 
been  committed,  may,  tDithout  toarranl^  arrest  the  perpetrator  ;  but  this 
he  will  do  at  his  peril,  for,  should  it  turn  out  that  the  party  arrested  is  in« 
nocent,  he  may  have  this  action  for  the  assault,  battery,  and  false  impris- 
onment. Qiksre,  if  probable  cause  to  suspect  a  person,  whore  there  has 
been  a  felony  committed,  will  not  be  sufficient  to  justify  the  detention 
of  such  person,  by  a  private  individual,  until  the  fact  can  be  ascertain- 
ed ?  Public  policy  seems  to  require  it,  since  otherwise,  for  want  of  an 
officer,  the  greatest  criminals  may  escape  with  impunity. 

What  wUl  justify  an  Assault  and  Battery^  4^. 

Generally,  in  the  resistance  of  unlawful  violence,  a  person  is  justified 
in  using  any  degree  of  force,  which  self-defence  may  render  necessary  ; 
or,  which  the  protection  of  a  husband,  wife,  parent,  or  child  may  re- 
quire. 3  Salk.  46 ;  Lord  Raym.  62.  A  servant  also  may  justify  any 
force  which  may  be  necessary  for  the  defence  of  his  master ;  but  it 
should  be  pleaded,  that  plaintiff  would  have  beat  his  master.    Stra.  3. 

An  assault  alone  without  a  battery,  as  a  blow  aimed  or  offisred,  is 
sufficient  to  excuse  a  battery  on  the  defendant's  part,  if  he  cannot  other- 
wise avoid  it,  since,  if  he  waited  till  the  blow  had  taken  efiect,  it  might 
be  too  late  to  prevent  the  injury,  as  he  might  be  disabled  by  the  blow. 
But,  as  such  a  battery  can  only  be  justified  on  the  ground  of  self-de- 
fence, ^.,  as  before  stated,  an  assault  will  not  justify  a  battery  alto- 
gether disproportioned  to  it  See  2  Salk.  642.  An  officer  may  jus- 
tify a  battery  of  any  prisoner  who  resists.  A  master  may  moderately 
correct  his  scholars  or  apprentices ;  a  parent,  his  child.  So  also  a  mas-. 
ter  of  a  ship  may  moderately  correct  his  seamen  for  misconduct  on 
board  his  ship,  for  the  necessary  preservation  of  discipline.  14  Johns. 
R.  But  if  immoderately  or  unreasonably,  he  will  be  liable.  lb.  So 
a  man  may  justify  a  battery  upon  any  one,  who  unlawfully  takes  away 
his  goods,  while  in  the  act,  or  who  would  unlawfully  force  into  his 
house.    8  T.  R.  78. 

No  action  for  a  battery  can  be  sustained  against  any  officer  for  turning 
out  of  church  one  who  disturbs  the  congregation,  or  a  funeral  proces- 
sion. Nor  against  a  private  individual.  Modem  R.  168  ;  1  Lev. 
196. 

No  action  for  assault  and  battery,  or  false  imprisonment,  can  be  main* 
tained  agtiinst  one  who  restrains  another  from  doing  mischief. 
'  Where  a  person  comes  quietly  into  a  housci  the  owner  must  first  re- 
quest  him  to  depart,  before  he  can  justify  laying  hands  upon  him  to 
mm  him  out ;  and  eyen  then  must  use  no  more  violence,  than  is  neces- 
sary for  that  purpose.    8  T.  R.  299. 
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A  man  may  joatify  an  aasanlt  and  even  a  battery,  in  defence  of  \m 
beasts.     Qiuure.    See  Lntw.  1468. 

A  justice  of  the  peace  may  personally  arrest  any  one,  who  breaks  the 
peace  in  his  presence ;  or,  by  words  without  warrant,  may  authorize  any 
by-stander  to  do  so.  But  a  warrant  is  necessary,  if  the  breach  of  the 
peace  is  in  his  absence. 

An  oflicer  committing  a  person,  must,  at  his  peril,  see  that  his  warrant 
is  legal.    Cro.  Jac.  81. 

Any  prirate  pefson  may  justify  breaking  into  a  house  to  prevent  mur- 
der, rape,  robbery,  an  affray,  dec.,  and  may  restrain  the  ofiepders. 

Any  private  person,  present  when  a  felony  is  committed,  is  bound  to 
arrest  the  felon ;  and,  where  absolutely  necessary  to  arrest  the  ofiender, 
may  justify  breaking  the  doors  of  his  house,  or  the  house  of  a  stranger 
for  that  purpose.  But^in  all  such  eases,  there  should  be  a  previous 
demand  of  admission,  and  a  statement  of  the  cause  of  it 

If  is  laid  down  that  an  officer,  informed  of  a  felony  actually  com- 
miiied^  may,  without  warrant,  arrest  the  person  suspected,  and  break 
doors  for  that  purpose,  though  the  party  be  innocent,  if  there  be  proba- 
ble cause. 

And  if  there  is  only  probable  cause  to  suspect,  that  a  felony  has 
been  committed,  and  the  officer  is  informed  of  it,  and  arrests  an  inno- 
cent person,  upon  probable  cause  of  suspicion  against  him,  it  is  now 
clear  that  the  officer  is  justified.  See  Doug.  358.  This  appears  rea- 
sonable, because  if  he  should  wait  for  a  warrant,  the  person  suspected 
might  escape  ;  and  whether  any  act  is  absolutely  felonious  or  not,  may 
sometimes  depend  on  circumstances  of  which  the  officer  is  not  the 
judge*  and  it  is  against  good  policy^  where  there  is  reason  to  believe  that 
a  felony  has  been  committed,  to  compel  the  officer  at  his  peril  first  to 
make  the  fact  certain,  before  he  arrests  the  person  whom  there  is  prob- 
able cause  to  suspect.  But  a  private  person,  not  being  under  the  same 
obligation  in  such  case,  has  not  the  same  indemnity  extended  to  him. 
But  he  must  at  his  peril  ascertain  that  a  felony  has  been  committed, 
before  he  arrests  any  one  upon  probable  cause  of  suspicion  against  him» 
See  1  East's  P.  C.  300,  301.    {See  Phillips  v.  TruU,  11  Johns.  R.  444.) 

It  is  laid  down,  that  where  E  has  a  warrant  against  F,  and  6  affirms 
himself  to  be  P,  and  E  arrests  him,  that  G  may  have  this  action  against 
E.  See  Hard.  323;  Moor.  457.  But  it  seems  unreasonable  that  6 
should  have  an  action  against  E  in  such  case,  unless  £  keeps  him  im- 
prisoned aAer  notice  of  the  fiict.  For  E  is  not  in  fault,  and  whatever 
G  suffi^rs  is  from  his  own  fiilsehood ;  and  tolenli  non  fil  infuria, 

h  is  said  a  jailer  may  give  reasonable  correction  to  his  prisoner.  1 
Hawk.  P.  C.  130.  This  doctrine  appears  to  be  laid  down  too  broadly. 
A  jailer,  being  responsible  for  the  safe  custody  of  a  prisoner,  without 
doubt  may  make  use  of  any  restraint  necessaiy  for  that  purpose.  So 
also,  having  the  management  and  superintendence  of  the  prison,  he  may 
compel  submission  by  the  prisoners  to  his  will,  in  cases  where  the  law 
intrusts  him  with  a  discretionary  authority.  For  instance,  if  a  pris- 
oner is  in  the  room  E,  and  the  jailer  chooses  that  he  should  occupy  the 
room  P,  the  jailer  has  no  authority  to  beat  him  until  he  goes  voluntarily 
into  the  room  P,  as  he  would  have,  if  be  had  the  authority  of  admin- 
istering reasonable  correction.  On  the  contrary,  the  jailer  in  case  of 
cesisiance,  has  only  an  authority  to  call  for  assistance  and  remove  him 
by  force. 

An  action  for  false  imprisonment  may  be  maintained  for  an  arrest  on 
Sunday  on  civil  process.    Salk.  78. 
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Where  a  party  is  arrested  under  void,  or  irregular  prooeae,  or 
uuder  process  from  a  court  not  having  jurisdiction,  this  action  may 
be  maintained  against  the  person  named  as  plaintiff  in  such  pro- 
cess. 3  Wilson,  341  ;  1  Strange,  509  ;  Cro.  Jac.  514 ;  2  BL  R. 
1141. 

Where  the  arrest  and  imprisonment  are  justifiable,  if  there  are  any 
circumstances  of  cruelty  or  oppression  practised,  this  action  may  be 
maintained  for  a  false  imprisonment*     1  T.  R.  536. 

Where,  after  an  arrest,  the  plaintiff  in  the  actiim  orders  the  sheriff 
to  discbarge  the  defendant,  and  the  sheriff  detains  him,  such  de- 
fendant may  maintain  this  action  against  the  sheriff.  So  in  case  of  a 
supersedeas. 

Where  the  false  imprisonment  is  procured  to  be  done  by  a  third  per- 
son, this  action  may  be  maintained  against  the  person  procuring.  2  Bi. 
R.  1056. 

It  may  be  maintained  in  this  country  for  false  imprisonment  in  a  for- 
eign country.    Cowp.  161.     Quaare  in  every  case. 

2.  Far  injuries  to  a  man^a  goods  and  personal  estate. 

An  action  of  Trespass  may  also  be  maintained  against  any  one,  who 
takes  and  carries  away,  injures,  spoils  or  destroys  any  of  the  goods,  or 
cattle,  or  chattels,  or  charters  of  another.  So  also  for  taking  a  sum  of 
money  numbered ;  for  taking  away  a  ship ;  an  ox ;  a  bond  or  other 
writing ;  for  driving  sheep  with  a  dog ;  for  beating  a  horse  ;  for  spoiling 
clothes,  dsc. 

And  a  bare  possession  of  any  of  the  foregoing,  is  sufRcient  to  main- 
tain this  action  against  a  mere  wrongdoer ;  thus  a  mere  bailee,  or  a  sher- 
iff who  has  taken  possession  of  the  goods  under  mesne  or  final  process, 
may  maintain  this  action.  13  Johnson^s  Rep.  141,  561.  An  executor 
may  have  Trespass  for  the  goods  of  the  testator  taken  out  of  the  execu- 
tor^s  possession  ;  but  for  those  taken  out  of  the  testator^s  possession,  he 
should  bring  Trover  or  Detinue,  and  waive  the  trespass ;  since  Trespass 
does  not  survive. 

But  now,  under  the  Revised  Statutes  of  Massachusetts,  the  actions  of 
Trespass  for  assault  and  battery,  &c.,  or  for  goods  taken  and  carried 
away,  and  Trespass  or  Case,  for  damages  done  to  real  or  personal  estate, 
survive  for  and  against  an  executor  or  administrator.  Chapter  93, 
section  7. 

So  also  a  consignee  or  purchaser  of  goods  may  maintain  Trespass, 
though  he  has  never  been  in  actual  possession  of  them. 

So  aAer  the  death  of  a  wife  or  servant,  the  husband  or  master  may 
maintain  trespass  for  taking  either  with  the  plaintiff's  goods. 

But  the  plamtiff  must  either  have  an  actual,  or  constructive  possession 
of  goods,  in  order  to  maintain  Trespass ;  and  where  he  has  a  right  to 
reduce  them  into  his  actual  possession  when  he  pleases,  it  is  sufficient. 
8  Johns.  432 ;  11  Johns.  285. 


Where  Drespass  for  goods  does  not  lie. 

An  action  of  Trespass  cannot  be  maintained  for  goods,  which  the  par- 
ty comes  lawfully  by ;  as  by  the  delivery  of  the  plaintiff;  of  a  sheriff; 
by  finding ;  upon  a  sale,  though  the  seller  was  not  the  owner,  if  the 
buyer  did  not  know  it. 


TSESPAlg.  54» 

But  h  18  sftid,  if  A  finds  the  goods  of  B,  and  embezzles  them,  B 
mty  maintain  Trespass  for  them ;  but  it  would  be  safer  to  bring  Trover 
or  Detinue. 

This  action,  as  well  as  Tre^Miss  for  an  assault  and  battery  and  false 
imprisonment,  is  transitory. 

Where  goods  are  altered  tfi  form^  afler  being  taken  from  the  plain- 
tiff's possession,  ho  may  justify  retaking  them ;  as  if  timber  is  cut  up 
into  boards,  or  cloth  is  cut  up  into  pieces. 

But  if  they  are  materiidly  altered,  or  wrought  up  with  other  mate- 
rials, it  seems  they  cannot  be  retaken  ;  but  tiie  plaintiff  must  resort 
to  his  proper  form  of  action,  as  Trover,  Trespass,  &c.,  according  to 
circumstances.  See  Mod.  19,  20.  QtMsre.  It  is  there  laid  down 
that  if  cloth  is  made  up  into  clothes,  the  ck>thes  may  be  taken,  but  this 
must  be  understood  with  some  reservation.  See  the  CwU  Law  on  iku 
sulject. 

A  man  never  becomes  a  trespasser  by  a  bare  non-feasance.  Ld. 
Baym.  188 ;  8  Ca  146,  b. 

In  what  cases,  Cass  is  the  proper  form  of  action,  and  not^  Tbespass, 
see  ante,  Casb. 

• 

3.    Trespaee  to  lands  and  tenements^  or  quare  dausum  fregit. 

For  an  injury  to  the  lands  or  tenements  of  another,  an  action  of 
Trespass  quare  claueum  fregit^  may  be  maintained. 

This  action  may  be  maintained  for  entering  one's  house  or  close 
without  license  *,  for  treading  down,  eating,  or  spoiling  hay,  grass,  &c., 
with  cattle,  &c. ;  for  breaking  down  fences ;  cutting  down  trees,  &c. ; 
for  hunting  in  one's  land,  &c. 

What  is  a  svfieient  possession. 

Actual  possession  is  necessary  to  maintain  this  action,  but  a  bare  pos- 
session is  sufficient  against  a  mere  wrongdoei^  4  Taunt.  547.  And 
therefore  tenant  at  will,  or  by  sufferance,  can  maintain  this  action  against 
a  stranger.  2  Roll.  551.  The  lessor  in  such  case  may  also  main- 
tain Trespass  for  an  injury  to  the  land.  So  a  mere  lessee  or  gran- 
tee of  herbage,  underwood,  &c.,  although  the  soil  does  not  pass, 
may  recover  in  this  action  for  any  injury  to  their  interests.  But  a 
commoner  cannot  have  this  action  ;  he  must  bring  a  special  action 
on  the  case. 

So  a  disseizor  may  maintain  Trespass  against  every  one  but  the  dis- 
seizee or  his  attorney. 

A  disseizee  may  maintain  this  action  against  the  disseizor  for  his  first 
entry,  without  re-entry  ;  or,  against  any  claiming  under  him,  for  the 
Trespass  during  that  time,  but  the  disseizee  must  first  re-enter, 
and  then  he  may  recover,  for  the  whole  time  he  has  been  out  of 
possession,  against  the  disseizor,  or  thoc»e  who  have  been  in  posses- 
sion under  him,  by  laying  the  trespass  with  a  continuando.  Mod.  461  ; 
Co.  Lit.  257,  a«  , 

If  an  heir  enters  upon  an  abator,  he  cannot  maintain  Trespass  for 
the  wrong  done  before.     5  Com.  Dig.  537. 

Though  a  bargainee  in  England  cannot  maintain  Trespass  before 
entry ;  yet,  under  our  common  deed  with  warranty,  acknowledged 
and  recorded,  it  seems  Trespass  may  be  maintained  without  actual 
entry. 
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A  lessor  eaaaot  nudntein  Ttmpma^  qumre  dmumk  fif€gU,  aguoat  a 
stranger,  diiring  the  coDtiauaace  of  the  lease.  But  the  tenant  in  pos- 
session may  bring  Trespass,  and  for  an  injury  to  the  reversion,  the  lessor 
must  bring  Case.  1  Johnsoo^s  Reports,  511 ;  3  Johnson's  Bepoits, 
461. 

But  after  a  disseisin,  if  the  disseiase's  estate  determines  before  entry, 
he  may  maintain  Trespass  against  the  disseisor  without  entry  ;  because 
the  disseizee  has  no  right  to  enter.    2  Bol.  550. 

Where  a  man  sells  his  land,  he  may  maintain  Trespass  for  a  wrong, 
done  before  the  sale.    2  Rol.  569,  b.  20. 

Where  the  owner  of  land  lets  it  on  shaies  lo  another,  they  may  join 
in  Trespass  against  a  third  person,  who  commits  a  Trespass  afecting 
their  joint  interest.  3  Johns.  R.  216.  But  the  lease  must  be  for  moro 
than  a  single  crop*     8  Johns.  R.  151. 

Whero  there  is  a  lease  at  will,  if  the  tenant  at  will  commits  voluntary 
waste,  it  is  a  determination  of  the  tenancy,  and  the  lessor  may  recover 
in  Trespass  against  such  tenant.  7  Johns.  R.  1.  Ld.  Coke  assigns  as 
a  reason,  because  voluntary  waste  is  an  act  contrary  to  the  trust  reposed 
by  lessor  in  tenant  at  will.     Co.  Lit.  57,  a. 


Against  whom  TrespoBt  quare  dauaum  fregit  may  he  maintained* 

Trespass  is  joint  and  several  in  its  nature,  and  every  one  aiding  or 
abetting,  or  commanding  a  Trespass,  is  liable  for  the  whole  damage, 
and  may  be  sued  for  it  alone,  or  jointly  with  the  others,  at  the  plaintiff's 
election ;  and,  if  the  plaintiff  recovers  for  the  whole  damage,  of  one, 
although  the  others  may  plead  that  recovery  in  bar  of  another  action 
for  the  same  trespass  against  them ;  yet  such  defendant,  so  paying,  can 
have  no  acUon  for  a  contribution. 

Where  cattle  belonging  to  £,  in  the  custody  of  F,  escape  into  G's 
land,  and  do  a  trespass  there,  G  may  maintain  Trespass  against  E  or  F 
at  his  election.    2  Rol.  546, 1.  20. 

Where  a  man  has  an  authority  given  him  hy  ?aio,  and  he  abuses  it  hy 
misfeasance^  he  becomes  a  trespasser  ah  initio.  But  a  man  does  not 
become  a  trespasser  ab  initio^  by  a  bare  non-feasance^  8  Co.  146,  b; 
13  Johns.  414 ;  15  Johns.  R.  401. 

And  where  a  man  has  a  license  gifen  him  hy  the  party ^  and  abuses 
it,  he  does  not  become  a  trespasser  ab  initio.  13  Johns.  R.  414  ;  8 
Co.  46,  b. 

Neither  can  a  man  become  a  trespasser  ab  initio^  unless  he  was  im- 
plicated at  first     Anthonys  N.  P.  159,  a. 

Where  £  and  F  contract  for  the  sale  of  land  belonging  to  F,  and  E 
enters  upon  it  and  cuts  timber,  and  afterwards  the  contract  is  rescinded 
hy  E,  F  may  maintain  Trespass  against  £.  9  Johnson^s  Reports, 
35. 

Where  E  hires  land  of  G  on  shares,  and  afterwards  assigns  his  inter- 
est in  the  crop  growing,  to  F,  if  a  stranger  cuts  and  carries  away  the 
crop,  F  must  sue  in  his  own  name,  and  cannot  maintain  Trespass  in  the 
name  of  E.    9  Johns.  R.  143. 

To  enter  a  dwellinghouse  without  license  is  generally  a  trespass  ;  but 
where  there  is  a  familiar  intimacy,  it  may  be  shown  as  evidence  of  a 
license.  To  enter  an  inn  without  express  permission,  is  no  trespasa ; 
for,  keeping  an  inn  amounts  to  a  general  license.    If  a  man  enters  a 
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dwellingfaouse  by  petiiiiHioii,  and  coatinnes  there  after  a  requeet  to  leare 
it,  he  becomes  a  trespasser.     12  Johns.  R.  848. 

lo  the  case  cited,  it  is  said,  he  becomes  a  trespasser  ab  inUio;  but 
fuitre  of  this,  since  the  license  to  enter  is  not  given  by  law,  but  is  the 
act  of  the  f>arty. 

]f  a  person  having  a  right  to  enter,  enters  with  force,  he  is  not  liable 
to  an  action  of  TVs^mms,  though  he  may  be  indicted  for  it  18  Johns; 
R.285. 


Where  Trespass  quare  clausum  fregU  cannot  he  maintained. 

An  heir  cannot  maintain  Trespass  against  an  abator,  because  he  has 
never  been  in  possession. 

An  owner  of  a  pew  cannot  maintain  Trespass  for  entering  it,  because 
he  has  not  exclusive  possession ;  the  possession  of  the  church  being  in 
the  parson.     1  T.  R.  480. 

If  a  man  imprisons  me  wrongfully,  I  may  justify  the  breaking  of  win* 
dows  or  doors  to  get  out     Com.  Dig.  Trespass,  D, 

If  E  sells  F  all  his  trees,  F  may  enter  E^s  land  to  cut  them  down,  Sic. 
when  he  pleases.    2  Rol.  567. 

If  E^s  house  is  on  fire,  and  I,  to  save  my  own,  pull  his  down,  he  can 
maintain  no  action  against  me.     Ibid. 

If  cattle  are  damage  feasant  on  my  land,  I  may  drive  tliem  out,  but 
must  not  injure  them.     4  Co.  88,  b. 

An  executor  may  enter  to  take  timber  belonging  to  the  deceased  ;  so 
a  reversioner  may  enter  to  view  waste,  if  he  does  not  break  a  door  or 
window.    2  Rol.  568. 

If  cattle  going  along  in  the  highway,  eat  raptim  et  sparsim 
against  the  will  of  the  owner,  it  will  excuse  the  Trespass.  2  Rol. 
556. 


Other  cases  where  Trespass  may  he  maintained. 

Trespass  lies  for  the  husband  for  the  battery  of  his  wife,  whereby  he 
lost  her  society,  dec.     Com.  Dig.  Trespass,  B.  5. 

So  it  lies  for  the  battery  of  a  servant,  whereby  plaintiff  lost  her  ser- 
vice. 

Trespass  also  is  frequently  brought  by  a  husband  for  the  seduction  of 
his  wife  or  daughter,  and  then  usually  the  declaration  is  in  Trespass 
quare  clausum  jregit^  and  the  special  matter  is  alleged  by  way  of  ag- 
gravation. 

Trespass  lies  for  procuring,  by  fear  and  influence,  an  independent 
foreign  prince  to  imprison  the  plaintiff.     2  Bl.  1055. 

If  a  justice  of  the  peace  maliciously  grants  a  warrant  against  an- 
other, without  any  information,  upon  a  supposed  charge  of  felony. 
Trespass  lies  against  him.  Comyn^s  Digest,  Trespass,  B.  5,  cites  2  T. 
B.  225. 

Trespass  lies  against  an  attorney  who  sues  out  irregular  process  and 
delivers  it  to  an  oflicer.     Bl.  860. 

Trespass,  it  is  now  settled  in  this  commonwealth,  is  the  proper  remedy 
against  assessors  for  an  illegal  assessment.     See  ante^  Case. 

But  assessors  of  a  town,  acting  with  fidelity  and  integrity  in  assessing 
a  tax,  dtc.  are  not  responsible  in  any  form  of  action,  for  accideaily 
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aneastng  a  person  not  an  inhabitant  of  the  town,  and  so  not  liaUe  to  be 
taxed.     Baker  ▼.  AHetiy  21  Pick.  382. 

If  the  plaintiff  *s  property  in  such  case,  should  be  taken  and  sold,  under 
a  warrant,  he  has  no  remedy,  under  the  Rev,  Stat  ch.  7,  sec.  44, 
against  the  assessors.  He  may,  however,  recover  the  money  back  from 
the  town.  See  ib,  A  very  unsatisfactory  remedy,  and  which  sometimes 
must  be  wholly  inadequate*  £  has  a  new  chaise  worth  9200.  He  is 
assessed  in  a  wrong  place.  The  deputy*sheriff,  under  a  warrant,  takes 
his  chaise,  and  E  not  being  able  to  raise  the  money,  it  is  sold  at  auctioa 
for  $50 ;  E  has  no  remedy  except  to  recover  back  the  $50  from  the 
town,  supposing  the  tax  to  have  amounted  to  so  much. 

Where  a  Trespass  is  done  to  several  at  the  same  time,  each  should 
bring  the  action  severally.  3  Lev.  354.  Unless  where  they  have  a 
joint  interest  in  property,  the  subject  of  the  Trespass. 

Where  a  Trespass  is  done  by  several,  the  action  may  be  brought 
against  all,  or  any  of  them.     1  Lev.  4L 

If  E^s  wife  puts  E*s  cattle  into  F's  land,  F  may  maintain  Trespass 
against  E.    2  Rol.  553,  b. 

But  if  E*s  servant  puts  his  cattle  into  F^s  land,  without  his  master^s 
knowledge,  F  may  maintain  Trespass  against  the  servant,  but  not  against 
the  master. 

If  cattle  in  E*s  custody  do  a  trespass.  Trespass  may  be  brought 
against  E,  or  against  the  owner,  at  the  plaintiff  *s  election.  Rol.  546* 
Lut  trespass  cannot  be  maintained  against  a  man  for  an  act  to  which  be 
is  neither  aiding  nor  consenting ;  as  if  E  strikes  a  horse  on  which  F  is 
riding,  and  the  horse  kicks  G,  G  may  maintain  Trespass  against  E,  but 
not  against  F.    Salk.  637. 

After  a  recovery  of  land  in  ejectment.  Trespass  is  also  a  proper  rem- 
edy for  the  plaintiff  to  resort  to,  for  the  purpose  of  recovering  the  mesne 
profits.  But  where  the  recovery  is  had,  not  by  ejectment,  but  by  a  writ 
of  entry,  or  other  real  action,  it  is  not  equally  clear,  to  what  extent  the 
demandant  or  plaintiff  may  obtain  redress. 

But  now,  under  the  Revised  Statutes  of  Massachusetts,  the  demandant 
in  a  writ  of  Entry,  is  entitled  to  recover  damages,  in  lieu  of  rents  and 
profits,  dsc  dsc.    Ch.  101,  sec.  14. 


Of  danutgee  in  Trespa$$. 

It  seems,  the  plaintiff  may  recover  for  all  the  direct  damages  result- 
ing from  the  act  of  the  defendant,  even  if  a  considerable  time  should 
elapse  before  those  consequences  follow,  and  is  by  no  means  obliged  to 
rely  on  an  action  on  the  case,  for  that  purpose.  But,  these  damages,  if 
peculiar  or  special,  should  be  set  forth  in  the  declaration  as  matters  of 
aggravation,  that  the  defendant  may  have  due  notice  of  the  claim. 

Remote  and  contingent  damages,  or  such  as  the  plaintiff  himself, 
having  notice  of  the  defendant's  act,  might  have  prevented,  and  which 
consequently  result  from  his  own  wilful  neglect,  are  not  to  be  allowed. 
See  Loker  v.  Damon^  17  Pick.  284. 

In  trespass  against  an  officer  for  attaching  a  vessel,  bound  on  a  voyage, 
the  jury  ought  not  to  assess  damages  for  breaking  up  the  voyage.  See 
Boyd  V.  Brovm^  17  Pick.  453;  White  v.  Damon,  8  Pick.  356. 
Qiuere,  whether  this  ought  not  to  depend  on  the  circumstances  of  each 
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IHfiCLA&ATION8  IN  T&ESPAfiS. 

1.  Assault  and  Battery. 

AbsouU  and  Battery;  common  form. 

In  a  plea  of  trespass ;  for  that  the  said  D,  on  &c.,  at  &c^ 
with  force  and  arms,  in  and  upon  the  plain tifl^  made  an  as- 
sault, and  him  then  and  there  beat,  bruised,  wounded,  and 
evil  entreated ;  and  other  enormities  to  the  plaintiff  the  said 
D  then  and  there  did^  against  our  peace  ana  to  the  damage, 
&c. 

NoTB.  Under  the  words  in  Italics,  the  plaintiff  is  at  liberty  to  give  in 
evidence,  Dothing,  except  what  could  not  decently  be  set  forth  on  the 
record.  Trespass  for  an  assault  and  battery,  is  transitory ;  if  committed 
abroad,  say,  for  that  the  said  D,  on  &c.,  at  B,  in  parts  beyond  seas,  or  on 
the  high  seas,  viz,  at  C,  {within  the  proper  county)  Sic. 

Assault^  battery^  and  false  imprisonment^  and  holding  in  servitude. 

For  that  the  said  D,  at  &c.,  on  &c.,  with  force  and  arms, 
assaulted  the  plaintiff,  and  him  then  and  there  took  and  im- 
prisoned, and  restrained  him  of  his  liberty,  and  held  him  in 
servitude,  from  4rc.,  until  &Cm  against  the  law  of  the  land, 
and  against  the  will  of  the  plaintiff;  and  other  injuries  the 
said  D  there  within  that  time^  did  to  the  plaintiff  against  our 
peace,  &c.  Jona.  Sewall. 

For  assaulting  plaintiffs  and  taking  away  his  gun. 

For  that  the  said  D  and  E,  on  &c.,  at  &e.,  with  force  and 
arms,  made  an  assault  upon  the  plaintiff,  and  then  and  there 
beat,  bruised,  wounded,  and  ill  treated  him ;  and  then  and 
there  took  and  carried  away  from  the  plaintiff,  a  gun  of  the 
plaintiff  of  the  value  of  $ — ,  and  converted  the  same  to  the 
use  of  the  said  D  and  E,  &c. 

For  assaulting^  heatings  and  wounding  plaintiff  and  tying  him  to  a 

person^  so  that  he  caught  the  itch. 

For  that  the  said  D,  on  &c.,  at  &c.,  with  force  and  arms, 
made  an  assault  upon  the  plaintiff,  and  then  and  there  beat, 
kicked,  bruised,  wounded,  maimed,  and  ill  treated  him ;  and 
then  and  there  struck  and  kicked  him  on  the  face  &c.,  (ac- 
cording to  the  fact)  and  other  parts  of  his  body,  many  vio- 
lent blows,  &c.,  and  thereby  cut  and  bruised  the  face,  &c. 
oi  the  plaintiff,  and  then  and  there  imprisoned  him  for  a  long 
space  of  time,  viz.  for  the  space  of  six  months,  against  his 
will  and  without  any  legal  cause  whatsoever ;  and  then  and 
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there  tied  and  fastened  htm  to  a  certain  person  there,  who 
then  and  there  was  infected  with  the  itch,  and  was  filthy  and 
nasty,  and  kept  him  so  tied  and  fastened  for  a  long  space 
of  time,  to  wit,  twenty  weeks,  whereby  the  plaintiff  caught 
the  same  of  him ;  by  means  whereof  the  plaintiff  became 
sick  and  distempered,  and  so  continued  for  a  long  space  of 
time,  to  wit,  two  months,  and  was  all  the  time  aforesaid  pre- 
vented from  transacting  his  lawful  and  necessary  business^ 
&c. 

For  an  assault  and  imprisonment^  charging  plaintiff  with  the  toaick^ 
and  causing  him  to  he  talcen  before  a  magistrate^  S^e* 

For  that  the  said  D,  on  &c.,  at  &c.,  with  force  and  arms, 
assaulted  the  plaintiff,  and  then  and  there  beat,  bruised, 
^wounded,  and  ill  treated  him,  so  that  his  life  was  despaired 
'of,  and  then  and  there,  without  any  legal  or  probable  cause, 
against  the  law  of  the  land  and  against  the  will  of  the  plaintifl^ 
iimprisoned  him  and  kept  him  in  prison ;  and  then  and  there 
without  any  justifiable  cause,  charged  the  watch  with  the 
iplaintifi^  and  procured  him  to  be  forcibly  conveyed  in  the 
custody  of  the  said  watchman,  to  a  watch-house,  then  and 
there  to  be  confined  for  a  long  time,  and  until  he  was  after- 
wards with  the  like  force,  taken  and  carried  before  one  A 
B,  Esq.,  then  and  there  one  of  the  justices  commissioned 

to  keep  the  peace  within  and  for  the  county  of &c., 

until  the  said  plaintiff,  for  his  deliverance  from  the  said  im- 
prisonment, was  forced  to  find,  and  did  then  and  there  find 
bail  for  his  appearance  before  the  said  A  B,  or  some  other 
of  the  Justices  of  the  peace  &c. ;  by  means  whereof  the 
plaintiff  was,  during  all  that  time,  prevented  from  following 
his  lawful  and  necessary  affairs  and  business,  which  he 
would  and  might  have  done,  and  was  put  to  great  trouble 
and  inconvenience  thereby,  and  was  obliged  to  expend  and 
did  expend  a  large  sum  of  money  in  procuring  the  said  bail, 
.and  in  effecting  his  discharge  from  the  said  imprisonment. 

For  assaulting  and  heating  plaintiffs  ^c,  whereby  he  lost  the  sight  of  his 

left  eye. 

For  that  the  said  D,  on  Slc^  at  &c«,  with  force  and  arms, 
assaulted  the  plaintiff,  and  then  and  there  beat,  bruised, 
wounded,  and  ill  treated  hino ;  and  then  and  there,  with  a 
certain  spy-glass,  which  the  said  D  then  and  there  held  in 
his  hands,  struck  the  plaintiff  divers  grievous  blows  upon, 
across,  and  over  his  head,  face,  and  eyes,  &,c ,  and  other 
parts  of  his  body,  and  thereby  greatly  cut  and  wounded  the 
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head,  face,  and  eyes  of  the  plaintiff,  and  made  divers  large 
and  deep  cutS|  gashes,  and  wounds  therein ;  by  means 
whereof  the  plaintiff  hath  not  only  suffc  red  great  pain,  both 
of  body  and  mind,  but  he  hath  from  thence  hitherto  been  in 
a  great  measure  deprived  of  the  sight  of  his  left  eye,  and  is 
very  likely  to  be  wholly  deprived  of  the  sight  thereof,  &c. 

Assatdi^  hattery^  omA  faUe  imprUcnmmt^  under  color  of  legal  process. 

For  that  the  said  D,  E,  and  F,  on  &c.,  with  force  and 
arms,  at  S,  aforesaid,  assaulted  the  plaintiff,  took  him  and 
carried  him  away  several  miles  from  his  dwellinghouse  in  S 
aforesaid,  and  caused  him  to  be  tried  and  condemned  as  a 
criminal,  without  being  charged  with  any  crime,  and  caused 
him  to  pay  a  fine  of  five  shillings,  and  twelve  shillings  under 
color  of  costs.  And  they,  the  said  D,  E,  and  F,  then  and 
there  under  unlawful  imprisonment,  judged,  and  condemned 
and  held  the  plaintiff  in  prison,  for  the  space  of  twenty-four 
hours,  until,  to  gain  his  liberty,  they  compelled  him  to  be- 
come bound  with  two  sureties,  to  appear  before  the  justices 
of  the  next  Court  of  General  Sessions  of  the  Peace,  which 
was  then  so  to  be  held,  at  &c.,  in  and  for  the  said  county  of 
Essex,  on  &c.,  and  abide  the  order  of  said  justices  on  cer- 
tain matters,  whereof  the  said  justices  had  not  power  or  au- 
thority to  take  any  cognizance,  or  give  any  sentence  or  judg- 
ment thereon  ;  whereby  the  plaintiff  was  compelled  to  trav- 
el many  days  and  miles,  and  expend  large  sums  of  money, 
to  discbarge  himself  from  his  bonds  aforesaid ;  and  other 
injuries  the  said  D,  E,  and  F,  then  and  there  did  to  the 
plaintiff,  against  our  peace,  Slc.  W.  Ptkchon. 

Note.  This  action  was  brought  agaioat  the  defeodant  for  illegal  pro- 
ceeding against  the  plaintiff,  and  granting  and  executing  a  warrant  againat 
him,  and  oinding  him  over  pursuant  to  a  complaint  for  words^  not  cogniz- 
able by  a  justice  criminally,  as  appeared  by  the  complaint  itself,  which 
was  in  the  former  statute  of  lying  and  libelling.  The  justice  and  consta- 
ble were  condemned,  as  proceeding  illegally,  and  the  complainant  acquit- 
ted ;  he  having  a  right  so  to  proceed  till  impeded  by  the  justice. 

Assault  and  battery^  wUh  aggravation  emd  special  damage. 

For  that  the  said  E,  on  &c.,  at  a  place  called  Halifax,  to 
wit,  at  H  aforesaid,  with  force  and  arms,  assaulted  the  plain- 
tiff, then  in  our  peace  being,  and  then  and  there,  with  force 
and  arms  as  aibresaid,  seized  the  plaintiff  by  the  throat,  and 
almost  choaked  him,  and  struck  him  several  violent  blows  on 
his,  the  plaintiff's,  head  and  face,  and  thereby  grievously 
wounded  him,  and  loosened  three  of  his  teeth ;  and  the 
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said  E,  then  and  (here  continuiog  his  outrage  against  the 
plaintiff,  threw  the  plaintiff  backward  down  on  a  cable  and 
small  billet  of  wood,  and  then  and  there  the  said  E  lifted 
the  plaintiff  up,  and  threw  him  down  again  backward  on  the 
cable  and  wood  aforesaid  with  greater  violence  than  before ; 
and  this  the  said  £  repeated  divers  times,  and  divers  times 
kicked  the  plaintiff  in  his  side,  and  stamped  on  his  body, 
the  plaintiff  being  all  the  while  thereby  unable  to  help  or  de- 
fend himself  from  the  violent  blows  and  falls  aforesaid,  from 
the  said  E ;  whereby  the  plaintiff  was  so  wounded  in  hb 
loins  and  the  small  of  his  back,  that  for  six  months  after  said 
assault,  he  was  confined  to  his  bed  and  chamber,  and  suffer- 
ed  extreme  pain,  and  was  put  to  great  charge  and  expense 
for  physicians,  watching,  nursing,  diet  and  attendance,  and 
the  plaintiff  to  this  day  hath  suffered  much  pain  and  weak- 
ness in  the  small  of  bis  back,  occasioned  by  the  injuries 
offered  him  by  the  said  E  as  aforesaid,  and  is  not  likely  to 
be  a  well  man  again ;  all  which  is  contrary  to  our  peace,  &.c 

Kent. 

Assault^  haitery^  and  fdUe  imprisonment^  and  tarring  and  feathering. 

For  that  the  said  T,  on  &c ,  at  &c^  with  force  and  arms, 
an  assault  on  the  body  of  the  plaintiff  made,  and  him  did 
then  and  there  violently  beat,  wound,  bruise,  and  evilly  en- 
treat, so  that  his  life  was  thereby  put  in  great  danger ;  and 
the  said  T  did  then  and  there  take  and  imprison  the  plain- 
tiff, and  him  imprison  for  a  long  time,  to  wit,  for  the  space 
of  six  hours,  detain  against  the  law  and  custom  of  this 
[commonwealth.']  And  he,  the  said  T,  did  then  and  there 
grievously  abuse  the  plaintiff,  and  forcibly  took  him  and 
placed  him  in  a  cart,  and  stripped  him  naked  to  his  skin ; 
and  with  force  as  aforesaid,  did  tear  off  from  his  body  the 
plaintiff's  clothes,  &c.  &c.,  with  sundry  papers  of  the  value 
of  j^— *,  to  wit,  &C.,  also  one  piece  of  gold  money,  called  a 
guinea,  &c.,  all  of  the  value  of  $— ;  none  of  which  things 
so  taken  have  ever  been  returned  to  him  again.  And  he, 
the  said  T,  did  then  and  there  also  cover  and  besmear  the 
plaintiff's  head,  iace,  and  naked  body,  with  tar,  and  cover 
him  over  with  feathers,  and  cruelly  and  inhumanly  set  fire 
to  said  feathers,  and  then  and  there  dragged  the  plaintiff 
through  divers  streets  of  said  H,  and  from  one  end  of  the 
said  town  to  the  other,  for  the  space  of  six  hours,  as  afore- 
said, and  fixed  a  label  on  the  plaintiff's  breast,  with  writing 
thereon,  importing  that  the  plabtiff  was  a  common  informer 
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and  in  that  condition  exposed  the  plaintiff  to  the  contempt 
and  resentment  of  the  good  people  [of  this  commonwealth] 
and  as  a  public  spectacle  through  the  said  town ;  and  other 
outrages  and  enormities  then  and  there  committed,  agsunst 
our  peace  and  to  the  damage,  &c.  J.  Adams. 

Assaidl  and  battery^  ctggranatum^  breaking  plaintiffs  Hbs, 

For  that  the  said  D  and  E,  on  &c.,  at  &c.,  with  force 
and  arms,  on  the  body  of  the  plaintiff,  an  assault  made,  and 
him  then  and  there  beat,  wounded,  and  evilly  entreated,  and 
then  and  there,  with  force  as  aforesaid,  violently  threw 
the  plaintiff  upon  the  ground,  and  him,  the  plaintiff,  on 
the  ground  then  and  there  lying,  the  said  D  and  E  did 
cruelly  beat  and  wound,  as  well  by  striking  him  with  their 
fists,  as  with  their  feet,  and  then  and  there  gave  the  plaintiff 
one  violent  blow  in  and  upon  his  left  side,  and  thereby  broke 
one  of  his  ribs,  and  endangered  his  life,  and  other  outrages, 
injuries,  and  enormities  on  the  plaintiff,  they,  the  said  D 
and  E,  then  and  there  committed  against  our  peace,  &c. 

F.  Dana. 

^For  striking  plaintiff  with  a  wAtp,  and  spoiling  his  clothes^  4"^. 

For  that  the  said  T,  on  &c.,  at  &c.,  with  force  and  arms, 
made  an  assault  on  the  plaintiff,  and  him  then  and  there 
beat,  bruised,  &c.  &c.,  and  then  and  there,  with  a  certain 
whip,  which  the  said  T  then  and  there  held,  struck  the  plain- 
tiff many  grievous  blows  upon  the  head  &c.,  and  then  and 
there  greatly  cut  and  lacerated  the  plaintiff;  whereby  he 
lost  great  quantities  of  blood,  which  then  and  there  issued 
from  his  wounds,  upon  his  clothes,  viz.  one  coat  &c.,  where- 
by they  were  greatly  damaged ;  and  the  said  plaintiff  be- 
came sick  and  disordered, and  so  continued  for  a  long  space 
of  time,  viz,  one  month  then  next  following,  and  by  reason 
thereof,  during  all  that  time,  was  prevented  from  transact- 
ing his  lawful  business,  and  was  obliged  to  expend  a  large 
sum  of  money,  viz.  $ — ^  in  curing  himself  of  his  aforesaid 
wounds,  &c. 

For  assault^  battery  and  false  imprisonment ;  tying  him^  t^c. 

For  that  the  said  D  and  E,  on  &c.,  at  &c.,  with  force  and 
arms,  assaulted  the  plaintiff  and  him  then  and  there  beat,  bruis- 
ed, wounded,  and  ill  treated  ;  and  then  and  there  tied  and 
lashed  together  the  plaintiff's  hands  and  feet,  and  kept  the 
same  so  tied  and  lashed  for  a  long  space  of  time,  viz.  — -~ 
hours,  and  thereby,  during  all  that  time,  deprived  the  plaintiff 
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of  the  exercise  of  his  personal  liberty,  and  then  and  there  also 
forcibly  and  against  his  will,  dragged,  pulled  and  carried  tlie 
plaintiff  about  from  place  to  place,  and  with  a  certain  large 
stick,  then  and  there  struck  the  plaintiff  many  violent  blows 
upon  his  head,  back,  &c.,  and  thereby  greatly  bruised,  cut, 
and  wounded  him  ;  by  reason  whereof,  the  plaintiff  then  and 
there,  and  for  a  long  time  afterwards,  suffered  great  pain, 
and  became  sick  and  disordered,  and  incapable  of  transact- 
ing his  lawful  business,  and  so  continued  for  a  long  space  of 
time,  viz.  the  space  of  one  month,  &c. 

For  knocking  plaintiff  dovm^  striking  him  with  a  poker ^  pulling  his  Aotr, 

kicking  Aim,  4*^.' 

And  for  that  the  said  £  and  F,  on  8fc^  at  &c.,  with  force 
and  arms,  made  an  assault  on  the  plaintiff,  and  him  then  and 
there  beat  &c.,  and  then  and  there  struck  and  knocked  the 
plaintiff  down,  and  whilst  be  was  so  down,  and  before  and 
afterwards,  with  a  certain  iron  poker,  and  otherwise,  struck 
the  plaintiff  divers  violent  blows ;  and  also  then  and  there 
kicked  and  ill  treated  the  plaintiff,  and  dragged,  hauled  and 
shook  him  about  by  the  hair  of  his  head,  whereby  he  suffer- 
ed great  pain,  and  became  sick  and  disordered,  so  that  his 
life  was  greatly  despaired  of,  &c. 

For  an  assault  and  battery  on  hoard  a  ship. 

For  that  the  said  L,  on  8fc^  with  force  and  arms,  made 
an  assault  on  the  plaintiff,  then  being  on  board  the  brig 
H,  on  the  high  seas,  viz.  at  B  aforesaid,  and  then  and 
there  beat,  bruised,  wounded,  and  ill  treated  him,  and  then 
smd  there  struck  the  plaintiff  divers  grievous  blows  with  a 
handspike,  on  the  head,  back  and  shoulders  of  the  plaintiff, 
and  knocked  him  down  upon  the  deck  of  the  said  brig ;  and 
then  and  there,  against  the  will  of  the  plaintiff,  put  the  plain- 
tiff into  irons,  both  hands  and  feet,  without  any  reason  or 
lawful  cause  whatsoever,  and  kept  the  plaintiff  so  ironed  as 
aforesaid,  and  on  a  short  allowance  of  bread  and  water,  for  a 
long  space  of  time,  viz.  the  space  ot  three  days,  whereby 
the  plaintiff  became  sick,  weak,  and  emaciated,  and  his  life 
was  greatly  despaired  ot ;  and  other  enormities  to  the  plain- 
tiff, the  said  L  then  and  there  did,  &c,  &c« 

By  husband  and  unfe^  for  the  battery  of  the  wife^  against  husband  and 

unfe. 

For  that  the  said  L  (the  wife)  on  &c.  at  &c.,  with  force 
and  arms,  made  an  assault  upon  the  said  M  (the  usife)  and 
then  and  there  beat,  bruised,  wounded,  and  ill  treated  the 
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said  M,  &C.9  Su.,  and  other  wrongs  to  the  sud  M»  the 

L  then  and  there  did,  against  the  peace  of  the  common- 

wealth,  and  to  the  damage  of  the  plaintiffs. 

Note.  Nothing  must  be  alleged  in  this  count  which  affects  the  hus- 
band alone ;  as  the  expense  of  the  wife's  cure. 

By  husband  alane^  for  the  battery  of  hU  toife^  per  quod^  ^c. 

For  that  the  said  D,  on  &c.,  at  &c.,  with  force  and  arms, 
made  an  assault  upon  the  said  £  (the  unfe^)  and  did  then 
and  there  beat,  bruise,  wound,  and  ill  treat  the  said  E,  so 
being  the  wife  of  the  plaintiff  as  aforesaid,  insomuch  that  the 
said  E,  then  and  there  became  and  was  sick,  lame  and  dis- 
ordered, and  so  continued  for  a  long  space  of  time,  to  wit, 
hitherto ;  whereby  the  plaintiff,  during  all  that  time,  lost  the 
comtbrt^  assistance,  society,  and  benefit  of  the  said  E,  his 
wife,  in  bis  domestic  affairs,  which  he  might  and  otherwise 
would  have  had ;  and  thereby  also  the  plaintiff  was  obliged 
to  expend,  and  did  expend  a  large  sum  of  money,  to  wit, 
$ — y  in  the  healing  of  his  said  wife  of  her  said  lameness, 
malady,  and  disorder,  occasioned  as  aforesaid,  &c.,  to  the 
damage  of  the  said  plaintiff,  &c. 

Note.  *'  To  their  damage^'  would  be  bad.  It  is  said  that  care  should 
be  taken  in  declaring  by  the  husband  alone^  for  an  assault  and  battery 
committed  on  the  wife,  not  to  include  any  injury  for  which  the  husband 
and  wife  together  may  maintain  an  action,  lest  judgment  should  be  arrest- 
ed ;  and  therefore  the  personal  sufferings  of  the  wife  must  not  be  in- 
cluded.    See  Com.  Dig.  Plead.  2  A,  1 ;   1  Salk.  1 19. 

For  beating  a  daughter ^  per  quod^  ^c. 

For  that  the  said  D,  on  &c.,  at  &c.,  with  force  and  arms, 
made  an  assault  on  £  F,  then  and  still  being  the  daughter 
and  servant  of  the  plaintiff,  to  wit.,  at  &.c.,  and  then  and 
there  beat,  bruised,  wounded,  and  ill  treated  her ;  insomuch 
that  the  said  E  F,  by  means  thereof,  then  and  there  became 
and  was  sick,  lame,  and  disordered,  and  so  continued  for  a 
long  space  of  time,  viz.  from  thence  hitherto;  during  all  which 
time,  the  plaintiff  was  deprived  of  the  service  of  his  said 
daughter  and  servant,  and  of  all  the  benefit  and  advantage, 
that  might  and  otherwise  would  have  arisen  to  him  from 
such  &c.,  viz.  at  &.c.  aforesaid. 

For  debauching  a  daughter  or  eervant ;  in  Treepase.    See  ante^  Case^ 

p.  457. 

For  that  the  said  T,  on  &c.,  at  &c.,  with  force  and  arms, 
assaultedi  debauched  and  carnally  knew  one  E  F,  then  and 
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from  thence  hitherto  the  daughter  and  servant  of  the  plain- 
tiff;  whereby  the  said  E  F  became  pregnant  and  sick  with 
child,  and  so  continued  for  a  long  space  of  time,  to  wit, 
nine  months  then  next  following,  at  the  expiration  where- 
of  the  said  E  F,  on  d^c,  at  &c.,  was  delirereJ  of  the  child 
with  which  she  was  so  pregnant  as  aforesaid,  viz.  at  &c. 
aforesaid ;  by  means  of  which  said  several  premises,  the  said 
E  F,  during  all  the  said  nine  months,  was  unable  to  per- 
form the  necessary  affairs  of  the  plaintiff,  so  being  her  fath- 
er and  master  as  aforesaid ;  and  thereby  the  said  plaintiff 
was  during  all  the  said  nine  months,  deprived  of  the  service 
of  his  said  daughter  and  servant,  to  wit,  at  &c,  aforesaid ; 
and  was  obliged  to  expend,  and  did  expend,  divers  large 
sums  &c.  of  money,  in  the  whole  amounting  to  $ — ^  in  the 
nursing  of  his  said  daughter  and  servant,  and  in  th^  deliv- 
ery  of  the  said  child,  &c.  &c. 

Note.  This  action  for  the  seduction  of  a  daughter,  may  be  maintain- 
ed, if  the  daughter  is  actually  in  her  father^s  service,  or  lives  in  his  fam- 
ily, whether  she  is  under  or  over  twenty  one.  2  T.  R.  166 ;  Peake's  N* 
P.  55.  But  if  she  is  of  age  and  in  another^s  service  at  the  time  of  ne* 
duction,  he  can  maintain  no  action.  5  East,  45.  But  if  the  seducer 
hires  her  into  his  service  for  the  purpose  of  seduction,  the  father  may 
maintain  this  action.  2  Starkie,  493.  If  acts  of  service  are  proved, 
though  the  daughter  does  not  sleep  under  her  father^s  roof,  he  may  main* 
tain  this  action.  5  T.  R.  360.  And  if  she  is  under  age  and  the  father 
has  a  right  to  her  services,  though  she  does  not  live  in  his  family,  this 
action  may  be  maintained.     8  Serg.  &  Rawie,  36. 

For  the  seduction  of  an  adopted  daughter,  this  action  may  be  main- 
tained, and  vindictive  damages  given.     11  £ast,  23. 

So  for  seducing  away  a  mere  menial  servant  and  debauching  her, 
Peake's  N.  P.  65. 

In  this  action  it  is  not  necessary  to  show,  that  the  defendant  knew  she 
was  plaintiff's  servant,  as  it  is  usually  in  cases  of  enticing  away  servants, 
apprentices,  &c.     Ibid, 

The  father  cannot  maintain  this  action,  if  he  knowingly  suffers  his 
daughter  to  receive  the  visits  of  a  married  man  familiarly.  Peake's  N. 
P.  C.  240. 

If  the  seduction  took  place  in  the  father's  house,  it  is  better  to  bring 
Trespass  quare  clausum  fregil  in  one  count,  and  allege  the  seduction  as 
an  aggravation  of  damages.  See  under  the  head  of  qtuare  cUnuum 
fregU^  post. 

And  the  action  lies  without  doubt  for  the  seduction  of  any  inmate  of 
a  man's  family  who  is  not  a  mere  boarder. 

For  erim.  con.  with  plaintiff^s  wife.    See  Case^  p,  457 ;  see  also  wnder 

quare  eiausum  fregit 

For  that  the  said  D,  heretofore,  viz^  on  &c.,  at  &c.,  with 
force  and  arms,  assaulted  and  ill  treated  £  6,  then  and 
there  being  the  wife  of  the  plaintiff,  and  then  and  there  de- 
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btaicbed  and  canrilj  knew  her,  whereby  the  plaintiff  for  a 
long  space  of  time,  viz.  from  thence  hitherto,  hath  been 
wholly  deprived  of  the  comfort,  fellowship  and  assistance  of 
bis  swl  wife,  which  daring  all  the  said  time  he  otherwise 
would  have  bad,  &c. 

Note.  This  action  is  transitory.  To  maintain  it,  a  marriage  must  be 
proved.  1  Don^.  171 ;  4  Par.  2057.  If  the  husband  and  wife  have 
agreed  to  live  s^arately,  no  action  can  be  maintained.  5  T.  R.  857. 
But,  where  a  deed,  between  husband  and  wife,  contained  a  proviso,  that, 
on  the  happening  of  a  certain  event,  the  wife  should  be  allowed  to  live 
separate,  if  the  trustees  consented  ;  and  the  wife  separated  without  such 
consent,  and  afterwards  committed  adultery,  it  was  held,  the  husband 
might  sue  the  adulterer.  6  East^s  R«  644  ;  3  Smith,  356.  Negligence 
in  Uie  husband,  or  loose  and  improper  conduct,  and  even  adultery  in  him, 
furnishes  no  defence  in  this  action ;  but  they  go  in  mitigation  of  damages. 
4  T.  R.  657 ;  4  Esp.  R.  237.  But  if  the  adultery  takes  place  with  his 
express  or  implied  consent,  no  action  can  be  maintained.     Ibid, 

Pwr  nn  asiauU  and  battery  of  plaintiff '*$  ufife,  whereby  she  miscarried. 

For  that  the  said  D,  on  &c.  at  &c.,  with  force  and  arms, 
assaulted  one  A  B,  then  and  still  being  the  wife  of  the 
plaintiff,  and  who  was  then  and  there  pregnant  with  child,, 
and  then  and  there  beat,  bruiied,  wounded,  and  ill  treated! 
the  said  A  B,  and  then  and  there  pulled  a  chair,  whereoik 
the  said  A  B  was  sitting,  from  under  the  said  A  B,  witk 
so  much  violence,  that  the  said  A  B  then  and  there  fell  up-< 
on  the  ground,  and  thereby  was  greatly  terrified  and  hurt ;; 
by  means  whereof  the  said  A  B  afterwards,  and  before  the 
natural  time  of  delivery,  to  wit,  on  &c.,  at  &c.,  was  takea 
in  labor,  and  was  delivered  of  a  dead  child  ;  and  afterwards^ 
continued  sick  and  disordered  a  long  space  of  time,  viz.  six 
weeks,  then  next  following;  whereby  the  plaintiff,  during^ 
all  the  time  last  mentioned,  was  deprived  of  the  fellowship 
and  assistance  of  his  wife,  and  afterwards,  viz.  on  &c.,  at 
&c.,  was  obliged  to  expend,  and  did  expend,  a  large  sum. 
of  money,  viz.  $ — ,  in  the  necessary  care  and  nursing  of 
bis  said  wife,  ^c.  &c. 

For  an  assault  and  battery,  and  false  imvrieonment,  and  selling  plain* 

tiff  as  a  slave  in  a  foreign  port. 

For  that  the  said  D,  on  &c.,  at  &c.,  in  parts  beyond  seas,, 
to  wit,  at  S  aforesaid  (the  proper  venue^)  with  force  and. 
arms,  assaulted  the  plaintiff,  then  being  on  board  the  ship  A,, 
lying  in  the  said  port,  and  then  and  there  beat,  bruised,, 
wounded  and  ill  treated  him,  and  then  and  there  tied  the 
plaintiff  to  a  certain  cannon,  and  kept  him  so  tied  foe  a  long. 
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space  of  time,  viz.  ten  hours,  and  then  and  (here  by  ftiice 
and  against  the  will  of  the  plaintiff,  took  and  carried  him 
from  on  board  the  said  ship,  on  shore  in  the  said  port,  and 
then  and  there  sold  and  disposed  oi  the  plaintiff,  as  a  slavey 
and  then  and  there  left  the  plaintiff  in  a  state  of  slavery 
and  bondage;  whereby  the  plaintiff  was  kept  and  continued 
in  servitude  and  slavery  in  the  said  port,  viz.  at  &lc.  aforesaid, 

a  long  space  of  time,  viz. years,  and  during  all  that 

time,  was  obliged  to  endure,  and  did  endure  great  privations 
and  inhuman  and  barbarous  punishments,  and  was  nearly 
starved  for  want  of  necessary  food ;  and  was  put  to  great 
expense,  and  did  expend  a  large  sum  of  money,  viz.  the 
sum  of  $ — J  in  liberating  himself  from  said  slavery  and 
bondage,  and  in  procuring  a  passage  home,  from  the  said 
port  of  &LC.  to  &c.,  within  this  commonwealth,  &c. 

Part8  of  declaratioM  in  Trespass^  far  variaua  batitrie$  and 
injiirieSy  which  may  be  introduced  according  to  circunt' 
stances. 

Far  hreaking  plaintiffs  arm. 

and  then  and  there  struck  the  plaintiff  divers  vio- 


lent and  grievous  blows  on  the  right  arm  of  plaintiff,  so  that 
the  same  was  thereby  broken ;  whereby  the  plaintiff  was 
wholly  deprived  of  the  use  of  his  said  arm  for  a  long  space 
of  time,  viz.  two  months,  and  was  obliged  to  expend,  and 
did  expend  a  large  sum  of  money,  viz.  0 —  in  the  cure  of 
the  same,  and  by  reason  thereof  has  suffered  great  pain 
and  anxiety. 

For  keeping  plaintiff  confined  in  prison^  in  consequence  of  which  he  had 

file. 


and  then  and  there  imprisoned  the  plaintiff,  and 
kept  and  detained  him  in  prison  there,  without  any  reason- 
able cause,  for  a  long  time,  viz.  six  weeks,  against  the  wiO 
of  the  plaintiff;  whereby  the  plaintiff,  during  all  that  time, 
became  aflSicted  with  divers  epileptic  fits  and  other  convul- 
sions, fits  and  diseases,  of  mind  and  body,  and  was  then 
and  there  obliged  to  expend,  ^c. 

Fer  shooting  the  piainiiff^  4^. 

and  with  a  certain  pistol,  charged  and  loaded  with 


gunpowder,  and  leaden  bullets,  which  the  said  D  then  and 
there  held  in  his  hand,  and  aimed  and  directed  towards  and 
at  the  plaintiff,  the  said  D  then  and  there,  shot  at,  hit,  and 
woundeJ  the  plaintiff  in  his  right  shoulder,  in  so  grievous  a 


manner,  that  the  plaintHF  then  and  there  lost  great  quanti- 
ties of  blood,  and  his  life  was  endangered  and  despairad  of; 
by  reason  whereof  the  said  plainciff  wholly  lost  the  use  of 
his  right  arm  for  a  long  space  of  time,  ^c. 

2.  Trespass  quare  dausum  fregU. 

For  breaking  and  entering  plaintiffU  close. 

For  that  the  said  T,  on  &c.,  and  on  other  days  and  times 
between  that  day  and  the  day  of  the  purchase  of  this  writ, 
with  force  and  arms,  broke  and  entered  the  plaintiff's  close, 
situate  in  &c.  (describe  it  particiJarly  to  avoid  a  new  assign-^ 
menQ  and  then  and  there  forced  and  broke  open,  damaged, 
and  spoiled  a  gate  of  the  plaintiff,  of  great  value,  f>iz.  of  the 
value  of  ^  — ,  then  standing  in  the  said  close,  and  the  locks, 
staples,  and  hinges  of  the  said  plaintiff,  of  great  value,  viz. 
of  the  value  of  % — ^  affixed  to  the  said  gate,  and  with  which 
the  same  was  locked  and  fastened ;  and  with  feet  in  walk* 
ing,  trod  down,  trampled  upon,  and  spoiled  the  grass  and 
corn  of  the  plaintiff,  of  great  value,  viz.  of  the  value  of  $ — ^ 
there  then  growing ;  and  with  cattle,  viz.  horses,  cows,  ox- 
en and  sheep,  ate  up  and  depastured  the  grass  and  com 
of  the  plaintiff  of  great  value,  viz.  of  % — ,  then  growing  and 
being  in  the  said  close;  and  with  divers  other  horses, 
cattle,  and  sheep,  and  also  with  the  wheels  of  divers  carts, 
wagons,  and  other  carriages,  crushed,  damaged,  and  spoil- 
ed, other  the  grass  and  com  of  the<.plaintiff,  of  great  value, 
viz.  of  the  value  of  j8 — ,  there  then  also  growing  and  being, 
and  with  the  feet  of  the  said  horses  &c.  and  with  the  wheels 
of  the  said  carts  &c.,  tore  up,  damaged,  and  spoiled  the 
earth  and  soil  of  the  said  close ;  and  also  then  and  there 
mowed  and  cut  down  the  grass  and  corn  of  the  plaintiff  then 
growing  in  the  said  close,  and  then  and  there  took  and  car- 
ried away  the  hay  and  corn,  to  wit, cart  loads  of  hay 

and cart  loads  of  corn  of  the  plaintifl^  of  great  value, 

to  wit,  of  the  value  of  $— -,  off  and  from  the  said  close,  and 
converted  and  disposed  thereof  to  his  own  use ;  and  also 
then  and  there  cut  down  and  destroyed  the  trees  and  un- 
derwood, to  wit,  (stale  the  particulars)  and  other  trees,  and 

acres  of  underwood  of  the  plaintiff,  of  great  value,  viz. 

of  the  value  of  $ — ^  and  the  timber,  wood,  branches,  and 

bushes  thereof,  coming  and  arising,  to  wit, bads  of 

timber, cords  of  wood,  &c,  of  the  plaintiff,  of  great 

vahie,  \riz.  of  the  value  of  $ — ^  took  and  carried  away,  and 


8M  TBBSPAatt 

QODverted  aad  disposed  thertof  to  hb  own  use ;  and  idso, 
then  and  there,  broke  down  aad  destroyed  a  great  part,  tnz. 
•*— —  rods  of  the  fence  ot  the  plaintifi^  of  and  belonging  to 
the  said  close ;  and  also  then  and  there  placed  and  erected 

divers,  viz. stalls,  and  booths,  in  and  upon  the 

said  close,  and  kept  and  continued  the  said  stalls  and  booths 
so  there  placed  and  erected,  without  the  leave  or  license, 
and  against  the  will  of  the  plaintiff,  for  a  long  space  of  time, 

Ptz.  from ,  hitherto ;  and  thereby  and  therewith,  during 

all  the  time  aforesaid,  greatly  incumbered  the  said  close,  and 
presented  the  plaintiff  from  having  the  use  thereof,  in  so 
ample  a  manner,  as  he  otherwise  would  have  done,  viz.  at 
aforesaid,  &c. 

Note.  The  declaration  in  Trespass  quare  ckauum  fregit^  must  set 
forth  a  trespass,  committed  to  real  estate  ia  the  county  where  the  action 
is  brought.  If  the  description  is  general,  and  the  defendant  pleads  lihc' 
rum  tenementum^  the  plaintiff  must  make  a  new  assignment,  describing 
the  place,  where  the  trespass  was  committed,  with  proper  certainty.  To 
avoid  this  necessity,  it  will  of^en  be  better,  if  there  is  sufficient  time  be- 
fore the  commencement  of  the  suit,  to  get  a  precise  description  of  the 
real  estate,  to  set  it  out  with  sufficient  certainty  in  the  declaration.  Great 
care,  however,  is  necessary  here,  to  avoid  a  mistake  in  the  boundaries  or 
description ;  as  a  material  variance  from  the  fact  will  be  fatal.  1  Taunt. 
495 ;  i  Saund.  ^9 ;  Willes  R.  S38 ;  1  Salk.  458. 

A  declaration  in  Trespass,  for  a  trespass  committed  to  real  estate,  may 
be  laid  with  a  continuando  from  such  a  day  to  such  a  day,  when  the  tres- 
pass, from  its  nature,  is  capable  of  a  continuance.  But  where  the  tres- 
passes, however  numerous  soever,  terminate  each  in  a  single  act,  it  is  re- 
pugnant to  allege  the  commisBioD  of  them  with  a  continuando ;  they 
should  then  be  alleged  as  having  been  committed  at  different  days  and 
times  between  such  a  day  and  such  a  day.  The  following  instances  may 
serve  in  some  measure  for  illustration. 

1.  Drespasses^  the  c&nmiusiott  of  which  may  properly  he  alkged  with 
a  contitaumdo. 

Breaking  and  entering  the  plaintiff's  house  or  close ;  1  Sid.  819 ;  Ld. 
Raym.  240.  Spoiling  his  grass,  cutting  his  com,  cutting  down  his  wood, 
6ee.  Ibid,  Trampling  down  grass,  &c.  with  the  feet  in  walking.  Mod. 
179.    These,  it  is  obvious,  are  trespasses  that  may  be  continued. 

2.  Tretpassesj  the  cammiseion  of  which  oughi  not  to  he  alleged  with 
a  continuando. 

The  act  of  a  man  cannot  properly  be  laid  with  a  continuando,  because 
necessarily  interrupted  by  sleep,  meals,  &c.  This  is  a  general  rule,  but 
liable  to  some  exceptions.     I  Sid.  319  ;  Salk.  689. 

Throwing  down  a  house,  taking  loose  chattels,  and  any  other  act  that 
terminates  in  itself,  as  the  killing  of  a  horse,  4ec.,  should  not  be  laid  with 
a  continuando.     See  Ld.  Raym.  240. 

3.  It  seems  that  acts  which  may  be  dene  by  piecemeal,  may  be  alleged 
with  a  continuando,  but  then  they  should  be  alleged  to  be  so  done.  For 
if  the  whole  is  alleged  to  be  done  on  the  first  day,  it  is  repugnant  to 
good  sense,  to  allege  the  trespass  afterwarda  with  a  eoDtiiMiaiido.  But 
after  all,  many  of  the  difficulties  which  arise  on  this  subject,  may  be  jre- 
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ferred  to  meie  inoeeuia^  of  ezpmBton*  Bee  more  on  this  subject. 
Vber's  Abridgment,  Trespaw,  (L)  (I,  %)  (K.) ;  Com.  Dig,  Treepass,  (» 
M,  10)  ;  5  Bac.  Abr.  192,  &c. 

For  pulling  down  plaintiff  U  house  and  carrying  away  the  materials^  ifc* 

For  that  the  said  T  and  E,  on  &c.,  with  force  and  arms, 
broke  and  entered  the  plaintiff's  house,  at  &c.  aforesaid,  and 
pulled  down  part  of  the  said  house,  to  wit,  fiity  square  yards 
of  the  walls,  fifty  square  yards  of  the  floors,  and  fifty  square 
yards  of  the  roof  thereof,  and  the  materials  of  the  said  part 
of  the  said  house,  so  pulled  down,  to  wit,  fifty  cart  loads 
of  stones,  fifty  cart  loads  of  bricks,  fifty  cart  loads  of  tiles,' 
&c,  of  the  value  of  $ — ^  took,  carried  away,  and  converted 
and  disposed  of  to  their  own  use ;  and  other  wrongs,  &c. 

For  breaking  plaintiff^s  eioee  and  pulling  down  fence  and  spoiling  trees^ 

{various  counts,) 

Ist  Count.  —  For  that  the  said  A,  on  &c.,  with  force  and 
arms,  broke  and  entered  the  plaintiff's  close,  lying  in  said  — , 
containing  &lc^  bounded  &c.,  and  her  grass  and  herbage 
there  growing,  of  the  value  of  $ — ,  with  certain  beasts  of  the 
said  A,  viz.  his  horses,  oxen,  cows,  sheep,  and  swine,  trod 
down  and  consumed ;  and  there  continued  the  same  tres- 
pass, at  divers  days  and  times,  from  ficc,  to  &c.,  and  divers 
trees,  viz.  twenty  trees,  of  the  value  of  $ — y  standing  and 
growing  in  and  upon  the  said  close,  on  the  said  last  day  of 
&c^  and  on  divers  days  and  times  between  that  day  and 

the day  of  &c.,  with  force  as  aforesaid,  with  his  beasts 

aforesaid,  cropped  and  spoiled. 

2d  Count.  —  And  for  that  the  said  A,  at  &c,  on  &c., 
with  force  land  arms,  and  with  a  design  to  injure  the  plaintiff, 
did  throw  down  and  lay  open  certain  fences  belonging  to 
and  inclosing  the  said  close,  viz.  twenty  rods  thereof,  to  the 
value  of  $ — 9  &nd  left  the  same  open,  and  carried  away  the 
materials  with  which  the  same  twenty  rods  of  fence  had 
been  erected,  against  the  law  in  such  case  made  and  provid* 
ed;  whereby  the  said  close  was,  from  &/C.,  to  &c.,  laid  open 
and  exposed ;  and  the  catde  of  the  said  A,  other  than  those 
before  mentioned,  and  the  catde  of  one  P,  and  of  several 
other  persons  unknown  to  the  plaintiff,  thereby,  and  through 
the  said  opening,  made  by  taking  away  the  same  twenty 
rods  of  fence  as  aforesaid,  on  divers  days  and  times,  be*> 
tween  ■  ,  and  the  ■■  day  of  &c.,  entered  into  the  said 
close,  and  greatly  injured  the  samei  and  spoiled  the  trees 
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and  grass  there  standing  and  growing;  by  all  which  the 
plaintiff  lost  the  profits  of  her  said  close  for  the  time  afore- 
said, and  sustained  other  damage ;  and  other  wrongs  to  the 
plaintiff  the  said  A  then  and  there  did,  which  is  against 
the  peace. 

8d  CoiTKT.  — *  And  for  that  the  said  A,  at  &c.,  on  Slc^ 
and  on  divers  days  and  times  between  — —  &c.,  divers 
other  trees,  standing  and  growing  in  and  upon  the  said 
close,  with  force  and  arms  destroyed,  cut,  felled  and  carried 
away,  to  wit,  fifteen  trees  of  five  inches  over,  each  of  the 
value  of  S— ,  against  the  form  of  the  statute  in  such  cases 
made  and  provided, 

4th  Count.  —  And  for  that  on  &c.,  and  at  divers  days 
and  times  between  &c.,  the  said  A,  at  &c.,  with  force  and 
arms,  did  pull  down  and  throw  open  other  twenty  rods 
of  the  plaintiff's  fence,  belonging  to  and  enclosing  said  close, 
oi  the  value  of  $ — ,  against  Ihe  statute  in  such  cases 
made  and  provided. 

6^h  Count. —  And  for  that  the  said  A,  at  &c.,  on  Slc^ 
with  force  and  arms,  and  with  the  design  to  bjur^  the  plain- 
tiff, did  pull  down  and  throw  open  other  twenty  rods  of 
fence  belonging  to  and  inclosing  the  said  close  of  the  plaintiff, 
of  the  value  of  $ — ^  against  the  form  of  the  statute  in  such 
cases  provided;  and  other  wrongs  then  and  there  did 
against  the  peace.  By  reason  of  the  premises,  and  by  force 
of  the  same  statute,  the  said  A  hath  forfeited  $ —  to  the 
plaintiff  for  each  and  every  tree  of  five  inches  over,  as  afore* 
said,  last  mentioned,  and  for  every  trespass  of  pulling  down 
and  throwing  open  said  fences,  in  the  fourth  and  fifth  counts 
in  this  declaration  mentioned,  a  sum  not  exceeding  $ — ^  and 
treble  damages.  And  an  action  hath  accrued  to  the  plaintiff 
to  sue  for  and  recover  the  several  sums  forfeited  as  afore- 
said, and  the  treble  value  and  damages  aforesaid ;  all  which 
trespasses  and  wrongs  are  to  the  damage,  &c       Daka. 

Same  an  land  tn  right  of  wife^  hy  haran  and  feme. 

For  that  the  said  A,  on  &c.,  with  force  and  arms,  did  break 
and  enter  the  plaintiff's  close,  in  her  right,  situate,  &€. 

bounded  &c.,  containing acres,  and  their  grass  there 

growing  did  tread  down  and  consume ;  and  then  and  there, 
with  force  as  aforesaid,  did  throw  down  ten  rods  of  the 
plaintiff's  wall,  belonging  to  and  inclosing  the  said  dose,  and 
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earriad  away  the  rocks  and  stones  thereof;  and  other  wrongs 
to  them  did,  against  our  peace,  and  to  the  damage  of  the 
said  B,  and  C,  his  wife,  &c.  Cro.  EHz.  96,  133;  See 
Baseiy  v.  Ckrk$on^  3  Lev.  37.  Dane. 

Far  meine  prafUs. 

For  that  the  said  A,  on  &c.,  with  force  and  arms,  broke 
and  entered  a  certain  tenement  of  the  plaintiffs,  situate  &c., 
bounded  &c.,  and  kept  the  plaintiff  from  the  use,  posses- 
sion,  and  improvement  of  the  said  tenement,  being  of  the 
yearly  value  of  $ — ^  from  ficc.  to  the  day  of  the  purchase 
of  this  writ ;  whereby  the  plaintiff  hath  lost  the  whole  bene-* 
6t  and  profit  of  the  tenement  aforesaid ;  and  other  enormities 
the  said  A,  did  in  the  time  aforesaid,  contrary  to  our  peace, 
&c.  Sty.  Pr.  Reg.  528.  Thacher. 

Tie  same. 

For  that  the  said  A  [defendant,]  on  &c.,  broke  and  en* 
tered  the  plaintiff's  close  in  &c  aforesaid,  containing  &.C., 
bounded  &c.,  and  the  plaintiff's  dwellinghouse  thereon 
standing,  and  for  a  long  time,  viz.  from   the  said  ■ 

day  of  &c.,  to  the  day  of  &.C.,  hindered  and  kept 

the  plaintiff  out  from  the  use,  possession,  and  occupa* 
tion,  and  benefit  of  the  close  and  dwellinghouse  aforesaid  ; 
whereby  the  plaintiff,  for  all  the  time  aforesaid,  lost,  and 
was  deprived  of  the  profit  and  benefit  of  the  close  and 
dwellinghouse  aforesaid,  and  also  lost,  and  was  deprived 
of  the  use  and  benefit  of acres  of  other  land,  adjoin- 
ing to  the  close  aforesaid,  for  all  the  time  aforesaid ;  and 
other  injuries  the  said  A  then  and  there  did  and  committed, 
within  the  time  aforesaid,  to  the  plaintiff,  against  our  peace, 

4rc. 

For  entering  plaintiffs  close  and  cutting  down  trees. 

To  answer  to  the  inhabitants  of  the  third  parish  in  the 
town  of  Reading,  in  a  plea  ot  trespass ;  for  that  the  said  D 
[defendant]  at  said  Reading,  on  &c.,  and  on  divers  other 
times,  between  that  day  and  the  day  of  the  purchase  of  this 
writ,  with  force  and  arms,  broke  and  entered  the  close  of 

the  said  inhabitants,  there  lying  in  a  place  called ,  in 

said  Reading,  containing  &c.,  formerly  part  of  the  estate  of 
one  B,  and,  by  the  said  town  of  Reading,  duly  granted  and 
confirmed  to  the  inhabitants  of  said  third  parish.  And  the 
said  D,  being  so  entered  then  and  there,  with  force  as  afore- 
said,  havmg  no  privilege  or  right,  without  leave  or  Ijcense, 
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cut  down  and  carried  away  one  hundred  laifpe  trees  of  tba 
plaintiffs,  there  growing,  of  the  value  of  ^—  each;  and 
also,  with  force  as  aforesaid,  carried  away  from  thence, 
■  cords  of  wood  of  the  plaintiffs,  there  lying,  of  ihe 
value  of  $ — ;  and  also,  with  force  as  aforesaid,  carried 

away  from  thence,  other cords  of  wood,  of  the  value 

of  $ — ;  and  many  other  injuries  and  enormities  the  said 
D,  being  so  entered,  with  force  as  aforesaid,  then  and  there 
did  and  committed  against  the  plaintiffs,  and  against  our 
peace,  ^c.  J.  Quiuct. 


9.  Of  joining  TrespasB  quare  clausum  fregU^  with  other 

trespatses. 

In  joining  Trespass  quare  cUtiuum  Jregit^  in  the  same  declaration 
with  other  trespasses,  there  are  a  number  of  particulars  deserving  at- 
tention. 

If  the  breach  of  the  close  is  the  principal  grieyance,  and  taking  away 
goods,  &c.  merely  aggravation,  there  is  not  the  same  necessity  for  cer- 
tainty in  the  description  of  the  goods,  that  there  is,  where  the  declara* 
tion  is  merely  for  the  trespass  in  taking  the  goods,  h  the  latter  case, 
the  declaration  might  be  bad  on  demurrer.  5  Co.  34,  b ;  Cro.  Jac. 
435.  But  in  the  former  case,  the  breach  of  the  close  would  be  suffi- 
cient  to  sustain  the  action.  2  Saund.  74.  But  if  the  tresi^ass  in  break- 
ing the  plaintiff ^s  close,  is  in  reality  the  aggravation,  though  in  the  de- 
claration it  appears  to  be  the  principal  trespass,  and  the  other  wrong  is 
in  fact  the  principal  cause  of  action,  it  may  be  worth  while,  in  some 
cases,  to  consider  whether  it  would  not  be  better  to  waive  the  breach  of 
close,  and  go  for  the  true  cause  of  action  alone.  Thus,  suppose  the 
cause  of  action  to  be  the  seduction  of  the  plaintiiTs  daughter,  and  that  it 
took  place  in  the  plaintiff's  house,  the  plaintiff  in  that  case  may  declare 
for  the  breaking  and  entering  of  his  house,  and  the  debauching  of  his 
daughter  will  appear  to  be  merely  matter  of  aggravation.  But  it  is  ap- 
parent, that  the  last  is  the  principal  grievance,  and  the  ciicumstanoe 
that  it  took  place  in  the  plaintiff's  house,  is  matter  of  aggravation 
only.  Now  Trespass  quare  clausum  fregil  is  local,  and  the  action  must 
be  brought  in  the  county  where  the  house  is  situated,  and  if  it  should 
happen  that  neither  plaintiff  nor  defendant  is  resident  in  that  county, 
and  it  should  appear  that  defendant  had  an  express  or  implied  license 
to  enter  the  pkintiff's  house,  of  which  great  intimacy  will  be  consider- 
ed evidence,  the  plaintiff  must  fail  in  his  action,  though  he  proves  the 
eeduction  of  his  dau^^ter.  In  practising  under  the  statute,  which  re- 
quires the  action  to  be  brought  in  the  county  where  one  of  the  parties 
resides,  it  would  therefore  be  better,  unless  there  are  some  other  consid- 
erations to  the  contrary,  to  waive  the  illegal  entry  into  the  phiintiff^ 
house,  so  that  the  action  may  become  transitory.  Still,  if  there  are  any 
einsumstances  attending  the  seduction  of  the  daughter,  whiob  render  it 
doubtful  whether  an  action  can  be  mabtained  for  that  alone,  it  would 
be  better  to  bring  Trespass  quare  elaunim  fregity  and  join  the  seduc* 
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lion  of  the  daughter  as  matter  of  aggraTation.  The  same  reasons  ap* 
fAy  to  any  other  trespasses,  for  which  a  transitory  action  lies,  when 
joined  with  Trespass  quare  dausum  fregU. 

For  breach  of  close ;  and  amotion  of  plaintiff  from  possession^  with  con- 

iinuando. 

For  that  the  said  D  and  E,  on  &c.,  at  &c.,  with  force  and 
arms,  broke  and  entered  the  plaintiff's  dwellinghouse  situate 
at  &c.,  and  made  a  great  noise  and  disturbance  there,  and 
staid  in  the  said  dwellinghouse,  without  the  license  and 
against  the  will  of  the  plaintiff,  continuing  such  their  noise 
and  disturbance  therein  for  a  long  time,  viz.  for  the  space  of 
three  days,  and  during  all  that  time,  greatly  disturbed  the 
plaintiff  in  his  quiet  possession  thereof,  and  expelled  and 
ejected  him  therefrom  for  a  long  space  of  time,  to  wit,  from 
thence  hitherto,  &c.  ficc. 

For  breach  of  dose ;  making  an  affray ;  and  seizing  and  carrying  away 

plaintiffs  goods. 

For  that  the  said  T,  on  &c.,  at  4*c.,  with  force  and  arms, 
broke  and  entered  the  plaintiff's  dwellinghouse,  there  situ- 
-ate,  and  then  and  there  made  a  great  noise  and  affray  there- 
in, and  then  and  there  seized  and  took  possession  of  the 
goods  \and  chattels  of  the  plaintiff,  viz.  one  mahogany 
table,  of  the  value  of  $ — ,  one  framed  saw,  of  the  value  of 
^ — ,  &c.  &c.,  and  kept  possession  of  the  said  goods  and 
chattels,  and  remained  and  continued  in  the  possession  of 
the  said  dwellinghouse,  for  a  long  space  of  time,  viz.  for  the 

space  of days,  and  until  the  plaintiff  was  obliged^  ai 

considerable  trouble  and  expense^  to  replevy  the  same^  viz.  at 
fyc.  8fc. ;  or,  until  the  plaintiff  was  obliged  to  lay  out  a  large 
sum  of  money,  viz.  the  sum  of  S — ,  for  the  recovery  of  the 
said  goods  and  chattels,  and  other  wrongs,  &c.  &c« 

For  breach  of  dose ;  seizing  stocky  tfc. ;  working  up  materials ;  con^ 

version,  4*^. 

For  that  the  said  D  and  E,  on  S^c,  at  &c.,  broke  and  en- 
tered a  certain  salt  manufactory  of  the  plaintiff,  there  situate 
&c.,  and  there  seized  and  took  possession  of  divers  goods 
and  chattels  of  the  plaintiff,  there  then  found,  viz.  (specify 
the  articles)  and  being  in  the  whole  of  great  value,  to  wit,  of 
the  value  of  $ — ,  and  which  belonged  to  the  said  salt  man- 
ufactory ;  and  staid  and  continued  in  the  said  salt  manufac- 
tory, and  in  possession  of  the  said  goods  and  chattels,  for  a 
long  space  of  time,  viz. days,  and  during  that  time, 
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and  in  the  said  manufactory,  and  by  and  with  the  fires,  ma- 
terials, and  utensils  of  the  plaintiff  there  then  found,  and 
belonging  to  said  manufactory,  made,  converted,  and  manu- 
factured the  said  (Ihe  materialsy)  and  afterwards  took  and 
carried  away  the  same,  and  also  the  said  &c.,  so  by  them 
seized  and  taken  as  aforesaid,  from  and  out  of  the  said  salt 
manufactory,  and  from  and  out  of  the  possession  of  the 
plaintiff,  to  places  by  the  plaintiff  unknown  ;  whereby  and 
m  consequence  of  such  seizure,  and  of  other  the  premises 
aforesaid,  the  plaintiff  was  deprived  of  his  said  goods  and 
chattels,  and  of  the  profits  that  would  have  accrued  to  him 
from  the  use  and  sale  thereof,  and  was,  during  all  the  time 
aforesaid,  disturbed  in  the  possession  and  occupation  of  his 
said  manufactory,  and  was,  during  such  time,  and  for  a  long 
time  alterwards,  prevented  from  following  the  business  q^ 
nfenufacturer  of  salt,  by  him  at  other  times  carried  on,  at 
the  said  manufactory,  and  was  also  obliged  to  pay,  and  did 
pay,  a  large  3um  of  money,  to  wit,  $ — ,  and  was  otherwise 
put  to  great  trouble  in  endeavoring  to  obtain  restitution  of  the 
said  property,  so  by  them  seized  as  aforesaid ;  and  other 
wrongs,  &c. 

Far  entering  a  dweUinghouse  ;  making  a  riot  there^  expelling  plaintiffs  ^e. 

For  that  the  said  D  and  E,  on  ficc,  with  force  and  arms, 
•broke  and  entered  the  dwellinghouse  ot  the  plaintiff,  situate 
&c.,  and  thereby  greatly  disturbed  the  plaintiff  in  the  quiet 
(possession  of  the  said  dwellinghouse,  and  then  and  there 
broke  down  a  certain  fire-grate,  of  the  plaintiff,  of  the  value 
•of  $ — ,  and  then  and  there  broke  to  pieces,  damaged,  and 
spoiled,  the  said  fire-grate  ;  and  then  and  there  seized,  and 
took  divers  goods,  chattels,  and  furniture,  to  wit,  (^el  out  the 
goods)  of  the  value  of  $ — ,  in  the  said  dwellinghouse,  then 
and  there  being,  and  with  great  violence,  threw  and  cast 
•the  said  goods  &c.  of  the  plaintiff,  out  of  the  said  dwelling- 
house,  into  the  public  street  or  highway  in  said  &c.,  adjoin- 
ing to  the  said  dwellinghouse,  and  thereby  then  and  there 
greatly  soiled,  broke,  damaged,  and  spoiled  the  said  goods 
&c. ;  and  then  andSbere,  with  strong  hands,  expelled  and 
(put  out  the  plaintiff  with  bis  family  from  the  possession  and 
occupation  of  the  said  dwellinghouse,  and  kept  the  plaintiff 
with  his  family,  so  ex[)e]led  and  put  out  from  the  possession 
and  occupation  of  the  said  dwellinghouse  for  a  long  space 
of  time,  then  next  following,  to  wit,  from  thence  until  the 
day  of  the  purchase  of  this  writ,  whereby  the  plaintiff  dur- 


TRESPASB.  871 

mg  that  ttmei  not  only  was  deprived  of  the  use  and  occupa- 
tion of  the  said  dweiUngbouse,  but  was  also  thereby  greatly 
injured  and  obstructed  in  bis  necessary  affairs  and  employ- 
ment, by  him  during  that  time  to  be  done  and  followed,  and 
was  put  to  great  labor  and  trouble,  and  obliged  to  expend  a 
large  sum  of  money,  viz.  the  sum  of  $— ,  in  obtaining  and 
furnishing  another  dwellinghouse  for  himself  and  family,  to 
wit,  at  &€• 

Far  hrecking  plaintiff  U  close ;  pulling  dovm  a  shed ;  erecting  a  kouse^  ^e. 

For  (hat  the  said  D  and  £,  on  &c.,  at  &c.,  with  force  and 
arms^  broke  and  entered  the  close  of  the  plaintiff,  there  sit- 
uate, called  &c.,  and  then  and  there  trod  down  and  spoiled 
the  grass  of  the  plaintiff,  there  then  growing,  and  being  of  a 
large  value,  viz.  of  the  value  of  $ — f  and  then  and  there 
threw  down  and  prostrated  a  certain  builUing  of  the  plain- 
tiff, of  a  large  value,  viz.  of  the  value  of  S — $  then  and  there 
erected,  called  &c.,  and  the  materials  thereof  coming,  viz. 
— —  loads  of  bricks,  of  the  plaintiff,  of  the  value  of  $ — f 
took  and  carried  away,  and  converted  and  disposed  of,  to 
the  use  of  the  said  D  and  £,  and  then  and  there  dug  up  and 
subverted  the  soil  and  earth,  together  with  other  the  grass 
of  the  plaintiff,  then  and  there  respectively  growing  and 
being,  of  a  large  value,  to  wit,  of  the  value  of  $ — y  and  then 
and  there  erected  and  built  a  great  part  of  a  certain  mes- 
suage or  dwellinghouse  in  and  upon  the  said  close,  and  then 
and  there  put  out  and  expelled  the  plaintiff  from  the  pos- 
session and  occupation  of  a  great  part  of  his  said  close,  and 
kept  and  continued  him  so  put  out  and  expelled,  and  the 
sadd  part  of  the  said  messuage  or  dwellinghouse,  so  by  them 
erected  on  the  said  close  as  aforesaid,  for  a  long  time,  to  wit, 
from  thence  hitherto ;  whereby  the  plaintiff,  during  alt  that 
time,  bath  lost,  and  by  reason  of  the  said  last  mentioned 
building,  will  hereafter  lose  rnd  be  deprived  of  the  free  and 
entire  use  and  occupation  of  his  said  close ;  and  other 
wrongs,  &c.  &c. 

For  breaking  plaintiff'*s  close^  taking  away  his  mare^  and  converting  her^ 

4-c. 

For  that  the  said  D,  on  &c*,  at  &c^  with  force  and  arms, 
broke  and  entered  a  certain  close  of  the  plaintiff,  situate 
JLC,  and  then  and  there,  with  his  feet  in  walking,  trod 
down,  and  spoiled  the  grass  of  the  plaintiff,  there  then  grow- 
ing, of  the  value  of  $ — ^  and  then  and  there,  with  force  and 
arms,  took  and  led  away  a  certain  m.are  of  the  plaintiff,  there 
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then  being,  of  great  value,  viz.  of  the  value  of  j8 — ,  and 
kept  and  detained^  and  still  keeps  and  detains  the  same  ;  or, 
and  converted  and  disposed  thereof  to  his  own  use;  and  oth- 
er wrongs,  &c. 

4.  Trespass*  to  personal  property. 

'  Far  taking  and  carrying  away  the  plaintiJTs  goods^  and  concerting  ihem 

to  the  defendant's  use. 

For  that  the  said  D,  on  &c.,  at  £lc*,  with  force  and  arms, 
took  and  carried  away  the  goods  and  chattels,  viz.  three 
butts  of  beer,  seventy  pounds  of  butter,  &c.  &c.;  then  and 
there  found  and  being,  of  great  value,  to  wit,  of  the  value 
of  $ — »  and  converted  the  same  to  the  use  of  the  said  D, 
against  the  peace  of  the  commonwealth,  and  to  the  dam* 
age,  &c. 

Note.  In  Trespass  for  taking  and  carrying  away  the  plaintiff's  goods, 
it  IS  absolutely  essential  to  state,  that  the  goods  were  the  plaintiflTs  goods; 
the  plaintiff's  title  to  recover  rests  on  that  point,  and  the  omisBion  is  not 
cured  by  a  verdict.  Strange,  1023;  2  Lev.  156 ;  2  Cro.  46;  Salk«  640. 
But  if  the  defendant's  plea  shows  that  the  goods  were  in  the  possession 
of  the  plaintiff,  the  declaration  will  be  aided.     1  Sid.  185. 

The  goods  must  be  set  forth  with  certainty,  in  the  declaration,  so  that 
the  defendant  may  be  able  to  justify  ;  or,  in  case  of  a  recovery  against 
him,  to  plead  it  in  bar  of  another  action  for  the  same  goods.  See  5  Co. 
34,  b ;  4  Bur.  2455 ;  3  Wils.  292. 

The  value  of  the  goods  should  be  mentioned.  2  Lev.  230 ;  2  Cio.  307. 
The  omission  to  state  the  value  of  the  goods,  is  aided  by  a  verdict,  but 
uncertainty  id  specifying  the  goods  is  not.  Com.  Dig.  Plead.  3  M*  & 
{Edition^  1.822.)     This  action  is  transitory. 

For  seizing  two  silver  tickets  of  the  plaintiffs  whereby  he  was  prevented 
from  getting  admission  into  a  place  of  entertainment. 

For  that  the  said  D,  on  &c ,  at  &c.»  with  force  and  arms, 
took  and  carried  away  two  silver  tickets  of  the  plaintiff,  of 
great  value,  viz.  of  the  value  of  $ — ,  being  tickets  entitling 
the  plaintiff,  and  the  bearer  and  bearers  thereof,  for  the  time 
being,  to  admission  &lc.  (according  to  the  fact^  or  the  face 
of  the  ticket^)  during  the  performances  and  exhibitions  from 
time  to  time,  taking  place  there,  and  which  said  tickets  were 
transferable  by  the  plaintiflf,  as  proprietor  of  the  same,  to 
any  other  person  or  persons  for  the  purpose  of  procur- 
ing such  person  or  persons  admission  to  the  said  (place 
of  exhibilionj  and  withheld  and  detained  jthe  said  tickets 
from  the  plaintiff  for  a  long  space  of  time,  to  wit,  from  thence 
hitherto ;  whereby  the  plaintiff,  during  all  that  time,  bath 
been  prevented  from  gaining  admission  into  the  said  (place 
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of  exhibition)  at  and  during  the  performances  and  exhibi- 
tions which  have  talcen  place  there,  by  virtue  of  the  saud 
tickets;  and  hath»  during  all  that  time,  been  prevented  ftora 
transferring  or  letting  out  the  same  tickets  to  any  other  per- 
son or  persons,  for  the  purpose  of  entitling  such  person  or 
persons  to  admission  into  the  said  (place  of  exhibitiafit) 
during  the  said  performances  and  exhibitions  there,  and 
particularly  to  one  A  B  and  one  C  D,  who  would  otherwise 
respectively  have  hired  the  said  tickets  of  the  plaintiff,  dur- 
ing certain  periods  of  performance  at  the  said  place  of  ex- 
hibition, during  the  time  aforesaid ;  and  the  plaintiff  hath 
thereby  been  deprived  of  an  opportunity  of  making,  and 
bath  lost  a  large  sum  of  money,  viz.  $ — ,  which  he  could 
otherwise  have  acquired,  and  which  would  have  accrued  to 
him  from  such  transferring  or  letting  out  of  the  said  tickets^ 
viz.  at  &€•  aforesaid. 

For  stopping  plaintiffs  dray^  and  seizing  a  hridle^  ^'C 

For  that  the  said  D,  on  &c.,  at  &c.,  with  force  and  arms, 
stopped  a  certain  dray  of  the  plaintiff  drawn  by  certain  cat- 
tle of  the  plaintiff  along  the  highway  in  said  &c.,  and  seized 
and  took  from  the  head  of  one  of  the  said  cattle,  then  draw- 
ing the  said  dray,  a  certain  leather  bridle  of  the  plaintiff,  of 
the  value  of  $ — ,  and  kepi  and  detained  the  same  for  a  long 
time^  and  until  the  plaintiff  teas  forced  to  pay^  and  did  pay 
to  the  said  D  the  sum  of  $ — ,  for  the  redemption  of  the 
said  bridle^  Sfc. 

or,  instead  of  the  words  in  italics^ 

and  carried  away  the  same,  and  converted  and  disposed 
thereof  to  his  own  use,  &c. 

For  shooting  pUnntiffU  dog. 

For  that  the  said  D,  on  &c.,  at  &c.,  with  force  and  arms, 
shot  and  killed  a  certain  dog  of  the  plaintiff,  then  and  there 
found  and  being,  of  great  value,  viz.  of  the  value  of  $ — , 
and  other  wrongs,  &c. 

See  ante^  under  ease  for  mirfeaxanee. 

For  killing  plaintiff  ^s  horse. 

For  that  the  said  D,  on  Slc,  at  &c.,  with  force  and  arms, 
beat,  bruised,  wounded  and  ill  treated  a  certain  gelding  of 
the  plaintiff,  then  and  there  found  and  being,  of  great  value, 
viz.  of  the  value  of  $ — ,  so  that  the  said  gelding  languished 
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of  the  bruises  and  wounds  (hen  and  there  given,  for  a  long 
time,  and  the  plaintiff  was  then  and  there  obliged  to  lay  out 
and  expend,  and  did  lay  out  and  expend  a  large  bum  of 
money,  viz.  $ — ^  in  endeavoring  to  cure  the  said  gelding, 
during  that  time,  and  the  said  gelding  afterwards,  on&c^at 
&c.,  by  means  of  the  said  wounds  and  bruises,  died,  &c.  Slc. 

or,  more  shortly  thxis^ — 

For  that  the  said  D,  on  &c^  at  &c^  with  force  and  arms, 
beat,  bruised,  wounded  and  killed  a  certain  gelding  of  the 
plaintiff,  then  and  there  found  and  being,  of  the  value  of 
^ — ,  and  other  wrongs,  &c.,  &c. 

For  knocking  out  ike  eye  of  a  horee. 

For  that  the  said  D,  on  &&,  at  &c.,  with  force  and  arms, 
viz.  with  a  certain  stick  or  bludgeon,  which  the  said  D,  then 
and  there  held  in  his  hand,  beat,  bruised,  wounded  and  ill 
treated  a  certain  mare  of  the  plaintiff,  then  and  there  found 
and  being,  of  great  value,  viz.  of  the  value  of  $ — ,  and  did 
then  and  there,  violently  knock  and  strike  out  one  of  the 
eyes  of  the  said  mare ;  by  reason  whereof  the  value  of  the 
said  mare  b  greatly  diminished ;  and  other  wrongs,  &c. 

For  chasing  sheep  with  dogs^  4^. 

For  that  the  said  D,  on  4rc,  at  &c.,  with  force  and  arms, 
drove,  and  with  dogs,  chased  certain  sheep  and  lambs  of 
the  plaintiff,  viz.  ten  sheep  and  six  lambs,  then  and  there 
found  and  being,  of  great  value,  viz.  of  the  value  of  $ — ^  and 
then  and  there  set  on  and  encouraged  the  said  dogs  to  bite, 
worry  and  pursue  the  said  sheep  and  lambs,  whereby 
divers,  viz.  three  of  the  said  sheep  and  five  of  the  said 
lambs,  died,  and  the  residue  of  the  said  sheep  and  lambs, 
viz.  seven  sheep  and  one  lamb,  were  greatly  hurt  and  dam- 
aged ;  &c.  &c. 

NoTB.  Under  the  Rev.  Stat,  of  Mass.  ch.  58,  sec.  13,  trespass  lies 
against  the  owner  or  keeper  of  a  dog,  for  mischief  done  by  him. 

If  in  the  declaration,  the  defendant  is  described  as  owner  and  keeper, 
it  must  be  proved  that  he  is  both  owner  and  keeper.  But  the  fault  may 
be  amended  according  to  the  fact.  Buddinglon  v.  Shearer^  20  Pick.  477. 

Where  mischief  is  done  by  two  dogs  together,  belonging  to  several 
owners,  each  is  answerable  for  the  mischief  done  by  his  own  dog  only, 
in  a  several  action  of  trespass.     Ibid.     See  aho^^  2  Conn.  R.  206. 

For  chasing  a  mare  whereby  she  dropped  a  dead  foal. 

For  that  the  said  D,  on  &c.,  at  &c^  with  ibroe  and  anna. 
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drove  and  chased  a  certain  mare  of  the  plaintiff,  then  and 
there  found  ,  and  being,  of  great  value,  viz.  of  the  value  of 
$ — f  whereby  the  said  mare,  then  and  there  slipped  and 
dropped  a  dead  foal,  and  whereby  the  said  mare  was  then 
and  there  hurt  and  greatly  damnified,  and  the  plaintiff  was 
deprived  of  the  use  of  the  said  mare,  for  a  long  space  of 
time,  viz.  six  weeks,  ficc.  &c. 

For  seixing  and  detaining  plaintiff  ^9  large. 

For  that  the  said  D,  on  &c.,  at  &c.,  with  force  and  arms, 
seized  and  took  a  certain  barge  of  the  plaintiff,  of  great  val- 
ue, viz.  of  the  value  of  $ — ,  and  then  and  there  carried 
away  the  said  barge,  and  kept  and  detained  the  same  from 
the  plaintiff  ^r  a  long  space  of  time,  viz.  from  thence  hith- 
erto«  and  converted  the  same  to  his  own  use ;  whereby  the 
plaintiff  has  been  deprived  of  all  the  profit  and  advantage 
which  would  have  accrued  to  him  from  the  use  of  the  said 
barge  during  that  time ;  and  particularly  (state  the  special 
damage^  if  any,)  &c.,  and  other  wrongs,  &c. 

For  running  a  carriage  against  the  plaintiff  ^s^  whereby  he  was  thrown 

outy  with  special  damage^  ^c. 

For  that  the  said  D,  on  Slc,  at  £lc«,  with  force  and  arms, 
drove  a  certain  carriage,  to  wit,  a  curricle,  which  the  said  D 
was  then  and  there  driving  along  the  highway,  with  great 
force  and  violence,  against  a  certain  other  carriage,  viz^  a 
chaise  of  the  plaintiff  of  great  value,  to  wit,  of  the  value  of 
$ — ,  and  in  which  said  chaise,  the  plaintiff  was  then  riding 
in  the  said  highway,  and  thereby  then  and  there  greatly 
broke  and  damaged  the  said  chaise  ;  by  means  whereof  the 
plaintiff  was  then  and  there  thrown,  with  great  violence,  out 
of  his  said  chaise,  upon  the  ground ;  and  was  afterwards, 
viz.  on  &c.,  at  &c.,  obliged  to  expend,  and  did  expend,  a 
large  sum  of  money,  viz.  $ — ,  in  the  repairing  of  the  said 
chaise;  and  also  by  means  of  the  premises,  the  plaintiff  was 
then  and  there  greatly  bruised,  hurt,  and  wounded,  and 
sick  and  disordered,  and  so  continued  for  a  long  space  of 

time,  viz. weeks,  then  next  following,  and  during  all 

that  time  was  prevented  from  transacting  his  lawful  busi- 
ness, by  him  during  the  said  time  to  be  transacted ;  and 
was  also  thereby  obliged  to  expend,  and  did  expend  a  large 
sum  of  money,  viz.  $ — ^  in  the  cure  of  his  said  wounds, 
lameness,  and  disorders  aforesaid,  occasioned  as  aforesaid, 
viz.  at  SuUf  and  other  wrongs,  Sic  Slc. 
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Note.    In  what  cases  to  bring  Trespass,  and  in  what  to  bring  Case,  it 
is  not  always  easy  to  decide.     Sec  ante^  Case. 

For  setting  plaintiff  ^8  large  adrift ;  special  damage. 

For  that  the  said  T,  on  &c.,  at  &c.,  with  force  and  arms, 
seized  and  took  the  boat  of  the  plaintiff,  of  great  value,  viz. 
of  the  value  of  $ — ,  then  moored  an(l  fastened  with  a  certain 
rope  of  the  plaintiff,  at  &c.,  in  the  river  &c.,  and  then  un- 
moored and  set  loose  the  said  boat  from  the  place  to  which 
she  was  so  moored  and  fastened  as  aforesaid,  and  thereby 
set  the  said  boat  adrift  in  the  said  river;  whereby  the  said 
boat  was  broken  to  pieces,  damaged,  and  spoiled,  and  the 
plaintiff  lost  the  whole  use  of  his  said  boat  for  a  long  space 
of  time,  viz.  &c.  &lc. 

Far  impounding  the  cattle  of  plaintiff  until  he  paid  a  sum  of  money. 

For  that  the  said  E,  together  with  one  G  G,  of  Slc,  on 
&c*,  at  &c.,  with  force  and  arms,  the  cattle,  to  wit,  four 
oxen  and  four  cows,  of  the  said  P  P,  there  lately  found, 
took,  and  impounded,  and  them  there  so  impounded,  detain- 
ed, until  the  said  P  P,  for  obtaining  the  delivery  of  them 
therefrom,  paid  to  the  said  E  and  G  a  fine  of  $12;  and  oth- 
er enormities,  the  said  E  then  and  there  did,  to  the  grievous 
injury  of  the  said  P,  and  against  the  peace,  &c.  2  Vent.  91. 

Trespass  on  ajlock  of  geese. 

For  that  the  said  D,  on  &c.,  at  &c.,  with  force  and  arms, 
chased  and  worried  the  plaintiff's  flock  of  geese,  being  in 
all  &c.,  threw  clubs  and  stones  at  them,  and  thereby  killed 

of  them,  of  the  value  of  0 — ,  and  wounded  and  hurt 

the  rest,  to  the  value  of  $ — ,  against  the  peace,  &c. 

For  rescue  of  a  horse. 

For  that  the  said  plaintiff^  on  d^c,  at  &c.,  had  taken  a 
certain  mare,  doing  damage,  then  in  the  lands  of  the  plain- 
tiff, and  had  imponuded  the  said  mare  according  to  law. 
And  the  said  A,  on  &c.,  at  &c.,  with  force  and  arms,  viz. 
with  swords  and  staves,  broke  said  pound,  and  took  and 
led  away  said  mare  from  and  out  of  said  pound ;  and  other 
wrongs,  ^c, 

Part'oumer  and  master^  for  detaining  a  ship  and  cargo. 

For  that  on  Slc.  at  &c.,  the  said  A,  with  force  and  aroiSy 
did  arrest  a  certain  ship  in  the  custody  of  the  plaintiff,  with 
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which,  and  divers  goods  and  merchandises,  viz.  &c.  of  him 
the  plaintiff,  and  several  other  merchants,  his  partners,  in 
the  said  ship  to  be  transported,  the  plaintiff  was  about  to  go 
to  parts  beyond  sea,  viz.  to  &c.,  and  to  make  profits  thereof 
to  him,  the  plaintiff,  for  bis  part,  viz.  one  fourrh  part  thereof, 
and  to  take  of  every  of  the  said  other  merchants  a  certain 
salary,  viz.  one  twentieth  part  of  the  produce  thereof,  to 
merchandise  their  parts  of  the  said  goods  and  merchandise ; 
and  said  ship,  so  under  arrest,  there  did  detain,  against  the 
law  of  the  land,  for  a  long  time,  viz.  from  &c.,  to  &c.; 
whereby  the  plaintiff,  the  profit  and  advantage,  which  he 
roust  have  had  and  received  from  the  goods  and  merchan- 
dises aforesaid,  by  merchandising  thereof  as  aforesaid,  hath 
totally  lost ;  and  other  outrages  the  said  A  did  on  the  plain* 
tiff  commit,  against  the  peace,  &c. 

Su  Boyd  V.  Brown^  17  Pick.  453,  and  White  r.  Dmnon^  8  Pidc.  356. 

Far  tilling  plaintiff  U  horse  on  training  day  hy  shooting  with  a  gwm^ 

For  that  on  &c.,  at  &c.,  the  said  A,  with  force  and  arms,, 
a  certain  hand-gun,  laden  with  gunpowder,  discharged  at 
and  against  the  plaintiff's  horse,  being  a  gelding,  of  the 
value  of  $ — ,  and  thereby  broke  the  right  thigh-bone  of  saidi 
horse,  and  wounded  him  in  said  thigh ;  so  that  by  means, 
thereof,  the  said  horse  was  rendered  useless  and  good  for 
nothing ;  and  then  and  there  the  said  A  did  other  injuries 
to  the  plaintiff,  agaiust  our  peace,  &c.        Trowbbidge. 

For  taking  pMniiffU  boat. 

For  that  the  said  A  [defendant,]  on  &c.,  at  &c.,  witb 
force  and  arms,  took  and  carried  away  the  plaintiff's  two- 
mast  boat,  of  the  value  of  $50,  and  converted  the  same  to* 
his  own  use  ;  and  other  enormities  to  the  plaintiff,  the  said 
A  then  and  there  did,  against  the  peace  of  this  common- 
wealth, Slc. 

For  stopping  plaintiff  U  wagon  in  the  highway. 

For  that  the  said  T,  at  &c.,  on  &c.,  with  force  and  arms,, 
stopped  a  certain  wagon  of  the  plaintiff,  then  and  there  by 
the  plaintiff's  cattle  drawn  in  and  along  the  highway,  and 
seized  and  took  from  the  cattle,  then  and  there  drawing  the 
said  wagon,  the  gears  of  the  plaintiff,  viz.  one  pair  of  iron 
gears,  of  the  value  of  $ — ,  and  carried  away,  kept,  and  de- 
tained the  same;  and  other  injuries,  wrongs  and  enormities. 

7» 
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the  said  T  then  and  there  did  to  the  plaintiff,  a^nst  our 
peace,  &c. 

5.  Declarations  in  other  cases  of  mixed  trespasses. 

Far  mesne  profits. 

For  that  the  said  T,  on  &c.,  with  force  and  arms,  broke 
and  entered  three  messuages  &c,,  with  the  appurtenances  in 

aforesaid,  and  expelled,  put  out,  and  removed  the  plain* 

tiff  from  the  possession  and  occupation  of  his  said  tenements, 
and  kept  and  continued  the  plaintiff  so  expelled,  put  out, 
and  removed  from  the  possession  and  occupation  of  the 

-same,  for  a  long  space  of  time ;  that  is  to  say,  from ^ 

until  the  day  of  suing  out  the  original  writ  of  the  plaintiff; 
and  during  all  that  time,  had  and  received  to  his  own  use, 
all  the  rents,  issues,  and  profits  of  the  said  tenements,  being 
of  the  yearly  value  of  $ — y  and  other  injuries,  &c. 

Note.  In  England,  after  a  recovery  in  ejectment,  the  owner  of  the 
land  may  recover  for  the  time  he  baa  been  kept  out  of  poaseasion,  in  an 
action  for  the  meane  profits.  The  reason  of  this  is,  that  the  tenant  in  poa- 
session,  by  entering  into  the  common  rule,  is  estopped  in  any  sul»equent 
action,  from  denying  the  lessor's  possession,  and  an  ouster  by  himself. 
This  ouster  a&ids  a  sufficient  foundation  (or  the  lessor^s  action  of  Tres* 
pass,  in  which  he  recovers  damages,  in  lieu  of  the  meano  piofita,  whioh 
he  has  been  prevented  from  receiving.  It  should  be  remarked,  however, 
that  where  the  profits  claimed,  are  for  a  greater  length  of  time  than  six 
years,  the  defendant  may  plead  the  statute  of  limitations.  It  should  be 
obaerved,  too,  that  the  jury,  in  assessing  damages  in  sueh  actioo,  are  by 
no  means  obliged  to  confine  themselves  to  the  annual  rents  of  the  land, 
but  may,  in  every  such  case,  assess  such  damages,  as  they  think  will  do 
justice  between  the  parties.  And  a  learned  judge  on  the  Engliah  Bench, 
(Mr.  Justice  Gould,  3  Wils.  118,)  remarks,  that  he  had  known  four  times 
the  value  of  the  mesne  profits  given  by  a  jury  in  tfiis  action.  Whether 
it  would  be  worth  while  to  make  a  su^sestion  of  this  kind  to  the  juiy,  in 
cases  where  the  defendant  sets  up  the  statute  of  limitations  against  the 
plaintiff's  claim,  to  prevent  him  from  recovering  more  than  what  is  not 
within  the  statute,  may  be  worth  consideration  ;  in  order  that  complete 
justice,  either  per  direcimm  or  per  ohliqtuim^  may  be  done  between  the 
parties.  Since  those  who  apply  to  an  arbitrary  regulation  of  the  law, 
grounded  merely  in  policy,  to  ahelter  them  from  a  just  claim,  must,  in 
that  case,  as  well  as  wheM  they  apply  to  the  law  for  the  recowry  of  a 
legal  demand,  be  content  to  take  the  law  as  they  find  it. 

In  Massachusetts,  the  action  of  ejectment  has  never  been  adopted  in 
practice,  and  much  of  the  English  law  in  relation  to  this  subject,  has 
therefore  no  application  here.  In  this  commonwealth,  if  a  man  is  dis- 
seized, he  may  recover  for  the  trespass,  committed  in  the  fint  disaeiais, 
without  entry.  But  he  recovers  no  mesne  profits ;  but  if  he  re«enters,ajMl 
then  brings  his  action  of  Trespass  with  a  coniimumdo^  or  if,aner  a  re-en- 
try, he  ia  cootent  to  vraive  the  Trespaas  and  bring  an  action  of  Assump* 
sit,  for  use  and  occupation,  he  may  leoover  the  mesne  profits,  or  an 
equivalent  by  some  other  name.    But  if,  after  he  is  diBsoiTod,  he  suSen 
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hfap  right  of  entry  to  be  lost  by  lapse  of  tifne,  &c.,  he  cannot,  with  or 
without  entry,  maintain  an  action  of  Trespass  to  recover  for  the  mesne 
profits,  or  for  the  use  and  occupation  of  the  land,  in  any  shape.  His 
remedy  then  is,  to  commence  a  writ  of  Entry,  in  which,  showing  his  title, 
he  recovers  judgment  for  the  land.  After  this  recovery  of  judgment, 
however,  before  the  service  of  the  writ  of  habere  facias  possessionem^ 
unless  he  enters  by  consent,  (4  Esp.  R.  166,)  the  demandant  is  not  in 
possession  of  the  land,  so  as  to  maintain  Trespass ;  neither  has  he  any 
right  of  ^ntry,  independently  of  the  execution.  If  he  had,  the  execution 
would  tie  useless ;  since  then  he  might  enter  and  regain  possession  with- 
out the  officer.  But  after  he  is  put  in  possession  by  the  officer,  he  then 
has  a  right  from  that  time,  to  commence  actions  for  trespasses  committed 
aAerwards.  But  according  to  the  strictness  of  the  ancient  authorities,  he 
can  commence  no  actions  for  mesne  profits,  received  before  by  the  ten- 
ant or  defendant  For,  if  he  has  any  remedy,  it  must  be  in  Trespass. 
But  Trespass,  it  is  well  known,  lies  only  for  injuries  done  to  the  posses- 
sion, and  can  only  be  brought  by  those  who  were  actually,  or  in  consid- 
eration of  the  law,  in  the  possession  of  the  land.  But  here,  so  far  from 
being  in  possession  at  the  time  for  which  the  mesne  profits  are  claimed, 
the  demandant  or  plaintifl^  had  not  then  even  a  right  of  possession.  And 
there  is  no  confession  of  lease,  entry,  and  ouster,  to  estop  the  tenant  or 
defendant.  It  is  plain,  therefore,  that  from  the  principles  of  the  law,  and 
the  nature  of  the  actions  to  which  recourse  must  tie  had,  if  to  any,  the 
plaintiff  or  demandant,  in  such  case,  can  have  no  remedy  for  the  mesne 
profits,  unless  the  action  of  Ejectment  is  introduced. 

It  is  said  to  be  an  unsettled  question,  whether,  if  A  disseizes  B,  and 
then  enfeoffs  d^.  C,  and  B  recovers  ihe  land  of  C  in  an  ejectment,  he 
shall  have  an  action  for  the  mesne  profits  against  C.  Without  referring 
to  the  numerous  cases,  dicta,  and  authorities,  each  way  on  this  point,  it 
may  not  be  amiss  to  consider  the  decision,  which  a  regard  to  the  true 
merits  and  justice  of  the  case  might  dictate.  Let  a  case  be  put  where 
the  right  of  entry  is  taken  away.  Suppose  A  disseizes  B,  and  then  sells 
the  land  for  f  1000  to  C,  C  occupies  the  land  for  twenty  years,  and  clears 
1^0  per  annum,  the  interest  of  the  purchase  money ;  A  also  receives  the 
interest  of  h»  purchase  money,  viz,  $60  per  annum  ;  B  afterwards  re- 
covers the  land  of  C,  and  C  then  sues  A  on  his  covenant  of  warranty, 
and  recovers  the  purchase  money  with  interest  But  if  the  matter  rests 
here,  justice  ifl(  not  done.  For,  though  A,  haying  received  his  $1000,  and 
interest  for  twenty  years,  and  having  afterwards  been  obliged  to  refund 
the  whole  to  C,  is  neither  better  nor  worse  off  than  he  would  have  been 
if  he  had  never  disseized  B  ;  yet  C  is  a  great  gainer,  and  B  is  a  great 
loser  by  the  affair.  For  C  has  now,  in  his  hands,  not  only  the  $1000, 
which  he  paid  A  for  the  land,  together  with  interest  for  twenty  years  ; 
but  he  has  also  the  profits  of  the  land,  which  he  has  received,  and  which 
he  now  retains  contrary  to  natural  right  These,  in  the  case  stated,  can- 
not in  round  numl>ers  amount  to  less  than  $1400  or  $1500.  This  money 
in  justice  belongs  to  B.  But,  for  the  recovery  of  this  property,  no  reme- 
dy whatever  is  furnished  by  any  principle  of  law,  acknowledged  within 
this  commonwealth ;  and  the  statute  law  is  so  far  from  furnishing  any, 
that,  if  C  has  laid  out  the  annual  rents,  which  he  has  received  from  the 
land  in  making  improvements,  B,  when  he  recovers  judgment  for  the  land, 
must  allow  him  for  those  improvements  which  have  been  made  with  B*s 
own  money.     See  the  various  Betterment  acts  of  this  commonwealth. 

But  if  a  case  is  put  where  the  right  of  entry  is  not  taken  away,  for  in- 
stance, suppose  A  disseizes  B,  and,  after  holding  the  land  two  years,  con- 
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veys  to  C,  who  occupies  the  same  eight  jears ;  in  such  case  B  is  under  no 
necessity  of  bringing  a  writ  of  Entry,  for  he  may  enter  at  once.  AAer  his 
.  entry,  however,  he  cannot  maintain  Trespass,  or  any  other  action  againsi 
.  A,  for  mesne  profits,  on  account  of  the  statute  of  limitations.  For  the 
same  reason,  he  can  maintain  no  action  against  C,  for  mesne  profits  ac« 
cruing  during  any  time  which  elapsed  more  than  six  years  before  B^s 
entry.  But,  for  the  mesne  profits  of  the  six  years  next  preceding  B^s 
entry,  B,  without  doubt,  may  recover  against  C  in  an  action  of  Trespass ; 
or,  waiving  the  trespass,  in  an  action  for  use  and  occupation.  The  rea* 
son  of  this  is,  that  by  his  re-entry  he  elects  to  consider  himself  as  noi 
disseized ;  and  this  he  may  do,  because  be  still  retains  his  right  of  en- 
try ;  and,  by  this  re-entry,  A  and  C  become  mere  trespassers,  and  each, 
where  the  statute  of  limitations  does  not  interpose,  is  answerable  for  the 
mesne  profits  which  he  received  in  his  own  time. 

But  if  B,  instead  of  entering,  elects  to  bring  a  writ  of  Entry,  then  he 
elects  to  consider  himself  as  disseized,  for  such  is  the  allegation  of  the 
writ ;  and  whether  he  can,  in  that  case,  af\er  recovery,  maintain  Tres- 
pass for  mesne  profits,  is  the  principal  point  in  controversy  in  the  case. 
Emerson  v.  Thompson  et  al,^  2  Pick.  473. 

It  may  here  be  observed,  1.  That,  for  a  disseizb,a  writ  of  Entry  is  the 
proper  remedy.  2.  That  in  strictness  where  a  man  is  disseized,  be  has 
neither  possession  nor  right  of  possession.  Because,  even  if  a  man  is 
forcibly  ejected  from  his  land,  and  it  is  fenced  off  against  him,  it  is  noth- 
ing more  than  a  mere  trespass,  unless  he  elects  to  consider  himself  as 
disseized,  and  in  such  case,  if  he  does  not,  by  his  negligence,  suffer  the 
trespass  to  be  matured  into  a  disseizin  by  the  operation  of  the  statute  of 
limitations,  he  is  under  no  necessity  of  bringing  any  other  action  than 
Trespass,  aAer  entry  ;  and,  if  his  entry  is  prevented,  may  have  recourse 
to  the  process  of  forcible  entry  and  detainer  to  obtain  it*  3.  That  an 
action  of  Trespass  fies  only  for  injuries  to  the  possession ;  and  therefore 
while  a  man  has  neither  possession  nor  a  right  of  possession,  he  cannot 
he,  either  actually  or  in  construction  of  law,  so  in  the  possession  of  land 
as  to  maintain  Trespass.  4,  That  where  a  man  brings  a  writ  of  Entry, 
he  admits  that  the  tenant  is  in  possession  under  title ;  and  that  he,  the  de- 
mandant, is  disseized,  that  is,  that  his  title,  upon  which  his  right  of  poe* 
session  is  grounded,  is  displaced,  and  consequently,  until  the  question  of 
title  is  settled,  has  no  right  to  the  possession  of  the  land.  5.  From  these 
premises,  if  correct  (and  they  are  believed  to  be  so,)  the  conclusion 
I  seems  to  follow,  that  af\er  a  person  has  alleged  in  his  writ  of  Entry,  thai 

he  has  been  disseized^  he  shall  not  be  permitted  afterwards,  by  bringing  an 
action  of  Trespass  for  mesne  profits  during  the  time  of  such  disseizin,  to 
•contradict  himself  by  saying,  that  he  then  was  in  possession.  As  the 
court  were  not  unanimous  in  Emerson  v,  Thompson,  it  may  still  be  ad- 
visible,  therefore,  in  all  cases  where  the  right  of  entry  is  not  taken  away, 
1  rather  to  enter,  and  af>erwards  bring  Trespass,  than  to  resort  to  a  real 

action  ;  and,  as  the  right  of  entry  is  never  taken  away  by  lapse  of  time, 
unless  where  the  statute  of  limitations  must  necessarily  bar  the  right  to 
recover  in  Trespass  quare  claiuum  fregit  (the  single  case  of  a  descent 
cast,  excepted,)  there  seems  to  be  no  necessity  that  this  question  should 
ever  arise  again. 

But  now,  under  the  Rev.  Stat,  of  Mass.  chap.  101,  sect.  14,  if  the  de- 
mandant recovers  judgment  in  a  writ  of  Entry,  he  is  entitled  to  damages 
in  the  same  action,  for  the  rents  and  profits,  from  the  time  when  his  title 
accrued,  subject,  ^.  and  damages  also  for  any  waste  of  the  buildings, 
&c.  for  which  the  tenant  is  chargeable  by  law. 
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For  nailing  "boards  before  the  plaintifs  toindows. 

For  that  the  said  E,  od  &c ,  at  &c,,  with  force  and  arms, 
put  and  placed  before  and  against  certain  windows  of  the 
plaintiff,  of  and  belonging  to  the  dwellinghouse  of  the  plain- 
tiff, there  situate,  divers  boards,  and  nailed  and  fastened  the 
said  boards  to  the  frames  of  the  said  windows,  and  kept  and 
continued  the  said  boards  so  nailed  and  fastened  as  aforesaid, 
for  a  long  space  of  time,  to  wit,  from  thence  hitherto ;  where- 
by the  light,  during  all  the  time  aforesaid,  hath  been  greatly 
obstructed  and  prevented  from  entering  the  said  dwelling- 
bouse  through  the  said  windows,  and  the  said  dwellinghouse 
thereby  hath  been  greatly  darkened  ;  and  other  wrongs,  &c. 

For  breaking  and  entering  plaintif^e  konee^  4*<^m  conetaning  victuals^  pre^ 

venting  cuUivalion  of  lande^  ^c. 

For  that  the  said  D  and  E,  on  &c.,  with  force  and  arms, 
broke  and  entered  the  dwellinghouse,  three  barns,  two  sta- 
bles, one  granary,  and  eighteen  closes  of  the  plaintiff,  at  &c. 
aforesaid,  and  continued  in  the  said  dwellinghouse  against 

the  will  of  the  plaintiff,  from  thenceforth  until  the day 

of  &c.,  and  during  that  time,  did  eat  and  consume  the  vic- 
tuals and  drink  of  the  plaintiff  there  found,  of  the  value  of 
0 — J  and  lay  in  the  beds  of  the  plaintiff  there ;  and  after- 
wards, on  &c«,  again  broke  and  entered  the  said  barns,  sta- 
bles, granaries  and  closes  of  the  plaintiff,  and  locked  up  the 
doors  of  the  said  barns,  stables  and  granaries,  and  the  gates 
of  the  said  closes,  and  kept  and  continued  the  same  locked 

up,  from  thenceforth  until  the day  of  &c.  by  reason 

whereof,  the  plaintiff,  during  that  time,  not  only  lost  the  use 
of  the  said  barns,  stables  and  granaries,  but  was  hindered 
and  prevented  from  the  manuring,  use  and  occupation  of 
the  said  closes,  and  during  all  that  time,  could  not  plough 
and  sow  the  same,  in  a  due  course  of  husbandry ;  and  other 
wrongs,  &c. 

Quare  dausum  Jregii^  with  continuandoj  ^e. 

For  that  the  said  D,  on  &c.,  with  force  and  arms,  broke 
and  entered  the  closes  of  the  plaintiff,  to  wit,  one  close, 
called  the  yard^  and  one  other  close  called  the  garden^  at  &c., 
in  &c.,  aforesaid,  and  then  and  there,  wi(h  his  feet  in  walk- 
ing, trod  down  and  damaged  the  grass  there  then  growing  ; 
and  with  certain  cattle,  to  wit,  horses  &c.,  trod  down,  ate 
up,  and  consumed  other  the  grass  of  the  plaintiff,  there  then 
growing,  of  (be  value  of  $ — ;  and  diJ,  then  and  there, 
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break,  throw  down,  and  spoil  the  fences  of  the  plaintiff, 
standing  ou  the  said  closes,  and  did*  then  and  there,  break 
up  and  dig  the  soil  of  the  said  closes ;  oontinuino  xht 
said  trespass,  as  to  treading  down  and  consuming  the  said 
grass  in  walking  thereon,  and  eating  up  and  treading  down 
the  said  other  grass  with  cattle,  at  divers  days  and  times, 
from  &c.  until  &c* ;  and  other  wrongs,  &c* 

Quare  dau$uni  f regit ;  for  entering  ptaitUiff^s  roonUy  dehauching  hi» 

wife^  and  carrying  her  away. 

For  that  the  said  D,  on  &c.,  at  &c,  with  force  and  armSy 
broke  and  entered  three  apartments  of  the  plaintiff,  where* 
in  the  plaintiff  and  his  family  inhabited  and  resided,  and 
part  and  parcel  of  a  certain  dwellinghouse,  there  situate, 
and  then  and  there  made  a  great  noise  and  disturbance,  in 
the  said  apartments,  and  staid  therein  for  a  long  space  of 
time,  to  wit,  for  the  space  of  — —  hours,  then  next  follow* 
ing,  without  the  leave  and  against  the  will  of  the  plaintiff, 
and,  whilst  he  was  in  the  said  apartments  of  the  plaintiff,  to 
wit,  on  &.C.,  at  &c.,  with  force  and  anas,  made  an  as- 
sault on  A,  then  and  now  being  the  wife  of  the  plaintiff, 
and  then  and  there  debauched  and  carnally  knew  the  said  jj^ 
and  then  and  there,  by  force,  took  and  carried  away  the  said 
wife  of  the  plaintiff,  from  his  said  dwelling,  to  places,  to  the 
plaintiff  unknown,  and  kept  and  detained  the  said  wife  of 
the  plaintiff,  from  his  said  dwelling,  for  a  long  space  of  time, 
to  wit,  from  thence  hitherto,  by  means  whereof  the  plaintiff 
hath  during  all  that  time,  lost  and  been  deprived  of  the  com* 
pany  and  assistance  of  his  said  wife,  in  his  domestic  affdrs, 
and  his  felicity  therein  hath  been  greatly  interrupted  and 
disturbed,  to  wit,  at  &jc. ;  and  other  wrongs,  &c. 

Note.  Where  it  is  uncertain,  whether  the  plaintiff  can  prove  the 
erim.  coTt.,  a  second  count  may  be  introduced,  and  the  words  in  the  above 
precedent,  in  italics,  may  be  omitted. 

Quare  clausum  fregit ;  taking  away  plaintiffs  mare^  ^, 

For  that  the  said  D,  on  &c.,  with  force  and  arms,  broke 
and  entered  a  certain  close  of  the  plaintifl^  at  &c.,  and  then 
and  there,  with  force  and  arms,  took  and  carried  away  a 
certain  mare  of  the  plaintiff,  there  then  being,  of  the  value 
of  $ — 9  and  kept  and  detained  the  said  mare,  ofid  stiU  keeps 
and  detains  the  same  ;  (or  instead  of  the  conclusion  in  ital- 
ics,^ and  converted^  and  disposed  thereof  to  his  own  use. 

Note.  A  second  count  may  be  added,  omitting  the  breach  of  doee. 
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Q^are  demum  firtgU ;  digging  and  earrfing  away  peat,  ^. 

For  tkat  the  said  D  and  E,  on  &€.,  with  force  and  arms, 
broke  and  entered  the  plaintiff's  close,  called  the  peat  ht, 
situate  in  &c.,  and  cut  up,  dug  up,  toolc,  and  carried  away 
the  soil,  turves,  and  peac  of  the  pbintiff,  to  wit,  ten  cart- 
loads of  soil,  ten  cart-loads  of  turves,  and  ten  cart-loads  of 
peat,  there  then  being  of  great  value,  to  wir,  of  the  value  of 
^ — ^  and  converted  and  disposed  of  the  same  to  their  own 
use ;  and  other  wrongs,  Slc. 

Note.  Where  a  declaration  in  Trespass  was  for  taking  ^'  goods,  cbat- 
tels,  and  efTects,^*  it  was  held  that  the  plaintiff  might  recover  fox  fixtures, 
4  B.  &  A.  206. 


REAL  ACTIONS. 


WrU  of  Right. 

A  Writ  of  Right  is  the  highest  of  all  Real  Actions,  and  the  last 
remedy  for  the  recovery  of  lands  and  tenements.  F.  N.  B.  1  A ; 
Corny n^s  Digest^  Droit,  B.  1.  Like  all  other  Real  Actions,  it  must  be 
brought  in  the  county  where  the  land  lies,  and  against  the  tenant  of  the 
freehold,  and  not  against  a  tenant  for  years,  or  other  mere  occupant  in 
possession.     Ih, 

It  is  a  concurrent  remedy  with  other  Real  Actions  of  inferior  degree 
and  may  be  brought  for  the  same  lands,  af\er  an  unsuccessful  termiua- 
tion  of  any  of  them,  by  judgment  on  a  verdict,  or  upon  default  of  the 
demandant.     Ih. 

It  may  also  be  brought,  when  the  length  of  time  elapsed,  is  a  bar  to 
other  real  actions,  by  the  statute  of  limitations.     lb. 

But,  after  judgment  upon  a  default  or  a  nonsuit,  after  the  mise  joined 
in  a  Writ  of  Right,  the  demandant  can  never  have  another  Writ  of 
Right.  F.  N.  B.  5  N.  Before  the  mise  joined,  however,  in  a  Writ 
of  Right,  if  the  demandant  makes  default,  he  may  have  a  Writ  of 
Right,  de  novo.    Fitz.  N.  B.  5  N. 

This  action  can  be  maintained  by  tenant  in  fee  simple  only ;  for,  tenant 
in  fee  tail,  or  tenant  for  life,  cannot  have  it.     F.  N.  B.  1  B. 

But  a  tenant  in  fee  simple  conditional,  it  seems,  may  have  this 
writ 

In  order  to  recover  in  this  action,  it  is  necessary  that  the  demandant, 
or  the  ancestor  under  whom  he  claims,  should  have  been  actually  seized 
within  the  time  limited  by  the  statute  of  limitatioQS. 

In  Massacbusetts,  before  the  Bertsed  Statutes,  if  the  demandant  relied 
on  his  own  seizin,  he  must  have  biought  hb  action  within  thirty  yearn 
after  he  was  last  seized ;  if  on  the  seizin  of  his  ancestor,  he  must  bring 
bis  action  within  forty  yean  after  such  seizin,  unless  the  demandant  was 
within  some  of  the  ezceptioos  of  the  statute  of  limitatioos. 
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What  aeitin  is  st^ideni  to  maintain  a  WrU  of  Right. 

Where  A  is  tenant  for  life,  remainder  to  B  for  life,  remunder  to  the 
heirs  of  A,  and  A  dies,  and  B  enters  and  dies,  and  a  stranger  intrudes ; 
the  seizin  which  A  had  as  tenant  for  life,  is  sufficient  for  A^s  heirs  to 
maintain  a  Writ  of  Right.    Vin.  Abr.  Droit  de  recto.  C. 

So  where  L  and  M  are  joint  tenants,  remainder  to  the  hein  of  L,  and 
L  dies,  and  a  recovery  is  had  against  M ;  the  heir  of  L  shall  have  a 
Writ  of  Right  for  the  whole  on  M^s  seizin,  as  well  as  on  L's,  because 
joint  tenants  are  seized  per  my  et  per  tout.     lb. 

But  where  the  demandant,  in  his  count,  claims  by  descent  from  a 
devisee  under  a  will,  he  must  allege  and  prove  an  actual  seisin  by  tak- 
ing of  the  esplees,  in  such  devisee ;  for,  a  seizin  by  the  devisor  within 
the  time  of  limitations,  is  not  sufficient.  See  Dally  v.  King^  1  Hen. 
Bl.  L 


Cf  the  count  in  a  Writ  of  Right. 

The  count  should  allege  an  actual  seizin,  in  fee  and  of  right  in  the 
demandant,  or  in  the  ancestor  under  whom  the  demandant  claims,  within 
the  time  limited  by  the  statute  of  limitations,  by  taking  the  esplees.  5 
East,  272 ;  2  B.  &  P.  570. 

Wh^re  the  demandant  relies  on  the  seizin  of  the  ancestor,  he  most, 
by  tracing  the  descent  of  the  title,  show  how  he  is  heir.  A  mistake  in 
any  of  the  steps  will  be  a  fatal  variance.  3  B.  &  P.  453 ;  1  N.  R.  64, 
233 ;  2  B.  &  P.  571 ;  2  East,  272.  This  is  the  more  important,  if  the 
English  rule  is  adopted,  not  to  suffer  a  discontinuance  of  a  Writ  of 
Right.  2  New  Rep.  429.  Nor  to  allow  of  an  amendment,  except  on 
very  particular  grounds.     lb. 

Where,  however,  a  verdict  is  flagrantly  wrong,  it  seems  a  new 
trial  may  be  had  on  a  Writ  of  Right,  but  not  otherwise.  2  Bl.  R. 
941. 

It  is  not  admitted  in  Writs  of  Right  or  Writs  of  Entry  to  have  two 
counts  for  the  same  land. 

If  the  same  land  is  demanded  in  one  count  on  the  demandant^s  own 
seizin,  and  in  another,  on  the  seizin  of  an  ancestor  or  predecessorB,  the 
writ  may  be  abated  by  plea. 

But  in  such  case,  under  the  Rev.  Stat.  ch.  100,  sec.  21,  the  plaintiff 
may  amend. 

The  plaintiffs,  in  any  such  case,  may  discontinue  as  to  one  of  the 
counts.     Overseers  of  the  Poor^  Spc.  v.  Otis^  20  Pick.  38. 


Who  nwst  join  in  a  Writ  of  Right. 

At  common  law,  parceners  and  joint  tenants  must  join  in  real  actions  ; 
but  tenants  in  common,  having  several  titles,  must  sue  severally. 

In  Massachusetts,  by  stat.  1785,  ch.  68,  ^  it  is  provided,  that  in  ac- 
tions of  waste,  ejectment,  and  other  real  actions,  where  possession  of 
the  inheritance,  alleged  to  have  descended,  is  the  object  of  the  suit, 
they  (^^  heirs,^^  in  the  statute^)  '^  may  all,  or  any  two  or  more  of  them, 
join  therein,  or  each  one  may  prosecute  for  his  particular  share  of  such 
inheritance,  and  the  same  rule  shall  extend  to  joint  tenants,  who  are  or 
may  be  disseized.^' 
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To  guard  tbe  yoang  pmtitioiier  fcom  mialiket  it  fboald  be  obserred 
here,  that,  at  the  time  wheo  this  statute  was  paasedU  the  name  "  £jec^ 
ment,^^  in  the  practice  in  this  state,  comprehended  all  real  actions,  as 
well  Writs  of  Right,  as  others  of  an  inferior  degree,  and  the  expressions 
in  the  statute,  are  to  be  understood,  as  if  it  had  been  said  thatj  in  Writs 
of  Rigkty  4*^*1  ^^f*^  the  right  is  thought  in  question^  ^^  or  other  real 
actions,^^  such  as  Writs  of  Entry^  S^c.^  "  where  possession^  &c.  dec. 
If  a  different  construction  is  given  to  these  words,  it  will  follow,  that  in 
Writs  of  Entry,  the  heirs  may  sever,  but,  in  Writs  of  Right,  must  sue 
as  at  common  law. 

A  question  may  naturally  arise  on  this  statute,  which  may  be  iliustrat* 
ed  by  the  foUowiog  case. 

A  devises  land  to  D  and  E,  and  their  heirs ;  (before  the  statute,  they 
would  have  taken  as  joint  tenants ;  since  the  statute  they  hold  as  tenants 
in  common,)  an  abatement  takes  place,  and  it  becomes  necessary  to 
commence  a  real  action.  '  In  such  case  is  it  necessary,  under  this  statute, 
that  they  should  j<Hn ;  or,  that. they  should  sever;  or  is  it  optional  to 
do  either  ? 

So  far  as  these  questions  are  concerned,  the  object  of  the  statute  un« 
doubtedly  was,  from  that  time,  to  discourage  the  creation  of  joint-tenan* 
cies  and  to  favor  tenancies  in  common,  and  to  give  to  joint-tenants  and 
coparceners,  the  privilege  of  severing  in  suits,  in  the  same  manner  as 
tenants  in  common.  But  there  does  not  appear  to  be  an  intention  of 
takmg  away  from  limitations,  made  in  a  particular  manner,  any  choice 
as  to  the  mode  of  prosecuting  the  remedy,  which  those,  who  are  to  take 
under  such  limitations,  had  before  the  statute.  For  before  the  statute, 
this  limitation  would  have  made  D  and  £  joint- tenants,  and  consequent^ 
ly  they  must  have  joined  in  suing  any  teal  action,  which  they  might 
find  it  necessary  to  commence.  Since  the  statute,  they  are  tenants  in 
common,  and,  as  tenants  in  common  may  sue  separately  in  real  actions, 
unless  the  statute  creates  them  tenants  in  commou,  secundum  quid^  i.  e. 
so  far  as  their  tenure  is  concerned,  and  so  far  as  to  take  away  survivor- 
^fp,  but  in  BO  other  respects.  But,  if  the  statute  had  permitted  them 
to  remain  joint-tenants,  they  might  have  had  the  option  of  joining  or 
severing  at  discretion,  since  that  clause  of  it,  which  permits  joint-tenants 
to  sever  in  their  actions.  Now  shall  this  statute,  which  in  this  respect 
was  merely  intended  to  give  devisees  the  power  of  suing  separately  un- 
der a  will,  by  making  them  tenants  in  common,  deprive  them  of  the 
power  or  right  of  joining  in  a  suit,  which  they  would  have  had  before, 
fis  joint-tenants  ?  If  so,  the  statute  in  this  respect  has  done  more  harm 
than  good.  Since  it  is  better  that  two  or  more  devisees,  claiming  land 
jointly  under  a  single  devise  in  a  will,  should  be  obliged  to  join  in  a  real 
action,  as  joint-tenants,  before  the  statute ;  than  that  they  should  be 
obliged  to  institute  separate  actions,  as  tenants  in  common,  sitice  the- 
statute. 

But  perhaps  it  will  be  said,  that  the  reason  why  tenants  in  common 
generally  must  sever  in  Real  Actions,  is  because  formerly  they  almost 
invariably  claimed  by  several  titles,  as  they  still  do  now  for  the  most 
part ;  but  tbAt  there  is  no  reason  for  ^e  application  of  the  rule,  where 
they  claim  under  the  same  title,  and  where  thev  differ  in  no  re* 
spects  from  joint-tenants,  except  that  survivorship  is  taken  away.  As 
to  this,  qucere. 

From  the  above  reasoning  it  would  seem,  that,  where  a  devise  of  real 
estate  is  made  to  two  or  more,  in  such  manner  that  they  would  have 
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been  joint-teimnts  before  Ae  statute,  tbey  oiaj  joiii  in  a  eait  cmieenring 
their  title,  since  the  statute,  or  may  sever  at  discretion. 

Writs  of  right. 

On  deimmdanVs  own  seitin. 

Summon  C  D,  of  4*c.>  yeoman  &c.,  to  answer  to  A  B,  of 
ScCf  gentleman,  in  a  plea  of  land,  wherein  the  said  A  B 
demands  against  the  said  C  D  one  messuage  with  the  appur- 
tenancesy  situate  in  &c.,  as  his  right  and  inheritance ;  and 
thereupon  he  says,  that  he  himself  was  seized  of  the  de- 
manded premises,  in  his  demesne  as  oi  lee  and  right  with- 
in thirty  years  last  past,  taking  the  esplees  thereof  to  the 
yearly  value  of  &c.,  whereof  the  said  '1  deforceth  him.  See 
Booth,  94 ;  Rast.  246,  a;  Booth,  109. 

By  husband  and  wife  jor  the  right  of  the  wife  on  ancestor's  seixin. 

To  answer  to  A  B,  of  &c.,  gentleman,  and  E,  bis 

wife,  in  a  plea  of  land,  wherein  the  said  A  B,  and  E,  his 
wife,  demand  against  the  said  D  a  parcel  of  land,  situate 
in  &c.,  as  the  right  and  inheritance  of  the  said  E;  and 
thereupon  the  said  A  and  B  say,  that  one  C  C  was  seized 
of  the  demanded  premises  in  bis  demesne  as  of  fee  and 
right,  in  a  time  of  peace,  within  forty  years  last  past,  taking 
the  esplees  thereof  to  the  value  of  &c. ;  and  from  the  said 
C  C,  because  he  died  without  heirs  of  his  body,  the  right 
&c.  descended  to  one  E  E,  as  brother  and  heir  of  the  said 
C  ;  and  from  the  said  C  the  right  &lc.  descended  to  one  F 
F,  as  heir  &c. ;  and  from  the  said  F  the  right  &c.  descend* 
ed  to  one  O  O,  as  son  and  heir  &c. ;  and  from  the  said  O 
the  right  &c.  descended  to  one  H  H,  as  son  and  heir  &c.; 
and  from  the  said  H  the  right  &lc.  descended  to  one  1 1,  as 
son  and  heir  &lc.  ;  and  from  the  said  1  the  right  Slc.  descend- 
ed (o  the  said  B,  the  now  demandant  &c.,  and  to  one  J  J, 
the  sister  of  said  B,  as  the  daughters  and  heirs  &c. ; 
and  from  the  said  J  the  ri^ht  &c.  of  her  purparty  thereof 
descended  to  the  said  K  k,  son  of  K,  as  the  son  and  heir 
of  said  J.  who  does  not  prosecute  ;*  [and  so  the  said  A  and 
B  say,  that  the  said  demanded  premises  are  the  right  and 
inheritance  of  said  B,  whereof  the  said  D  deforceth  them.] 
See  Booths  104. 

*  There  wii  e  gainmoM  aod  MTeraoce. 
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Oh  the  wixm  of  mm  mme$$iar, 

0 

And  thereupon  the  said  A  A  says,  that  one  B  A, 

the  gran  1  father  of  the  said  A  A,  whose  heir  he  is,  was 
seized  of  .the  tenements  aforesaid,  with  the  appurtenances 
in  his  demesne,  as  of  fee  and  right,  in  a  time  of  peace,  with- 
in forty  years  last  pa«t,  taking  the  esplees  thereof  to  the 
Talue  of  $ — ;  and  from  the  said  B  A  the  right  of  the  tene- 
ments aforesaid,  with  the  appurtenances,  descended  to  one 
C  A,  as  son  and  heir  of  said  B,  and  Irom  the  said  G,  the 
right  of  the  tenements  aforesaid,  with  the  appurtenances^ 
descended  to  the  said  A  A,  the  now  demandant,  as  son 
and  heir  of  the  said  C ;  [whereof  the  said  D  D  deforceth 
bim.]     See  Booth,  107. 

By  husband  and  tDtfe,  in  her  rights  on  their  own  eeitin. 

And  whereupon  they  say,  that  they  themselves  were 


seized  of  the  tenements  aforesaid,  with  the  appurtenances 
in  their  demesne,  as  of  fee  and  right,  in  right  of  her,  the 
said  A  (tke  wife^)  in  a  time  of  peace,  to  wit,  within  thirty 
years  last  past,  by  taking  the  esplees  thereof  to  the  value  of 
$ — ,  whereof  the  said  D  deforceth  them. 

By  husband  and  wife  in  her  right  on  the  seizin  of  her  ancestor. 

And   whereupon  they  say,  that  R  C,  deceased. 


whose  heir  she,  the  said  A,  (the  tvi/ej  is,  was  seized  of  the 
tenements  aforesaid  with  the  appurtenances,  in  bis  demesne 
as  of  fee  and  right,  in  the  time  of  peace,  to  wit,  withm  aix^ 
ty  years  last  past^  (under  the  statute  of  this  commonwealth 
•*  within  forty  years  last  past"),  by  taking  the  esplees  and 
pro&ts  thereof  to  the  value  of  $ — ,  and  from  him,  the  said  R 
C,  because  be  died  without  issue,  the  right  of  the  tenements 
atoresaid  with  the  appurtenances,  descended  to  £  C,  his 
brother  and  heir ;  and  from  the  said  £  C,  the  right  of  the 
tenements  aforesaid  with  the  appurtenances,  descended  to 
M  C,  son  and  heir  of  the  said  C  C ;  and  from  the  said  M 
C,  the  son,  the  right  of  the  same  tenements  with  the  ap- 
purtenances, descended  to  the  said  A,  daughter  and  heir  of 
the  said  £  C  and  wife  of  the  said  T  D,  who  now  demand 
the  same,  as  the  ri^ht  and  inheritance  of  the  said  A,  and 
whereof  the  said  D  deforceth  them. 

On  seizin  of  demandant  V  father. 

And  thereupon  the  demandant  says,  that  £  F,  £sq«, 


deceased,  the  late  father  of  the  demandant,  was  seized  of 
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the  said  &c.  with  the  appurtendnces,  in  his  demesne  as  of 
fee  and  righti  in  the  time  of  peace,  within  sixty  years-^iiiMier 
the  statute  of  this  commonwealth^  **  fort j  years  ^)  now  last 
past,  by  taking  the  espl^es  thereof  to  the  value  of  jjt-^»  a&d 
from  the  said  E  F  the  right  descended  to  the  said  A  B» 
who  now  demands  the  same,  a«  son  and  heir  of  the  said 
£  F,  and  whereof  the  said  D  deforceth  him. 

On  seixiu  of  the  demandants  father  and  maiher^  in  right  of  the  mother* 

And  thereupon  the  demandant  saith,  that  E  F  and 

Oi  his  wife,  father  and  mother  of  the  said  demandant,  and 
who  are  both  dead,  were  in  their  lifetimes  seized  of  the  ten- 
ements aforesaid,  in  their  demesne  as  of  fee  and  right,  id 
right  of  the  said  G,  in  a  time  of  peace,  to  wit,  within  sixty 
years  (under  Mass.  StaL  "  forty  years** )  now  last  past,  by 
taking  the  esplees  thereof,  to  the  value  of  $^,  and  from 
the  said  O,  the  right  descended  to  the  demandant,  as  son 
and  heir  of  the  said  G,  who  now  demands  the  same,  and 
whereof  the  said  D  deforceth  him. 

Note.  Io  3d  Chitty^s  Pleadings,  641,  is  a  count  by  the  heir  of  a  de- 
Tisee,  in  which  the  will,  under  which  the  devisee^s  title  is  derived,  is  re* 
cited  in  part,  and  in  which  the  seizin,  <Sec.  of  the  devisor  is  set  forth* 
But,  quare  of  the  necessity  of  this.  For,  if  ^^  the  devisee  was  seized  ia 
his  demesne  as  of  fee  and  right,^^  dec.,  it  seems  sufficient;  without  setting 
out  his  title  in  the  count.  For  this  there  can  be  no  more  necessity,  than 
there  would  be  to  show  the  seizin  and  title  of  the  person  under  whom 
such  devisor  claimed.  If  the  devisee's  seizin  is  alleged,  the  title  under 
which  he  held  is  to  be  shown  in  evidence,  and  the  manner  in  which  Ida 
title  was  derived  can  be  of  bo  consequence,  provided  only  it  is  a  good 
one«  Suppose  the  demandant,  in  sudi  case,  counts  that  the  ancestor  (the 
devisee)  was  seized,  d^.,  without  showing  the  devisee's  title,  and  then 
sets  forth  how  he,  the  demandant,  claims  as  his  heir,  what  possible  ex- 
ception can  be  made  to  it,  if  it  can  be  datmn  in  evidence,  that  the  de* 
visee  was  seized  in  his  demesne  as  of  fee  and  right.  If,,  however,  the 
devisee  never  was  seized,  whatever  his  right  may  have  been,  it  can  never 
avail  the  demandant,  since  his  title  must  be  deduced  from  the  person  last 
actually  seized.  The  practitioner  is  also  cautioned  against  fbliowing  the 
precdent  in  Wentworth's  System  of  Pleading,  10th  vol.  p.  213. 

Count  hp  co-heirs  entitled  in  dijfereni  proportions. 

In  a  plea  of  land,  wherein  the  said  N  B,  N  B*,  M  B 
and  A  W  and  E  K,  N  L,  M  L,  W  L,  A  L,  F  L, 
and  E  L,  demand  against  the  said  S  and  R  W,  a  certain 
parcel  of  land,  situate  &c.,  which  said  parcel  is  bounded 
&C.,  as  the  right  and  inheritance  of  the  said  demandants  ; 
whereupon  the  demandants  say,  that  one  N  W,  sister  to 
the  said  A  W,  and  aunt  to  the  said  N  B,  M  B*,  M  B,  E  It, 
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N  L,  M  L,  W  L,  A  L,  F  L  and  E  L/was  sdzed  of 
the  demanded  premises^  with  the  appurtenances  in  l^er  de* 
mesne  as  of  fee  and  right,  in  a  time  of  peace,  and  within 
forty  years  last  past,  by  taking  the  esplees  thereof  to  the 
yearly  value  of  ^ — ,  and  continued  so  seized  until  the  said 
S  W,  and  R  bis  wife,  tbereafterwards,  to  wit,  on  &c.,  un* 
justly  and  without  judgment  of  law,  entered  into  the  same 
demanded  premises,  and  thereof  disseized  the  said  N  W, 
who  thereafterwards,  on  &c.,  died  seized  of  the  right  in  and 
to  the  demanded  premises  &c.,  from  whom  thereupon,  for 
that  she  died  without  heir  of  her  body  begotten,  the  said 
right,  as  to  one  undivided  fourth  part  of  the  demanded  pre- 
mises, descended  to  the  said  A  W,  as  sister  and  one  of  the 
heirs  of  the  said  N  W ;  and  as  to  one  other  undivided 
fourth  part  descended  to  one  K  B  (now  deceased,)  as 
brother  and  one  of  the  heirs  of  the  said  N  W ;  and  from 
the  said  N  the  said  right  to  the  said  undivided  fourth  part^ 
descended  to  the  said  N  B,  N  B  ,  and  M  B,  as  children 
and  heirs  of  the  said  N  B,  deceased ;  and  as  to  one  other 
undivided  fourth  part,  the  right  of  the  demanded  premises 
descended  from  the  said  N  W  to  one  N  B,  as  mother  and 
one  of  the  heirs  of  the  said  N  W ;  and  from  the  said  N  B, 
the  said  right  to  one  undivided  fourth  part,  as  to  one  third 
part  of  the  said  fourth  part,  descended  to  one  B  L,  wife  of 
the  said  W  L,  as  daughter  and  one  of  the  heirs  of  the  said 
N  B ;  and  from  the  said  B  L  the  said  right  to  one  third 
part  of  said  fourth  part,  descended  to  the  said  £  K,  N  L, 
M  L,  W  L,  A  L,  P  L,  and  E  L,  as  children  and  heirs 
of  the  said  B  L,  and  from  the  said  N  B  (deceased,)  the 
said  right  to  said  undivided  fourth  part,  as  to  one  other  third, 
part  of  said  fourth  part,  descended  to  the  said  A  W,  as 
daughter  and  one  of  the  heirs  of  the  said  N  B  (deceased ;) 
and,  as  to  the  remaining  third  part  of  the  saia  undivided 
fourth  part,  the  right  of  the  said  undivided  fourth  part  de- 
scended to  the  said  N  B  (first  above  named,)  N  B^,  and- 
M  B,  as  children  of  a  deceased  child  of  the  said  N  B 
(deceased,)  and  co-heirs  with  the  said  B  L  (deceased,)  and 
the  said  A  W,  of  the  said  N  B  (deceased ;)  and  from  the 
said  N  W  (deceased,)  the  right  of  the  demanded  premises, 
as  to  the  remaining  fourth  part  of  the  same,  descended  to 
the  said  B  L  (deceased,)  as  sister  and  one  of  the  heirs  of 
the  said  N  W  ;  and  from  the  said  B  L  the  said  right  to 
the  said  fourth  part  of  the  demanded  premises,  descended 
to  the  said  £  K,  N  L,  M  L,  W  L,  A  L,  F  L,  and  E  L, 
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as  children  and  heirs  of  the  said  B  L.  And  »o  the  de- 
mandants say,  that  the  right  of  the  demanded  premises 
hath  descended  to  them,  and  they  ought  to  have  quiet 
possession  thereof;  yet  the  said  S  and  R  unjustly  detain 
the  same. 


WRIT  OF  FORMEDON, 


1.  In  t\e  descender. 

This  writ  lies  for  the  issue  in  tail,  in  case  of  an  alienation  by  the 
donee  in  tail,  or  in  case  of  a  disseizin  done  to  him,  to  recover  the  lands 
given  in  tail.     F.  N.  B.  486,  L. 

It  is  necessary  to  show  in  the  count,  that  the  person  hist  seized  was 
heir  to  the  donee.  6  Co.  88,  b.  To  sa^  ^^son,^'  is  not  sofficienU 
The  demandant  must  mention  every  one  m  his  pedigree,  who  was 
seized,  or  had  a  right  descended  to  him,  by  force  at  the  entail,  and 
must  always  be  made  heir  and  cousin,  or  son  and  heir,  to  him  who  was 
last  seized  of  the  estate  entailed.  Dy.  216,  a ;  8  Go.  88,  b.  And 
the  surest  way  is  to  make  every  mcui,  who  is  named  in  the  writ,  son 
and  heir,  or  brother  and  heir,  in  the  writ,  although  perhaps  he  was  never 
seized  by  force  of  the  entail.  Thus,  if  tenant  in  tail  hath  two  sons  and 
dieth,  and  a  stranger  abateth,  and  afterwards  the  elder  dieth  before  en- 
try, the  younger  shall  have  Formedon  in  the  descender,  and  needeth 
not  name  his  elder  brother,  heir  to  the  father  m  the  writ,  but  only  son, 
because  he  never  had  seizin  of  the  land,  but  only  held  the  estate ;  bot 
otherwise,  if  the  elder  brother  had  entered,  for  then  he  should  be  named 
son  and  heir  to  the  father.     F.  N.  B.  489. 

In  a  writ  of  Formedon  in  the  Descender,  it  is  not  necessary  in  any 
case  to  allege  the  taking  of  esplees  in  the  donor.  But  they  roust  al* 
ways  be  alleged  in  him,  who  was  seized  under  the  gift  in  tail.  F.  N.  B. 
492,  in  notU, 

In  a  Formedon  in  descender,  if  husband  and  wife  were  both  seized  in 
tail,  the  issue  must  demand  as  heir  to  both ;  if  one  was  only  in  tail,  the 
other  for  life,  he  must  make  himself  heir  to  him  m  tail  only.  Gomyn^a 
Plead.  (3  E  2.) 


WRTT  OF  POSMEDON.  »1 

COUOTS  IN  FOUfBDON  IN  THE  DESCENBU. 

Pedigree. 
B  B,  dedit. 

c  c. 


E  E,  800.  P  F,  daughter. 

A  Af  demandant. 

-—  To  answer  to  A,  in  a  plea  of  land,  whereio  the  said 
A  demands  against  the  said  D,  one  messuage  and  ten  acres 
of  land,  with  the  appurtenances,  situate  &c.  Whereupon 
the  said  A  A  says,  that  B  B  gave  the  said  messuage  and 
ten  acres  of  land,  with  the  appurtenances  to  B  B  her 
daughter,  and  the  heirs  of  her  body  issuing,  in  form  afore- 
said ;  by  virtue  of  which  gift,  the  said  B  was  seized  df  the 
messuage,  and  ten  acres  of  land  aforesaid,  with  the  appur- 
tenances, in  her  demesne  as  of  fee  and  right,  by  the  form  of 

the  gift  aforesaid,  in  a  time  of  peace,  within years  &c., 

taking  the  esplees  thereof,  to  the  value  of  j$f — ;  and  from 
the  said  B,  tne  daughter  of  said  B,  the  ri^ht  to  the  said 
messuage,  &c.,  with  the  appurtenances,  by  the  form  of  the 
said  gift,  descended  to  one  C,  as  the  son  and  heir  of  the 
said  B,  daughter  of  said  B ;  and  from  the  said  C,  the  right 
&c.,  with  the  appurtenances,  by  the  form  ^c,  descended 
to  one  E,  as  the  son  and  heir  of  the  said  C ;  and  from  the 
said  £,  the  right  &c.  by  the  form  &c.,  descended  to  the 
said  A  A,  the  demandant,  as  cousin  and  heir  of  the  said  E, 
to  wit,  as  son  of  the  said  F,  sister  of  the  said  E,  son  of  the 
said  C,  son  of  the  said  B,  daughter  of  the  said  B,  &c.,  and 
which  after  the  death  of  the  said  B  B,  daughter  of  the 
said  B  B,  and  of  C,  son  and  heir  of  said  B,  daughter  of 
sa  d  B,  and  E!,  son  and  heir  of  said  C,  son  of  said  B,  and 
of  F,  sister  of  the  said  E,  ought  to  descend  to  the  said  A 
A,  son  of  the  said  F,  and  cousin  and  heir  of  the  said  E,  by 
the  form  of  the  gift  aforesaid.  Boolh^  1 42,  1 44 ;  RasL  365. 
a.  h. ;  Co.  EnU  326. 
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Note.  It  appean  by  Ihe  writ  that  P  was  aever  aeizad,  bocauae  she  is 
named  sister  of  E  E,  and  not  sister  and  heir  of  E  E  ;  and  therefore 
the  count  must  make  the  demandant  heir  to  E,  who  was  last  seized,  and 
the  right  descend  from  him,  because  he  was  the ,  person  who  made  the 
discontinuance  or  was  disseized,  or  af\er  whose  death  the  abatement 
was  made ;  for  by  the  writ,  it  appears  all  were  seized  but  F,  for  they  are 
all  named  son  and  heir.    Vide  Booth,  144. 

It  is  said  in  the  count  always,  that  the  right  "  descended^  though  the 
ancestor  died  seized.  The  reason  of  this  is,  because  it  is  not  material 
whether  the  ancestors,  aAer  the  first,  were  seized  or  not,  so  as  a  right 
did  descend,  and  the  demandant  make  himself  heir  to  him  who  died  last 
seized,  or  to  whom  the  right  did  last  descend. 

In  a  Writ  of  Formedon,  the  demandant  must  always  make  himself 
heir  to  him  who  was  last  seized  ;  as  here,  F,  the  mother,  was  never  seized 
and  therefore  he  makes  himself  heir  to  his  mother^s  brother.  F.  N.  B. 
580;  Booth,  143. 

The  ancestors  that  were  seized,  must  be  named  in  the  writ,  and  named 
{as  son  and  heir.)  F.  N.  B.  528,  as  above  in  the  count ;  but  if  any  were 
not  seized,  such  need  not  be  named  {son  and  heir)  or  {sister  and  heir  ;) 
as  if  the  eldest  son  die  before  any  entry,  he  need  not  be  named  son  and 
heir;  as  here,  P  in  this  writ  is  not  named  heir.  P.  N.  B.  529;  8  Co. 
88,  b«  Budcmim^s  case^  Booth,  148. 

Such  as  were  never  seized,  nor  right  descended  to  them,  as  if  eldest 
son  die  before  the  father,  without  issue,  need  not  be  named  at  all.  8  Co. 
lb. ;  46  Edw.  3,  9 ;  Booth,  143. 

The  clause  ^'  and  which  after  the  death,  &c.,*^  brings  in  the  descenti 
bat  in  this  writ  there  is  no  clause  *'  eo  quod^  4^*^'  but  that  is  only  pro* 
per  in  formedon,  in  Remainder  or  Reverter.    Booth,  143. 

But  the  ancestor,  that  never  had  any  right  descended  to  him,  needs  not 
be  mentioned  in  the  writ  or  count.  As,  suppose  there  be  grandfather, 
fhther  and  son,  and  the  grandfather  aliens,  and  the  father  dies  in  the 
lifetime  of  the  grandfather,  and  the  son  is  to  bring  his  Formedon  $  be 
may  say  thus^  in  his  writ,  *^  and  which  after  the  death  of  B  B,  the  grand- 
father,  son  and  heir  of  said  C  C,  ought  to  descend  to  the  said  A  A,  the 
son,  the  son  of  E  E,  the  son  of  B,  the  son  of  C,  as  the  cousm  and  heir 
of  the  said  6  ]*'*  and  not  *^  which  after  the  death  of  B  B ;  the  son  of  G 
C  and  of  E  E,  the  son  of  the  said  B,  the  son  of  C,  ought  to  descend 
to  the  said  A  A,  the  son  and  heir  of  said  E,  the  son  of  B,  and  heir  of 
C/'  So  in  the  count,  the  father  may  be  left  out  thus,  ^^  and  from  the 
said  C  C,  the  right  descended  to  the  said  B  B,  as  son  and  heir ;  and 
from  the  said  B,  the  right  descended  to  the  said  A  A,  the  now  demand- 
ant, as  cousin  and  heir  of  the  said  B,  to  wit,  as  son  of  £  E»  son  of  B 
B,  son  of  C  C.*'    Booth,  145. 

Since  the  statute  of  limitations,  it  is  sometimes  counted  thus;  ^'and 
from  the  said  C  C  the  right,  <&c.  descended  to  the  said  B,  which  said 
B  was  seized  of  the  tenements  aforesaid,  whh  the  appurtenances  in  his 
demesne  as  of  fee  and  right,  in  a  time  of  peace,  within  twenty  years 
now  last  past,  takbg  the  esplees  thereof  tp  the  value,  iSec.'^  Co.  Ent. 
325;  Booth,  145. 

A  gave  certain  lands  to  B  (wife  of  C,)  and  to  the  heirs  of  C,  her  late 
husband,  on  her  body  begotten.  C  had  a  son,  D,  and  a  daughter,  E : 
and  it  was  adjudged  that  B  had  but  a  life  tsiate^  and  the  fee  tail  rested 
in  D ;  and  that  v^en  he  died  without  issue,  B  was  tenant  in  tail,  as  heir, 
Asc.  per  fortnam  doni^  and  she  brought  Formedon,  which  is  set  forth  in 
Co.  Litt  26,  b. ;  Co.  Ent  254^  and  P.  N.  B.  213,  E.  490.  {MSS.) 
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Fmmmdon  f m  descmder. 

In  a  plea  of  land,  wherein  the  said  I  demands  agabst  the 
said  H  and  6  [defendants]  a  certain  tract  of  land  &c. ; 
whereupon  the  plaintiff  complains  and  says,  that  T  B,  on 
&C.,  at  &c.,  being  seized  of  the  tenements,  &c^  in  bis  de« 
mesne  as  of  fee,  made  his  last  will  and  testament  in  writing, 
which  was  afterwards,  on  &c.,  duly  proved,  approved,  and 
allowed  ;  and  thereby  devised  the  same  to  his  three  sons, 
A,  B,  and  C,  to  hold  one^third  part  thereof  to  each  of  them, 
and  the  heirs  of  his  body  ;  so  that  it  either  of  them  should 
die  without  heirs  of  bis  body,  his  third  part  thereof  should 
remain  to  the  other  two,  and  the  heirs  of  their  bodies ;  so 
that  if  either  of  them  two'  should  die  without  heir  of  his 
body,  his  moiety  thereof  should  remain  to  the  other,  and  his 
heirs.  And  afterwards,  at  &c.,  on  &c.,  the  said  T  B  died 
so  seized  thereof;  after  whose  death,  his  three  sons  afore« 
said,  by  virtue  of  the  devise  aforesaid,  entered  into  the  ten-^ 
ements  &c.,  and  were  seized  of  their  respective  third  part* 
thereof,  in  their  demesne,  as  of  their  inheritance  and  right, 
by  form  of  the  gift  aforesaid,  in  a  time  of  peace,  in  the  year 
&C.,  each  taking  the  profits  of  bis  respective  third  part  there- 
of,  to  the  yearly  value  of  jj|— •  And  after  the  death  of  the- 
same  C,  for  that  he  died  without  heir  of  his  body,  the  said 
donees,  A  and  B,  were  jointly  seized  of  his  said  third  part 
thereof  in  their  possession,  as  of  their  freehold  and  righi^. 
in  a  time  of  peace,  in  the  year  &c.,  taking  the  profits,  &c* 
And  after  the  death  of  the  said  A,  the  donee,  and  of  D,  his 
eldest  son,  the  right  of  the  said  D,  the  donee,  of  his  third 
part,  descended  to  the  demandant,  as  son  and  heir  of  A,  the 
donee.  And  the  said  son  B,  the  donee,  held  the  whole  of  the 
said  C's  (the  other  donee,)  third  part,  by  the  survivor.  And 
after  the  death  of  the  said  donee,  B,  lor  that  he  died  with- 
out heir  of  his  body,  the  right  of  the  said  donees,  B  and  C, 
tisr.  their  two  third  parts,  remained  to  the  aforesaid  I  [de* 
mandant,]  as  son  and  hf'ir  of  the  said  donee,  A.  And  so^ 
the  right  of  the  whole  tenements  aforesaid  &c.  descended 
and  remained  to  the  demandant,  who  now  demands  the 
same,  as  son  and  heir  to  the  said  donee.  A,  by  form  of  the 
gift  aforesaid,  &c. 

Pormedon  in  descender^  same  of  the  heirs  being  aliens. 

In  a  plea  of  land,  wherein  the  said  S  and  T  demanded 
against  the  said  ,  a  certain  tract  of  land  &c.,  with  the 
appurtenances  &c.,  which  they  claim  as  the  right  and  inher« 
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itance  of  the  said  S  and  T,  in  fee  tail  general;  where- 
upon they  complainand  say,  that  S  H,  on  &c.,  was  seized 
of  the  tenements  Slc.^  with  the  appurtenances,  in  his  de* 
mesne  as  of  fee ;  and  being  so  seized  thereof,  then  and  there 
made  his  last  will  and  testament  in  writing,  which  since  his 
deatht  hath  been  duly  proved,  approved,  and  allowed ;  and 
therein  and  thereby,  among  other  things,  gave  and  devbed 
the  tenements  &c.  to  his  nephew,  I,  viz.  one  half  when  he 
should  arrive  at  the  age  of  twenty-one  years,  he  being  then 
a  minor,  and  the  other  half  thereof,  upon  the  death  of  S 
H  and  S,  his  wife,  the  said  I's  father  and  mother,  to  have 
and  to  hold  the  same  to  him,  the  said  I,  and  the  heirs  o(  his 
body  begotten,  in  fee  tail  general.  And  afterwards,  on  &c^ 
the  said  testator  died  at  &c.,  seized  of  the  tenements 
6lc.  And  afterwards,  on  &c.,  the  said  I,  being  then  ar« 
rived  at  the  age  of  twenty-one  years,  and  said  S  H  and 
S  being  then  both  dead,  entered  into,  and  became,  and 
was  actually  seized  of  the  tenements  &c*  in  fee  tail  gen* 
eral.  And  afterwards,  on  &c.,  the  said  I,  at  &c.,  dted^ 
^ving  (),  P,  Q,  R,  and  a  daughter,  M,  the  wile  of  £, 
aU  subjects  of  the  king  of  Great  Britain,  and  aliens  to  the 
commonwealth  of  Massachusetts,  and  to  all  the  Unhed 
States  of  America,  and  inca|)able  by  law  of  inheriting  or 
holding  any  hnds,  tenemenis  or  hereditaments  within  said 
oommon wealth  ;  and  leaving,  bemJes  said  four  sons  and 
one  daughter,  at  said  time  of  bis  decease,  the  said  8  and  T 
^plaintiffs]  his  daughters,  then,  and  ever  since,  and  yet  cit- 
izens of  this  commonwealth,  and  the  only  issue  of  his  body 
lawfully  begotten,  besides  four  son:«  and  one  daughter,  aliens 
as  aforesaid;  whereupon  the. right  to  the  tenements  &c. 
descended  to  the  demandants,  to  have  and  to  hold  the  same 
to  them,  in  fee  tail  general ;  and  they  ought  to  be  in  the  ac« 
tual  possession  thereof;  yet  the  said  X  [defendant]  hath  un- 
justly, and  without  judgment  of  law,  entered  thereinto  and 
liolds,  &c. 


2.  Formedan  in  jRemainder. 

Where  land  is  ffiven  to  one  in  tail,  remainder  over ;  and  the  tenant 
in  tail  aliens  in  fee^  and  dies  without  issue ;  or  the  tenant  in  tail  diea 
without  issue  of  his  body,  and  a  stranger  abates ;  he  in  the  lemaioder 
shall  have  a  writ  of  Formedon  in  Remainder.    F.  N.  B.  499. 

So,  if  lands  are  given  to  B  for  life,  namabder  to  S  in  tail,  and  R 
dies^aUda  8tram[er  abates  and  deforoes  S,  S  oi  bb  faeiis  may  have 
a  Formedon  in  Remainder.  IHd. 
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'  But,  if  be  in  thb  reiriaiiHlor,  xa  hfa  beir,  is  oaoe  seised  of  the  lands- 
bf  foiee  of  the  reiaabder,  he  ahall  nerer  have  a  Formedon  ia  Renu^in- 
der  of  that  land.  But  the  issue  of  suob  Temaindennan  sq  seized,  may. 
have  Foimedon  in  the  descender,  or  the  tenant  who  has  once  been 
seized  under  the  remainder,  if  put  out,  may  have  an  assise  of  novel  dis«. 
setzb,  or  writ  of  QutdiM.     See  F.  N.  B.  5C2. 

Of  the  Count  in  Formedon  in  Remainder. 

It  is  necessary  in  the  count,  to  set  forth  all  mesne  remainders ;  and 
to  show  that  the  donee  died  without  issue.    8  Go.  88,  a« 

But  it  is  not  necessary  to  name  the  issues  of  the  donee  in  tail ;  to  say 
^because  the  donee  died  without  issue,^^  dsc.,  is  sufficient. 

In  a  Formedon  in  Remainder,  it  is  not  necessary  to  allege  the  taking  of 
esplees  by  the  donor ;  it  is  sufficiebt  if  they  are  alleged  in  the  donee. 
F.  N.  B.  492,  n.  c. 


COUNT  IN  FK)&MEDON  IN  REMAINDER. 

Whereupon  the  said  P  P  say?,  tbat  (he  said  A  A 


gave  the  messuage  ^c,  with  the  flppurtenances,  to  the 
B  B,  and  the  heirs  Irom  his  body  issuing,  so  tbat  if  the  said 
B  died  without  heirs  from  his  body  issuing,  the  messuage 
aforesaid,  with  the  appurtenances,  should  remain  to  the  sud 
P  P  and  his  heirs ;  by  virtue  of  which  gift  the  said  A  A 
was  seized  thereof  in  his  demesne^  as  of  fee  and  right,  by 
the  form  of  the  gift  aforesaid,  in  a  time  of  peace  &*e.,  taking 
the  esplees  &c.,  and  from  the  said  B  B,  for  that  he  died 
without  heirs  from  his  body  issuing,  the  right  by  form  &e» 
remained  to  the  said  B  B,  th^  demandant,  and  which 
[*after  the  death  of  the  said  B  B,  ought  to  remain  to  the 
said  P  P  by  the  form  of  the  gift  aforesaid,  for  that  the  said  B 
B  died  without  heirs  from  his  body  issuing.]  Booths  152^ 
158« 

Note.  If  the  Formedon  be  brought  by  the  heir  of  him  in  remainder, 
it  is  thus;  '*  And  from  the  said  B  B,  lor  that  he  died  without  heir  of  b» 
body  issuing,  the  right  remained  to  the  said  P  P^  and  from  the  said  P 
the  right  remained  by  form,  dsc.  to  the  said  Q,  as  son  and  heir,  dsc" 
Bast.  369,  b. 

If  the  Remainder  be  once  executed,  viz,  if  the  remainderman  be  once 
seized  of  the  estate  tail  in  possession,  and  right  descend  to  the  heir,  the 
heir  shall  never  make  mention  of  the  remainder,  but  shall  have  the  gen- 
eral writ  of  Formedon  in  descender ;  for  it  is  a  rule  in  the  Register,  that 
brevia  nunquam  faciant  mentionem  de  remanere  quando  breve  est  in  le 
descender.  As  if  A  gives  lands  to  B  in  tail,  remainder  to  C  in  tail,  and 
B  dies  without  issue,  C  enters  and  aliens  in  fee,  and  has  issue,  D ;  D  shaH 
not  have  a  Formedon  in  remainder,  because  C,  his  father,  was  seized, 
and  the  right  descended  to  him,  but  he  shall  have  a  general  writ  of  For- 
medon in  descender,  &c.^  '^  which  A  gave  to  C  and  his  heirs  of  his  body 

*  la  the  writ,  bat  in  the  conot  it  ii  by  an  «  Ac" 
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iasuiDg,  and  which,  after  the  death  of  said  C,  ought  to  deacend  to  the  said 
D,  as  SOD  and  heir  of  the  said  C'  Reg.  244 ;  8  (3o.  88,  a,  Buekmer'M 
case ;  F.  N.  B.  546,  b. ;  Booth,  152. 

But  a  demandant  in  Formedon  in  Remainder  ought  to  make  mention  of 
all  the  precedent  remainders  in  tail.  8  Co.  88.  But  it  seems,  that  all 
that  were  seized  in  the  precedent  remainders  need  not  be  named ;  vix, 
the  issues  of  the  remaindermen ;  and  the  remainderman  who  counts, 
need  only  say,  ^*  eo  quod^^  the  precedent  remainderman  died  without  is- 
sue. And  the  reason  seems  to  be,  because  it  is  not  requisite  in  a  For- 
medon in  reverter,  for  the  remainderman's  title  depends  upon  the  prece- 
dent remainderman's  dying  without  issue,  as  bb  in  reversiont  upon  ths 
donee's  dying  without  issue.    Booth,  158, 154.     (MSS,) 


Formedon  in  Remainder  hf  devise  stating  the  title  especiatty. 

In  a  plea  of  land,  wherein  the  said  P  demands  against  the 
B  the  possession  of  one  undivided  fourth  part  ot  &c ; 
whereupon  the  said  P  complains  and  says,  that  his  grand* 
father  F,  on  &c.y  was  seized  in  his  demesne,  as  of  fee,  of 
the  said  &c.,  with  the  appurtenances,  taking  the  profits  &lc  ; 
and  being  so  seized  thereof,  on  the  same  day,  duly  made 
and  executed  his  last  will  and  testament  in  writing,  and 
therein  and  thereby  devised  the  same  tract  of  land  &c.,  to 
his  son  D,  and  the  heirs  of  his  body  issuing.  And  in  and 
by  the  same  will,  the  said  F  devised,  that  if  the  said  D  should 
die  without  heirs  of  his  body  issuing,  the  same  tract  &c 
should  remain  to  the  said  F's  four  daughters,  tnz.  S,  A,  R 
and  M,  to  hold  to  them  and  their  heirs,  as  tenants  in  com* 
mon,  and  in  equal  parts,  from  and  immediately  after  the 
death  of  the  said  D,  without  heirs  of  his  body  issuing. 
And  thereafterwards,  on  &c.,  the  said  F  died  so  seized. 
And  thereafterwards,  on  the  same  day,  the  said  D  entered 
into  the  said  tract  &c«,  and  by  force  of  the  said  will,  became 
seized  thereof  in  his  demesne,  as  of  an  estate  in  fee  tail 
general,  taking  the  profits,  &c.  And  thereafterwards,  on 
the  same  day,  the  same  will  was  duly  proved,  approved,  and 
allowed ;  by  reason  whereof,  and  by  force  of  said  will,  the 
said  S,  A,  R  and  M,  then  and  there  became  seized,  as  of 
fee  and  right,  of  and  in  the  remainder  of  the  said  tract  &c.» 
expectant  upon  the  death  of  the  said  D,  without  heirs  of 
his  body  issuing,  and  as  tenants  in  common  as  aforesaid. 
And  thereafterwards,  on  &c.,  the  said  D  died  so  seized  of 
his  said  estate,  in  fee  tail  general,  and  without  heirs  of  his 
body  issuing ;  whereupon  the  said  tract  &c.  remained  to  the 
said  S,  A,  R  and  M,  by  the  form  of  the  gift  aforesaid,  as 
aforesaid.  And  the  said  S  became  entitled  and  seized  in 
her  demesne,  as  of  fee,  of  one  undivided  fourth  part  of  the 
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said  tract  &c.  And  thereafterwards,  on  &c.,  the  said  S  be- 
ing so  seized  thereof,  duly  made  and  executed  her  last  will 
and  testament  in  writing,  and  therein  and  thereby  devised 
the  same  undivided  fourth  part  8fc.y  to  the  plaintiff,  his  heirs 
and  assigns.  And  thereafter  wards,  on  &c.,  the  said  S  died 
so  seized.  And  thereafterwards,  on  the  same  day,  the  plain- 
tiff entered  into  the  same  undivided  fourth  &c.,  and  became 
seized  thereof  in  his  demesne,  as  of  fee ;  and  there  on  the 
same  day,  the  said  will  of  the  said  S  was  duly  proved,  ap- 
proved, and  allowed ;  and  the  plaintiff  ought  now  to  be  in 
quiet  possession  and  seizin  of  the  demanded  premises;  yet 
the  said  B  hath  illegally  entered  into  the«ame,and  continues 
to  keep  the  plaintiff  out,  &c.  Dah a. 


3.  Farmedon  in  the  Reverter. 

Where  there  is  a  gift  in  tail,  and  afterwards  by  the  death  of  the  do- 
nee, or  his  heirs,  without  issue  of  his  body,  the  reversion  falls  in  upon 
the  donor  or  his  heirs,  a  writ  of  Fornnedon  in  the  Reverter  lies,  for  such 
reversioner.     F.  N.  B.  503 ;  8  Ck>.  88. 

So  if,  after  the  gift  in  tail,  the  donor  or  reversioner  makes  an  assign* 
ment,  and  afterwards  the  estate  tail  determines,  for  want  of  issue  in  tail 
of  the  donee,  the  assignee  of  the  reversion  may  have  a  Formedon  in  Re- 
verter. IHd.  But  if  the  reversion  is  assigned  in  tail,  and  not  in  fee, 
such  reversioner  may  have  a  special  writ,  the  form  of  which  is  given  in 
F.  N.  B.  503,  a  count  on  which  may  readily  be  framed. 


3%e  time  limU$d  by  statute^  mihin  wkieh  writs  of  Formedon  in  De- 
scender^ in  Rmnaindsr^  and  Reverter^  must  he  brought. 

It  is  generally  thought,  that  a  clear  adverse  possession  of  land,  for 
the  term  of  limitation  of  a  writ  of  right  on  the  seizin  of  an  ancestor, 
will  make  a  clear  title  against  all  the  world ;  but  this  is  denied  by  Sug- 
den  in  his  treatise  on  the  law  of  Vendors  and  Purchasers.  He  says;  it 
is  possible  that  an  estate  may  be  enjoyed  adversely  for  hundreds  of 
years,  and  may  at  last  be  recovered  by  a  remainderman.  He  puts  the 
case  of  an  estate  tail,  with  remainder  over  in  fee,  and  supposes  the  ten- 
ant in  tail  to  be  barred  of  his  remedy  by  the  statute  of  limitations,  and 
then  remarks,  ^*  it  is  evident  that  as  his  estate  subsists,  the  remainder- 
man's right  of  entry  cannot  take  place,  until  the  failure  of  issue  of  the 
tenant  in  tail,"  &c.  Se^  also^  3  Cruise's  Digest,  541 ;  Ballantine 
on  Limitations,  10 ;  Lutw.  770 ;  Brown's  Parliamentary  Cases,  67 ; 
Salk.  422. 

All  actions  of  Formedon,  whether  in  Descender,  Remainder  or  Re- 
verter, under  the  Massachusetts  Statute,  1786,  chapter  13,  section  4,  must 
be  brought  within  twenty  years  after  the  title  or  cause  of  action  first 
descended,  &c.  T^ere  is,  however,  a  proviso  in  the  same  section,  that 
a  person,  under  age,  a  feme  coven,  non  compos^  imprisoned,  or  beyond 
seaSf  or  without  the  limits  of  the  United  States,  at  the  time  when  the 
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title  fifst  descends,  may  bring  socK  action  witfiin  ten  yean  «Aer  the  ex« 
piration  of  the  twenty  years.  By  the  Statute,  21  Jac«  1,  chapter  16,  per- 
sons laboring  under  similar  disabilities,  must  bring  their  suits  within  ten 
years  af\er  the  removal  of  the  disabilities.     Note  the  diversity. 

Where  the  statute  of  limitations  once  f>egins  to  run,  it  never  stops  on 
account  of  any  sotMequent  event ;  and,  therefore,  if  aAer  an  estate  tail 
has  determined,  the  remainderman  or  reversioner,  mflbts  ten  years  of 
the  twenty  to  elapse  without  bringing  his  suit,  his  heir,  whether  labor- 
ing under  a  disability  or  not,  will  have  no  more  than  the  remaining  ten 
years  of  the  twenty,  to  bring  an  action.  6  Massachusetts  Beports, 
828. 

P  P  demands  against  D  D  one  messuage  &c.,  where* 
upon  he  says,  that  R  R,  the  grandfather  of  said  P  R,  &c.*' 
was  seized  of  the  (tenements  aforesaid  J  with  the  appurte- 
nances, in  his  demesne,  as  of  fee  and  rigiit,  in  a  time  of  peace 
&c.,  taking  &c. ;  and  being  so  thereof  seized,  afterwards 
gave  the  tenements  aforesaid,  with  the  appurtenances,  to  the 
said  C  C,  and  the  heirs  of  his  body  issuing,  in  form  afore- 
said, by  virtue  of  which  gift  the  said  C  was  seized  thereof 
in  his  demesne,  as  of  fee  and  right,  by  the  form  of  the  said 
gift,  in  a  time  &c.«  taking  &«c.;  and  from  the  said  C  C,  ior 
that  he  died  without  heir  of  his  body  issuing,  the  right  by 
the  form  &c.  remained  to  the  said  VV  W  and  the  heirs  of 
his  body  issuing ;  and  from  the  said  W  W,  for  that  he  died 
without  heir  of  his  body  issuing,  the  right  by  the  form  &c» 
reverted  to  the  said  P  P,  the  now  demandant^  as  cousin  and 
heir  of  said  R  R,  to  wit,  son  of  B  B,  son  of  said  R  R, 
and  which  after  the  death,  &c.    Booths  156 ;  RasL  375,  a. 

Note.  This  count  is  for  the  grandohiJd  of  the  donor,  wliiftie  a  gift  is 
made  in  tail,  remainder  in  tail,  and  both  die  wkhont  isaae. 

By  this  count,  the  father  never  had  any  right  descended  to  him, 
because  the  demandant  makes  himself  heir  to  the  grandfather.  Booth, 
156. 

It  is  a  rule  in  Formedon  in  Reverter,  that  the  esplees  must  be  alleged 
both  in  the  donor  and  donee,  as  in  the  above  count.  P.  N.  B.  649 ; 
Booth,  156. 

In  this  writ  none  of  the  ancestors  of  the  donor,  that  were  seized  ef  the 
reversion,  or  to  whom  a  right  to  the  reversion  descended,  are  to  be  omit* 
ted  in  the  pedigree ;  and,  therefore,  the  omission  of  the  eldest  son  who 
survived  the  fhther  shall  abate  the  writ;  as,  if  there  be  grandAither,  fli* 
ther  and  son,  and  the  grandfather  gives  land  to  R  in  tail  and  dies,  and 
then  the  father  dies,  and  then  R^  donee  in  tail,  dies  without  issue,  and  a 
stranger  abates,  the  son,  in  a  formedon  in  reverter,  must  say,  ^*  and 
which,  after  the  death  of  R,  to  the  said  C,  son  and  heir  of  L,  son  and 
heir  of  M,  the  grandfather,  ought  to  revert  by  the  form,  &c.,  for  that 
the  said  R  died  without  heira  of  his  body  issuing."  8  Co.  88,  Buck* 
mer^a  ca$e  f  Booth,  155. 

But  on  the  part  of  the  donee,  the  demandant  need  not  name  any  of 
the  issues  in  tail  in  the  pedegree,  either  in  the  writ  or  count,  but  shall  say, 

*  WhoM  heir  he  is,  in  the  writ. 
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"  and  vkisk,  after  the  death  of  taid  B  (the  donee,)  oOj^t  to  KBTert  to 
him,  for  that  the  said  B  (the  donee,)  died  without  heir,^^  dec.  8  Co. 
as.    And  otherwiae  the  oount  will  be  bad    Booth,  155.    (MSS.) 


WRIT  OP  EiNTRY. 

It  may  not  be  amiss,  before  copsLderiog  Writs  of  Entiy,  to  make  a 
few  observations  relating  to  the  right  of  ^ntry,  as  also  in  relation  to 
•eizin,  disseizin,  dec 


1.  Right  of  Entry. 

The  right  of  entry  is  the  right  which  a  man  has  of  entering  into 
lands  in  ^6  possession  of  another,  and  reducing  them  into  his  own  pos- 
session.  It  may  be  laid  down  as  a  foundation,  that  wherever  a  man 
has  a  right  to  the  immediate  possession  of  land,  he  may  lawfully  enter 
and  occupy  it,  and  so  perfect  his  title.  As  a  general  rule,  where  the 
commencement  of  an  adverse  possession  is  tortious;  as,  after  an  abate- 
ment,  an  intrusion,  or  a  disseizin,  the  person  having  title  may  enter. 
'Ca  Lit.  15.  So  a  man  may  enter  on  his  tenant  by  sufierance.  Co. 
Lit.  57. 

Upon  the  ceasing  of  a  particular  estate,  he  in  the  reversion  or  re- 
mainder may  enter  on  the  person  in  possession.  So  for  a  condition  bro- 
ken. If  husband  aliens  his  wife's  lands  in  fee,  aAer  his  death,  she 
or  her  heir  may  enter  immediately,  according  to  the  common  law. of  the 
state,  which,  according  to  the  prevailing  opinion  in  this  respect,  has 
adopted  the  provision  of  the  Stat.  92,  H.  8,  ch.  38. 

In  all  cases  where  the  party's  right  of  entry  is  not  taken  away,  it 
may  be  recommended  to  make  a  formal  entry,  and  afterwards  either 
commence  an  action  on  the  demandant's  own  seizin,  or  perhaps  resort 
to  the  process  given  by  the  Stat.  1825,  ch.  89,  or  in  particular  cases, 
to  the  process  of  forcible  entry  and  detainer. 


Wkere  the  party  may  not  enter^  hut  must  resort  to  an  action, 

A  widow  cannot  enter,  but  must  have  her  dower  assigned,  either  by 
die  heir  or  by  proeess  of  law. 

Where  A  eaters  on  B's  land,  either  as  an  abator,  dieaelzor,  or  intru- 
der, claming  tMe,  and  keeps  possession  for  twenty  years,  B^  entry  is 
taken  away  by  the  statute  of  limitations.    Co.  Lit.  237,  b. 

In  like  manner,  if  A  keepe  soeh  adverse  possession  five  yean,  and 
dieat  and  hie  heir  enters,  B  oannot  lawfully  enter,  but  must  resort  to  his 
action.     Stat  82,  H.  8,  ch.  33. 

In  oases  of  disconlinuanee  or  deforcement,  tho  entry  is  generally 
taken  away.  As  where  tenant  in  tail  enfeoffs  in  fee,  his  issue,  or  he  in 
te  reversion,  or  remaiader,  eannel  enter  but  must  bring  Pormedon. 
Lit.  §  69b.    Hiisi  however,  is  altered  by  the  statutes  of  this  state. 

Ao  at  ooratnon  law^Aiough  under  38  H/8,  cjh.  28,  it  is  otherwise, 
if  husband  seized  in  right  of  his  wife,  aliened  in  fe9>  tiit,  or  for  life  of 
anotlieri  the  wife  omM  not  eatet  after  Jbede«tli>of':|toliiisbaiid.    Ut  $ 
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594.  But  ID  both  eases  the  alienation  must  he  made  by  feofiiieDt,  or 
some  conveyance  equally  effectual ;  for,  a  devise  or  a  conveyance  that 
lies  in  grant,  or  that  operates  without  livery,  will  not  wcnrk  a  diacontinu- 
ance.    Com.  Dig.  Discontinuance,  (C  3.)  (C  4.) 

A  descent  will  not  take  away  an  entry,  if  the  peraon  having  title, 
was  under  a  disability  at  the  time  of  the  descent  cast,  aa  a  feme  co- 
vert, an  infant,  a  person  of  non  sane  memory.  Com.  Dig.  Descent, 
(D7.)(D8.)(D9.) 

Where  a  party  has  a  right,  for  which  he  can  have  no  remedy  by 
action,  it  seems  his  entry  is  not  taken  away ;  as  where  a  feoffment  is 
made  upon  condition,  and  the  condition  is  broken,  and  afterwards  the 
feoffee  dies  seized,  and  a  descent  is  cast,  the  feoffor  may  enter  for 
breach  of  the  condition.  And  generally,  a  descent  does  not  take  away 
a  title  of  entry.    Com.  Dig.  D^ent,  D  10. 

A  dying  seized  of  an  estate  in  remainder  or  reversion,  will  not  take 
away  an  entry ;  as  if  A  disseizes  B  and  leases  to  C  for  life,  and  dies 
seized,  B^s  entry  is  not  taken  away.    Co.  Lit  239,  b. 

If  a  disseizor,  abator,  or  intruder,  eufeofls  his  father,  and  the  father 
dies,  so  that  the  lands  descend  to  the  disseizor,  abator,  dec*,  the  dia- 
seizee^s  entry  is  not  taken  away.    Yin.  Abr.  (A  12.^ 

Where  tenant  for  life  has  a  right  to  enter,  but  will  not,  it  is  said,  he 
in  the  reversion  or  remainder  cannot.  QwBre.  See  Yin.  Abr.  (A  2, 
2.)  (A  3,  6.) 


2.  Of  Seizin^  Disseizin^  ijrc. 

There  are  two  kinds  of  seizin  ;  a  seizin  in  deed,  and  a  seizin  in  law. 
A  seizin  in  deed,  is  the  possession  of  lands  claiming  a  freehold  or  in- 
heritance. The  mere  possession  of  lands  is  not  a  aeizin ;  for,  a  leaaee 
for  years  has  the  possession  of  the  lands  leased,  but  he  has  not  the 
seizin ;  the  lessor  has  the  seizin.  In  this  case  the  poesession  is  in  one 
and  the  seizin  is  in  another ;  yet  this  is  an  actual  seizin,  for,  the  poesea- 
sion  of  the  lessee  for  this  purpose,  is  considered  as  the  possession  of  the 
lessor.  There  are  therefore  two  kinds  of  seizin  in  deed.  One,  where 
the  possession  and  claim  of  title  are.  in  the  same  person ;  the  other, 
where  the  person  in  possession  admits  that  the  title  is  in  another  peraon, 
under  whom  he  holds.  This  person  is  as  much  seized,  as  if  be  were 
the  actual  occupant  of  the  lands  himself.  Both  these  seizins  are  seisiDS 
in  deed.  Where  a  man  is  in  the  actual  possession  or  occupation  of  land 
himself,  claiming  a  freehold,  there  can  be  no  doubt  whether  he  is  actoal- 
ly  seized  or  not ;  but  where  another  is  in  the  possession,  there  often  may 
arise  doubts,  what  will  be  such  an  adequate  acknowledgment,  expmas 
or  implied,  on  the  part  of  such  occupant,  as  will  amount  to  a  aeizia  of 
the  person  claiming  title. 

A  receipt  of  rents  or  profits  gives  an  actual  seizin.  An  entry  of  pait 
in  the  name  of  the  whole  gives  an  actual  seizin.  Com.  Dig*  Seizin,  (A 
2 ;)  3  Wils.  516. 

A  seizin  in  law  seems  to  be  where  a  man  has  a  right  of  entry  into 
lands,  and  the  possession  of  them  is  vacant.  In  such  case  the  law  pra* 
sumes  him  to  be  seized,  though  he  has  never  entered.  Thus,  if  an  an* 
cestor  dies  seized  and  the  heir  neglects  to  enter,  or  to  do  any  act  equiva* 
lent,  yet  the  law  will  presume  him  to  be  seized ;  aad  this  presumptioii 
will  continue  until  some  act  is  done  adversely. 

If  a  stranger  abates  immediately  after  the  death  of  the  ancestor,  y^ 
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the  law  wHI  throw  a  aeisio  in  law  upon  the  heir,  hj  diriding  an  instant* 
and  the  wife  of  the  heir,  if  he  should  aAerwards  die  without  obtaining 
a  seizin  in  deed,  shall  be  endowed  of  this  seizin  in  law.  Plowd.  258 ; 
Watk.  on  Des.  50. 

But  if  the  heir  onoe  enters,  he  will  be  considered  in  actual  seizin  of 
the  land,  although  he  should  immediately  afterwards  leive  the  occupa* 
tion  of  the  land  vacant  And  this  actual  seizin  in  such  case  will  con- 
tinue,  until  some  other  person  shall  enter  and  make  an  adverse  claim  ; 
for  a  simple  entry  without  making  claim  of  title,  will  not  destroy  the 
seizin  of  the  heir,  but  will  be  merely  a  trespass  or  a  disseizin,  at  the 
election  of  such  heir. 

And  where  there  is  a  concurrent  occupation  of  lands,  the  law  will 
adjudge  him  to  be  seised,  as  well  as  possessed  of  the  lands,  who  has  the 
title ;  because  the  law  favors  the  claim  of  him  who  has  right.  See  9 
Mass.  R.  215. 

Thus,  if  A  is  the  owner  of  lands  and  in  possession  of  them,  and  B 
enters,  and  they  occupy  together,  the  possession  is  A^s,  as  ,well  as  the 
seizin  ;  and  this,  although  B  should  claim  title  adversely  to  A.  If,  how- 
ever,  B  should  fence  off  part  of  the  land  and  occupy  it  exclusively, 
this  would  destroy  A's  seizin  and  possession,  but  then  the  possession 
would  cease  to  be  concurrent  For  B,  by  his  possession,  claimmg  title, 
would  gain  a  seizin,  and  A  would  lose  his,  because,  though  there  may 
be  a  concurrent  possession  of  lands,  there  cannot  be  a  concurrent  seizin«. 
And  even  in  the  case  last  put,  the  fencing  off,  and  the  claiming  title  ta 
the  lands,  will  not  amount  necessarily  to  a  disseizin,  for  A,  any  time* 
within  the  statute  of  limitations,  may  consider  these  acts  as  mero  tres- 
passes, and  seek  for  a  remedy  accordingly.  But  if  A  suffers  B  to  fence- 
him  off  in  this  manner,  and  B  dies  after  five  years*  exclusive  occupa-- 
tion,  it  is  no  longer  in  A's  power  to  treat  these  acts  as  mere  trespasses  i 
he  cannot  enter  on  B's  heir,  but  must  have  recourse  to  an  action.  For 
it  is  no  longer  at  his  election  to  consider  himself  as  not  disseized.  The- 
law  is  the  same  if  he  suffers  B  to  remain  in  such  exclusive  possessiooi 
without  entry  or  claim,  for  twenty  years.  But  within  the  five  years  ia 
the  fornM^r  case,  and  the  twenty  years  in  the  latter  case,  it  is  at  the  elec- 
tion of  the  person  dispossessed,  for  many  purposes  at  least,  whether  he 
will  consider  himself  as  disseized  or  not  Thus,  he  may,  within  the- 
twenty  years,  bring  an  action  of  ejectment,  which  be  could  not  do,  if  it 
amounted  to  an  absolute  disseizin,  and  may  recover  for  mesne  profits,, 
which  he  could  not  do  if  actually  disseized.     1  Bur.  111. 

There  are  therefore  two  kinds  of  disseizin.  One  consists  of  an  ac- 
tual ouster,  such  as  that  just  described  or  equivalent  to  it ;  the  other, 
without  ouster,  and  which  could  not  be  considered  as  a  disseizin,  unless, 
the  party  chose  to  consider  it  so  for  the  purpose  of  availing  himself 
of  a  more  convenient  remedy,  than  he  otherwise  would  have  had*. 
This  latter  species  of  disseizin  is  more  often  seen  in  incorporeal 
hereditaments,  dsc.,  of  which  it  is  impossible  for  a  man  to  be  aetU" 
My  disseized. 

Disseizins  at  first,  it  is  conjectured,  happened  in  this  way.  A  stran-- 
ser  having  entered  on  one  of  the  tenants  of  a  manor,  and  expelled  hini' 
nom  his  freehold,  at  the  proper  time,  offered  himself  to  the  lord  of  the 
manor,  and  tendered  him  his  rent  or  corporal  services.  The  lord,  being 
wholly  indifferent  to  the  person  of  the  tenant,  and  interested  only  ia 
rsoeiving  these  rents  or  services,  without  any  inquiry  into  the  manner 
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in  which  the   change  of  tenants  took   place,  acquiesced,  and  left  the 
parties  to  their  remedy  at  law.      This,  however,  is  merely  matter  of 
carious  inquiry.    The  following  cases  will  servo  to  illustrate  the  kw  ol 
disseizins  in  relation  to  corporeal  hereditaments.     If  a  man  enters  into 
knds  or  tenements  where  his  entry  is  not  lawful,  and  ousts  anodier  of 
his  freehold,  hy  keeping  possession,  and  claiming  to  do  so  under  title^ 
this  is  a  disseizin,  and  if  the  person  ousted  does  not  re*enter  withio  the 
time  limited  by  the  statute,  he  will  have  no  remedy  for  the  recovery  of 
his  land,  except  by  bringing  a  real  action.    The  law  is  the  same,  if  he 
enters  upon  the  possession  of  a  lessee.    This  is  a  disseisin  of  the  lessor 
if  he  retains  the  possession  or  claims  adversely.    But  in  either  case,  if 
he  enters  without  claiming  title,  it  is  a  mere  trespass.     So,  if  a  man 
enters  by  sufferance  of  the  owner,  it  is  no  disseisin.       Su  Kemnebee 
Purchase  v.  Springer^  4  Massachusetts  Beports,  416.     See  aba,  6  Mas- 
sachusetts Reports,  229. 

If  one  parcener  enters,  claiming  the  whole  estate,  and  takes  the 
ptofits  of  the  whole,  it  will  be  a  disseizin  of  the  copareener.  But 
where  both  are  in  possession  together,  one  cannot  disseise  the  other 
without  an  actual  ouster.  And  merely  taking  the  profits  is  not  sufficient 
to  make  a  disseizin  in  any  case.     Ld.  Baym.  829. 

If  B  enters  on  the  possession  of  A,  but  does  not  expel  him,,  it  is  not 
a  disseizin,  for  the  law  will  adjudge  him  to  be  seized,  who  has  the  right  ; 
and  no  act  will  amount  to  a  disseizin,  however  t<Mrtious,  that  does  not 
oust  him  who  has  the  freehold.      See  Litdeton,  §  279;  1  Salkeld, 

If  a  lessee  continues  in  possession  after  his  term,  without  other  act,  it 
is  no  disseizin ;  he  is  merely  tenant  by  sufferance ;  for  a  wrangful  con- 
tinuance after  a  rightful  entry,  is  not  a  disseizin.    3  M.  de  S.  371. 

Where  a  man  enters  on  land,  claiming  as  guardian,  when  he  is  not  so, 
the  act  here  may  be  considered  as  a  disseizin,  the  pretence  being  false ; 
or,  if  a  man  should  enter  on  the  hind  of  an  infant  as  a  trespasser,  or 
mider  any  false  pretence,  yet  the  heir  may  call  him  to  account  as  guar- 
dian, thus  electing  not  to  be  disseized,  but  claiming  title  and  waiving  the 
tort  or  diaHetzin  at  the  same  time. 

Again,  where  a  man  enters  upon  land  of  an  infant,  claiming  to  enter 
by  permission,  or  otherwise,  under  and  acknowledging  the  infant's  title, 
this  in  strictness  is  no  disseizin,  because  of  the  acknowledgment  that  the 
seizin  is  in  the  infant,  and  his  entry  and  possession  is  under  and  con- 
sistent with  the  infant's  seizin  ;  yet  as  the  infant's  consent,  for  want  of 
discretion,  is  void  in  the  eye  of  the  law,  and  as  acknowledgment  of  the 
idfiint's  title,  will  not  excuse  the  entry  without  consent,  it  amounts  to  a 
dieeeitin  at  election.  It  seems,  therefore,  that  there  are  hardly  any  acts 
that  amount  to  a  disseizin,  if  ti^e  party,  within  the  time  of  limitation, 
elects  to  consider  himself  as  not  diseeized^  by  pursuing  his  remedy  as 
for  a  mere  trespass.  But  there  are  a  ycreat  many  acts,  that  will  be  ma- 
tured by  lapse  of  time  into  disseizins,  so  as  to  take  away  the  right  of 
entry,  if  the  party  through  negligence  suffers  such  time  to  elapse  with- 
out entry  or  claim.  And  there  are  also  some  acts  which  the  parhr  nmy 
elect  to  consider  as  disseizins,  but  whk^h  will  hardly  be  sulyeots  for  the 
operation  of  the  statutes  of  limitatbos  in  this  respect 

If  a  man  dies  seized,  his  heir  has  a  seizin  in  law  before  entry  ;  and 
after  entry,  a  seizin  deed.  This  entry  naay  be  by  the  heir  him^iclf,  or 
bgf  some  other  penon  to  hit  uae«    Aqd  wnere  il  is  made  by  another. 
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vemon,  there  are  ^wa  eases;  where  the  heir  is  an  iajhet^  aad  wiiere  hb 
M  of  full  age.  Where  the  heir  is  an  iniatttf  the  entry  of  a  guardian  is 
8ii€lieiem ;  and  a  mere  stranger,  who  enters  and  takes  the  piofits^  shall 
he  conshiered  both  at  faiw  and  in  equity,  as  a  guardian.  And  .the  entry 
of  sueh  person,  shall  even  make  a  poMsenio  Jrmiria^  where  a  stricter 
seizin  is  requisite,  than  to  maintain  a  Writ  of  Ri|^t  And  diereibre, 
where  A  died  seiased,  leaving  two  inftint  daughtera,  by  diArent  ven- 
ters, it  was  holden,  that  an  ennry  generaliy  (i.  c  without  making  ai^ 
particular  claim,)  by  the  mother  of  the  youngest  daughter,  as  hiGf 
guardian  in  socage,  constituted  a  suiicient  seizin  in  the  eldest  infant 
dsughter,  to  carry  the  descent  of  her  moiety  on  her  death,  to  her  heirs. 
OoodtUle  V.  Neuman^  8  Wilson,  516.  This  case  is  &r  stronger  than 
any  one  in  this  commonwealth,  on  account  of  the  difierenee  in  the  law 
with  respect  to  the  half4>lood«    7  T.  R.  886. 

if  the  heir  is  of  age,  the  entry  of  a  person  preporly  authormed  will 
give  an  actual  seizin  to  the  heir.  And  indeed  it  seems  generally,  that 
if  a  person  enter  in  the  name  of  him  who  has  right,  even  though  it.be 
without  precedent  command,  or  subsequent  assent,  and  whether  he  who 
has  the  right,  be  an  infant,  or  of  full  age,  it  shall  vest  the  freehold  in 
him  who  has  such  right.  Because  the  person  entering  gains  possession, 
and  the  seizin  is  governed  by  the  possession  when  the  possession  pre* 
cedet  it,  unless  the  entry  is  made  and  possession  taken,  with  a  view  to  a 
seizin  in  some  other  person ;  but  here  Uie  person  entering  gains  no  seizin 
to  himself,  because  he  enters  claiming  for  another,  and  though,  as  re» 
spects  the  person  on  whom  he  enters,  he  may  be  considered  as  a  dis* 
seisor,  yet  as  respects  the  heir,  he  can  only  be  a  dissdsor  ai  kU  ^eetimu 
fiut  if  the  heir  should  expressly  dissent,  no  seizin  would  be  gained  for 
the  heir.  Or,  if  it  were  for  the  disadvantage  of  the  heir,  no  consent 
would  be  presumed,  for  the  law  only  presumes  tiie  consent  of  the  person 
havif^  title,  where  it  is  for  his  advantage. 

And  therefore  in  England,  it  has  b^n  settled,  if  a  man  diea  leaving 
a  son  and  daughter  by  one  venter,  and  a  younger  son  by  another,  the 
entry  of  such  younger  son  will  give  an  actual  seizhi  to  the  eldest,  and 
if  the  oldest  son  dies  afterwards,  the  sister  shall  inherit,  and  ezclnde  the 
younger  son,  who  entered.  This,  however,  is  where  the  younger  son 
enters  genermlly^  without  claiming  to  himself.  And  the  reason  is,  that 
his  entry  and  possession  not  being  adverse,  the  legal  seizin  of  the  elder 
brother,  shall  draw  to  it  the  possession  of  the  younger,  and  so  give  the 
elder  an  actual  seizin.  So  the  entry  of  one  ooparoener,  joait«tenant,  or 
tenant  in  common,  is  sufficient  to  give  an  actual  aemn  to  those  who  da 
not  enter,  so  as  to  eiclude  the  half-blood  in  England,  and  a  fortiori  to  < 
maintain  a  Writ  of  Right.  See  10  Massachusetts  Repoffto^  484;  1 
Massachusetts  Reports,  484.  Where  the  heir  exercises  any  public 
act  of  dominion  over  the  inheritance,  it  seems  equivalent  to  an  actual 
entry. 

Where  seizin  of  an  inheritance  is  once  proved,  it  is  presumed  to  eon- 
tinue,  till  die  contrary  is  shown.  This  is  recognized  for  law,  hero  as 
well  as  in  England.  Kennebec  Purdkose  v.  Springer,  4  Bfassaohusetto 
Rep<NtB,  416. 

With  regai^  to  cases  where  a  man  claims  by  purehase,  if  the  trana* 
fer  is  by  a  conve3rance  at  common  law,  it  is  usually  made  by  su^'a 
conveyance,  or  in  such  a  manner,  as  to  give  the  puicfaaser  an  adnal 
seizin.  But  with  regard  to  those  persons  who  claim  under  wills,  it  may 
be  observed,  that  on  the  death  of  the  devisor,  dying  seized,  the  same 
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strictnesB  is  not  required,  with  regard  to  seizin  in  the  devisee  (thoof^  a 
special  heir,)  in  order  to  enable  his  heirs  to  claim  under  him  as  ancee- 
tor,  that  is  necessary  where  a  man  dies  seised,  and  leaves  an  heir. 
Pot  if  B  dies  seized,  leaving  S  his  heir,  who  makes  no  entry,  and  does 
nothing  tantamount,  those  who  claim  the  land  must  make  themselves 
heirs  to  R,  as  the  person  last  actually  seized.  But  if  R  makes  a  de» 
vise  to  S,  and  dies,  and  S  does  not  enter,  yet  S^s  heirs  may  enler^  and 
then  they  shall  claim  as  heirs  of  the  devisee,  and  not  as  heirs  of  tte 
devisor.  In  the  case  of  WefU  v.  Prince^  4  Massachusetts  Reports,  67^ 
the  law  with  regavd  to  devises  is  plainly  laid  down  by  Chief  Justice 
Parsons.  1.  *0n  the  death  of  a  devisor,  dying  seized  in  general,  a 
devisee  is  not  seized  without  entry.  2.  But  if  the  lands  are  vacant 
and  unoccupied,  no  entry  is  necessary,  because  there  is  no  one  to  enter 
upon.  3.  If  a  stranger  is  in  possession,  acknowledging  the  devisee^s 
title,  it  is  equivalent  to  an  entiy.  To  this  it  may  bo  added,  that  the 
possession  of  a  lessee  for  years  of  a  devisor  or  ancestor,  will  be  suflli* 
eiont  to  give  an  actual  seizin  to  the  devisee  or  heir,  without  entry,  and 
even  if  the  devisee  or  heir  should  die  before  rent  becomes  due.  Wat* 
kins  on  DescentB,  66 ;  DeGray  v.  Richardson^  3  Atk.  4G9. 

A  few  remarks  also  may  not  be  amiss  with  regard  to  the  subject  of 
abatement.  Abatement  into  land,  is  when  a  man  dies  seized,  and 
another,  who  has  no  right,  enters  before  the  heir  or  devisee.  The  efiect 
of  this  abatement  is  to  prevent  the  seizin,  or  in  other  words,  to  rebut 
the  legal  presumption  of  seizin,  in  the  heir.  But,  in  order  to  have  this 
efiect,  it  is  necessary,  that  the  entry  should  be  made,  claiming  adversely 
to  the  heir  or  devisee,  and  with  an  intention  to  abate.  Because  if  such 
entry  were  made  under  the  title  of  the  heir,  whether  with  his  authority 
or  without,  it  could  not  be  an  abatement,  but  ai  his  election.  And  it 
has  been  shown  before,  that  unless  such  entry  were  injurious  to  him^ 
or  he  expressly  dissents  to  it,  the  law  presuming  his  assent  to  what 
is  for  his  interest,  would  give  him  an  iictual  seizin.  But  if  a  persoo 
entered  gtneraliy^  and  took  the  profits,  the  law  would  give  the  election 
to  the  heir,  either  to  consider  him  as  a  bailiff,  and  recover  the  profits 
in  an  action  of  account,  or  as  a  tenant  at  will,  and  recover  for  use 
and  occupation;  or,  al\er,'and  perhaps  without  an  entry  on  the  land^ 
to  consider  him  as  a"  trespasser,  and  recover  accordingly  in  Trespass 
with  a  eonHnuando,  One  of  these,  however,  in  prudence  he  should 
do,  before  the  statute  of  limitations  could  possibly  mature  the  trespass 
into  a  disseizin.  Such  entry  generally^  can  hardly  amount  to  an  abate- 
ment, except  ai  ehdiony  because  the  law  will  hardly  intend,  that  be 
commhted  a  greater  injury  than  is  necessarily  contained  in  the  acts 
which  he  has  done.  Now  the  injuries  done  by  his  bare  entry  without 
claim,  extend  no  farther  than  to  the  possession,  and  are  perfectly  com* 
patible  with  seizin  in  the  heir.  Such  act,  therefore,  is  not,  by  con- 
struction, to  be  made  an  abatement  of  the  freehold,  except  at  the  election 
of  the  heir.  But  if  a  stranger  should  enter  before  the  heir,  claiming 
adversely,  this  is  plainly  an  abatement,  because  wholly  inconsistent  with 
any  seizin  in  him. 

So  if  R  is  seized  of  lands  in  the  occupation  of  S,  and  devises  to  T, 
and  after  R's  death,  S  continues  in  possesmon,  this  obviously  does  not 
amount  to  an  abatement,  without  some  express  denial  of  T*s  right  or 
some  equivalent  act. 

*  ActwU  seizin,  it  is  supposed,  is  here  intended. 
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A  Wbit  op  Emtbt. 

A  Writ  of  Entry  is  a  real  action,  and  is  a  general  remedy  for  the 
recovery  of  the  possessioD  of  lands,  6cc.j  whenever  wrongfully  withheld. 
Its  extensive  nature,  as  a  remedy,  will  be  best  illustrated  by  a  recital  of 
a  few  of  the  cases  of  most  frequent  occurrence. 

1.  D  is  disseized  by  £  ;  after  entry  to  regain  possession,  D  may  main* 
tain  Trespass ;  or,  without  entry,  may  bring  a  Writ  of  Entry,  on  a 
disseiasin  done  to  himself.     F.  N.  B.  442. 

2.  D  is  disseized  by  £,  and  dies.  D^s  heir,  F,  shall  have  a  Writ  of 
Entry,  on  a  disseizin  done  to  his  ancestor  D.  This  is  called  a  Writ  of 
Entry  in  de  quibui,    lb. 

8.  D  is  disseized  by  E,  who  demises  to  F.  D  shall  have  a  Writ  of 
Entiy  in  the  per  against  F,  on  a  disseizin  done  to  himself,     lb, 

4.  D  is  disseized  by  E,  who  demises  to  F ;  D  dies.  D's  heir,  G,  shall 
have  a  Writ  of  Entry  in  the  per  against  F,  on  a  disseizin  done  to  D. 
Ibid. 

5.  D  is  disseized  by  E,  who  demises  to  F,  who  demises  to  G.  D 
shall  have  a  Writ  of  Entry  in  the  per  and  an  against  G,  on  the  dis* 
seizin  done  to  himself.     lb. 

6.  D  is  disseized  by  E,  who  demises  to  F,  who  demises  to  G,  who 
demises  to  H.  D  shall  have  a  Writ  of  Entry  in  the  post  against  H,  on 
the  disseizin  done  to  himself.     lb. 

7.  D  is  disseized  by  E,  who  is  disseized  by  F.  D  shall  have  a  Writ 
of  Entry  in  the  post  against  F.     F.  N.  B.  444,  F. 

8.  D  is  tenant  for  li^,  or  tenant  by  the  curtesy,  or  tenant  in  dower, 
and  dies;  and  E  enters  before  the  reversioner  F.  F  shall  have  a  Writ 
of  Entry  for  the  intrusion,  counting  on  the  seizin  of  the  ancestor,  hus- 
band, dec.  according  to  the  fact.  F.  N.  B.  468.  This  writ  is  also  in 
the  per,  per  and  cvi,  and  post<t  like  the  preceding,  and  every  descent  or 
alienation,  from  or  by  the  intruder,  as  in  the  case  of  disseizins,  makes 
one  degree,  and  aAer  the  degrees,  any  further  descent  or  alienation  puts 
the  writ  in  the  poiL  lb.  It  should  also  be  observed,  that  a  disseizin, 
intrusion,  abatement,  dec.,  after  a  preceding  disseizin,  intrusion,  dec.  puts 
the  writ  out  of  the  degrees. 

D  is  tenant  in  fee  simple  or  fee  tail,  and  dies  seized,  before  the  entry 
of  E,  the  heir,  or  issue  in  tail ;  a  stranger,  F,  takes  possession  ;  for  this 
abatement,  a  Writ  of  Entry  lies  on  D^s  seizin,  which  may  be  brought 
in  any  of  the  degrees  according  to  the  facts  of  the  case,  or  in  the 
post.  But  it  is  recommended  rather  to  make  an  entry,  and  then,  if  de» 
forced,  to  bring  a  Writ  of  Entry  on  E^s  seizin.  So  if  D  devises  lands 
to  E,  and  dies,  and  any  .other  than  the  devisee  takes  possession  and  ex- 
cludes him,  a  Writ  of  Entry  for  this  abatement  may  also  be  maintained, 
and  t^  seizin  of  the  devisor  must  be  the  foundation  of  it.  Sed  Qiutre. 
For,  it  is  said  a  devisee  is  seized  without  entry,  though  he  cannot  main- 
tain Trespass  until  after  entry  made. 

A  Writ  of  Entry  also  may  be  maintained,  where  an  infant  or  a  per- 
son nan  compos^  conveys  land  against  the  grantee,  and  either  by  the  in- 
fant himself  or  his  heir,  as  also  by  the  person  non  compos^  himself 
(though  this  has  been  denied,)  or  his  heir,  to  recover  the  land  back ) 
making  the  count  conformable  to  the  facts  in  the  case,  and  either  stat- 
ing the  infancy,  &c.  in  the  count,  or  counting  generally  on  a  disseizin, 
die.,  done  to  the  infant,  dec.,  and  giving  the  infancy,  coverture,  dec.  in 
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evidence,  to  rebut  the  tenant's  title,  under  the  deed  upon  which  he  relies. 
The  remarks  with  respect  to  the  degrees,  likewise  apply  here.  F.  N. 
B.  466. 

A  Writ  of  Entry  also  ties,  where  a  lessee  for  life  or  years,  or  a  atnn* 
gcr,  aAer  the  expiration  of  the  tevm,  either  by  surrender  or  efflux  of  timet 
enters  upon  the  lands  and  deforces  the  lessor.  And  the  writ  may  be 
brought  by  the  lessor  himself,  or  his  heirs,  or  by  a  grantee  of  the  rever- 
sion,  counting  according  to  the  fiict,  and  in  case  of  any  descents  or 
alienations,  bringing  the  writ  in  the  proper  degree  or  in  the  past  accord* 
ingly.  F.  N.  B.  464.  The  writ  is  then  called  a  Writ  of  Entry  ad 
Urminum  qui  prcUeriit. 

So  where  the  husband  aliens  the  wife's  land,  which  she  held  as  ten- 
ant in  fee  simple,  fee  tail,  or  for  life ;  if  they  are  divorced,  she  may 
afterwards  bring  a  Writ  of  Entry  against  the  alienee,  whether  he  holds 
as  tenant  in  fee  simple,  fee  tail,  or  for  life,  counting  in  the  proper 
degree,  or  in  the  post.  This  Writ  of  Entry  is  nanaied  a  writ  of  em 
ante  divortium.  And  the  heir  of  the  wife,  if  she  dies  before  actioa 
brought,  shall  have  a  similar  Writ  of  Entry,  called  9l  sur  ad  ante 
divoriium^  if  she  was  tenant  in  fee  simple ;  but  if  the  wife  was  tenant 
in  tail,  the  heir  must  bring  a  Formedon  in  the  Descender.  Fits.  N.  B. 
470. 

In  England,  in  former  times,  when  feafiments  were  made  by  livery 
of  seizin  without  deed,  a  Writ  of  Entry  might  also  be  maintained  by  a 
woman,  who  had  given  lands  to  a  man,  to  the  intent  that  he  should 
marry  her,  to  recover  the  land  back,  if  he  did  not ;  but,  in  this  country 
for  the  woman  to  maintain  a  Writ  of  Entry  in  such  case,  it  would  he 
necessary  that  such  intent  should  be  expreesed  in  the  deed  of  convey- 
ance,  otherwise  she  would  be  hardly  able  to  recover.  Such  writ  was  call* 
ed  a  writ  causa  matrinumU  prcdoeuti.  But  here  the  woman  might  enter 
for  the  condition  broken,  and  afterwards  maintain  Trespass;  or  die  might 
bring  a  Writ  of  Entry,  counting  on  the  disseinn  as  done  to  herself,  if 
the  man  held  possession  adversely  after  such  entry. 

if  tenant  in  dower  aliens  in  fee,  for  life,  or  in  tail,  the  reversioner  or 
his  heir,  or  any  grantee  of  the  reversion,  may  maintain  a  Writ  of  Entry 
against  the  alienee,  or  his  feoffee,  or  heir,  dec  immediately,  counting  in 
the  proper  degree,  or  in  the  post^  such  alienation  by  tenant  in  dower 
being  a  forfeiture.  Thb  is  called  a  Writ  of  Entry  In  cam  praoisa, 
F.  N.  B.  478. 

The  law  is  the  same  in  case  of  an  alienation  by  tenant  by  the  cur- 
tesy, or  by  tenant  for  life,  or  by  tenant  for  the  life  of  another,  but  the 
writ  is  called  a  Writ  of  Entry  in  consimiH  catu.  F.  N.  B*  474.  Bot 
it  should  be  remarked  here,  that  though  the  deed  of  alienation  from  ten- 
ant for  life,  &e.  to  the  alienee,  may  contain  words  of  inheritance,  it  will 
not  occasion  a  forfeiture,  unless  the  conveyance  operates  as  a  feoffiiient, 
fine,  or  common  recovery  ;  for,  if  the  operation  is  merely  that  of  a  bar- 
gain and  sale,  which  conveys  no  more  than  lawfully  may  pass,  there 
will  be  no  forfeiture  of  the  life  estate,  and  consequently  no  such  writ 
can  be  brought  It  should  be  observed  further,  that  in  cases  where  this 
writ  may  be  brought,  of  whatever  nature  the  limitation  of  the  tortious 
conveyance  may  in  fact  be,  whether  in  fee,  in  tail,  or  for  the  life  of  the 
alienee,  or  any  other,  except  that  of  the  alienor,  the  writ  always  supposes 
the  alienation  to  be  in  fee.    F.  N.  B.  474. 

If,  in  cases  of  alienation  similar  to  those  just  alluded  to,  the   re- 


WBIT  OF  ENTRY.  «OT 

veTBioner,  or  hk  heir,  or  grantee,  whether  clnimiog  as  tetiant  in  fee,  or  for 
life  merely,  do  not  bring  the  writ  just  mentioned  in  the  lifetime  of  the 
tenant  for  life,  he  may  have  a  Writ  of  Entry  after  the  death  of  the  ten- 
ant  for  life.  Thk  is  called  a  Writ  of  Entry  ad  eommunem  legem^  and 
may  be  in  the  jmt,  per  and  cut,  and  post.    F.  N.  B.  477. 


On  ditMStnt.  —  On  demandants  seixm. 

to  answer  to  P  P  of  &c,,  in  a  plea  of  land,  where- 
in the  said  P  P  demands  against  D  one  messuage  in  N, 
whereof  the  said  D  unjustly,  and  without  judgment,  dis- 
seized the  said  P  P,  within  thirty  years  now  last  past ;  and 
thereupon  he  says,  that  he  was  seized  of  the  messuage  afore- 
said, with  the  appurtenances,  in  his  demesne  as  of  fee 
and  right,  in  a  time  of  peace,  taking  the  esplees  thereof 
to  the  value  of  &c.,  and  thereof  the  said  D  unjustly 
and  without  judgment,  disseized  him,  the  said  P  P  &c., 
within  thirty  years  last  past,  &c.  Flawd.  353;  Booths 
176. 


On  seixin  of  demandants  ancestor.  - 

Whereupon  he  says,  that  A  A,  the  father  of  said 

P,  whose  heir  be  is,  within  thirty  years  last  past,  was  seiz- 
ed of  the  messuages  aforesaid  with  the  appurtenances  in  his 
demesne,  as  of  fee,  in  a  time  of  peace,  taking  the  esplees 
thereof  to  the  value  of  &c. ;  and  from  the  said  A,  the  right 
&c.  was  descended  to  the  said  P,  the  demandant,  as  son 
and  heir  of  the  said  A ;  and  whereof  the  said  D,  unjustly 
and  without  judgment  disseized  the  said  P  P  within 
thirty  years  now  last  past,  &c.  RvlsL  279,  b.  280 ;  Booths 
177. 

NoTB.  It  is  not  said,  "  which  he  claims  as  his  right  and  inheritance," 
in  the  writ  of  disseizin^  or  in  the  count,  when  it  is  brought  of  the  deman- 
dant^s  Seizin,  and  against  the  disseisor  immediately.  Vid.  Reg.  229; 
Rast.  276,  b.  But  see  F.  N.  B.  474,  that  it  ought  to  be  quod  juris  da^ 
mat,  4*^.,  in  this  writ,  as  well  as  in  that  on  the  ancestor's  seizin. 

This  Writ  of  Entry  on  disseizin  is  in  nature  of  an  assize,  and  may  he 
brought  by  tenant  in  tail,  or  tenant  for  life  ;  and  the  count  for  tenant  for 
life  shall  say,  ^^  that  he  was  seized  of  the  messuage  aforesaid  in  his  de- 
mesne, as  of  freehold,'^  &c.  ;  and  so  may  a  tenant  in  tail,  without  setting 
forth  how  the  estate  tail  began  ;  or,  he  may  show  the  giA  specially  in  bk 
eount,  as  it  B  done  in  Rast.  277, 278.  See  F.  N.  B.  475 )  Dyer,  101; 
Ca  Ent.  219,  b*  See  Co*  EnU  219,  for  Entry  in  the  post  and  count. 
{MSS.) 
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Entry  ad  teminum  qui  preteriii^  cum  titufo^  in  the  Per. 

— —  Wherein  the  said  B  demands  a  certain  messuage 
&c.,  as  of  his  right  and  inheritance,  into  which  the  said  A 
[defendant]  hath  not  entry,  but  by  E,  father  of  the  said  B 
[plaintiff,]  whose  heir  he  is,  who  demised  it  to  the  said 
A  for  a  term  of  years  that  is  past ;  and  saith,  that  the 
said  E  was  seized  of  (be  aforesaid  &c.,  in  his  own  right, 
as  of  inheritance  and  right,  in  a  time  of  peace,  within 
thirty  years  last  past,  taking  the  profits  thereof  to  the 
yearly  value  of  $ — ;  and  being  so  seized  thereof,  demised 
the  same  to  the  said  A  for  a  certain  term,  which  is  past; 
after  which,  they  ought  to  return  to  the  said  B,  son  and  heir 
of  the  said  £,  from  whom  the  right  descended  to  him;  but 
the  said  A  still  unjustly  withholds  the  same  from  him  &c. 

Read. 

Same  in  the  Per  and  Ctd, 

into  which  the  said  A  hath  not  entry,  but  by  C,  to 

whom  E,  father  of  the  said  B,  whose  heir  he  is,  demised  it 
for  a  term  that  is  past ;  and  saith  &.c.  [as  before'] ;  but  the 
said  A  hath  entered  into  the  land  &c.,  by  the  said  C,  and 
still  unjustly  withholds  the  same  from  him.  Read. 

Entry  ad  termintim  qui  preteriit^  in  the  Per  and  Cui. 

— *-  into  which  the  said  A  hath  not  entry,  but  by  C,  to 
whom  the  said  B  [plaintiff]  demised  it  for  a  term  that  is 
past ;  and  saith  that  he,  the  said  B,  was  seized  &c.  las  be* 
ybrf]  ;  after  which  they  ought  to  return  to  the  said  B  again; 
but  the  said  A  entered  into  the  said  lands  &c.,  by  the  same 
C,  and  still  unjustly  withholds  the  same  from  him. 

Read. 

Same  in*the  Post, 

into  which  the  said  L  hath  not  entry,  but  after  the 

demise  which  the  said  M  [plaintiff]  thereof  made  to  N,  for 
a  term  which  is  past ;  and  saith,  that  he,  the  said  M»  was 
seized,  &c.  Read. 

Entry  sur  disseizin, 

wherein  the  said  M  demands  &c.,  whereof  the  said 


L  unjustly  disseized  him ;  and  saith,  that  he  was  seized  8l<u 
in  his  own  right,  as  of  freehold,  [as  the  case  may  be"]  in  a 
lime  of  peace,  within  thirty  years  last  past,  taking  the  profits 
&c. ;  and  the  said  L  afterwards  unjustly  disseized  him,  and 
still  withholds,  &c.  Read. 


ik 
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Some,  in  the  Per, 

into  which  the  said  L  hath  not  entry,  but  by  T, 

who  demised  the  same  to  him,  thereof  unjustly  disseized 
the  said  B  [plaintiff;  ]  and  saith  that  he  was  seized  &c.; 
and  the  said  T  thereof  unjustly  disseized  him,  and  demised 
the  same  to  the  said  L,  who  still  unjustly  withholds,  ^e* 

Read. 

Samey  in  the  Per  and  Cut. 

into  which  the  said  A  [defendant]  hath  not  entry, 


but  by  D,  to  whom  E  demised  the  same,  who  thereof 
unjuitly  disseized  the  said  F  [plaintiff;  ]  and  saith  &c. ;  and 
the  said  E  thereof  unjustly  disseized  the  plaintiff,  and 
demised  the  same  to  the  said  D,  by  whom  the  said  A  en- 
tered and  still  withholds,  &c.  Read. 

Same^  in  the  Poet. 

into  which  the  said  E  hath  not  entry,  but  after  the 


disseizin,  which  O  thereof  unjustly  did  to  the  said  F  [plain- 
tiff;] and  saith  &c. ;  and  the  said  G  thereof  unjustly  dis- 
seized him.  And  afterwards  the  said  E  thereinto  entered, 
and  still  unjustly  withholds,  &c.  Read. 

Entry  mar  dieeeixin^  cum  titulo. 

wherein  he  demands  &c.,  whereof  the  said  A  un- 


justly disseized  C,  the  father  of  said  B,  whose  heir  he  is ;  and 
saith,  that  the  said  C  was  seized  &c.,  within  thirty  years 
&c. ;  and  the  said  A  thereof  unjustly  disseized  him.  And 
from  the  said  C  the  right  descended  to  the  said  B  [plain- 
tiff ],  as  son  and  heir  of  the  said  C.  And  the  said  A  still 
unjustly  withholds,  &c.  Read. 

Same^  in  the  Per, 

into  which  the  said  E  hath  no  entry,  but  by  H,  who 


demised  it  to  him,  and  thereof  unjustly  disseized  6,  the 
father  of  the  said  F  [plaintiff],  whose  heir  he  is ;  and  saith 
&c.^  and  the  said  H  thereof  unjustly  disseized  him,  and 
demised  it  to  the  said  E.  And  from  the  said  6  the  right 
descended  to  the  said  F,  as  son  and  heir  to  the  said  6. 
And  the  said  E  still  unjustly  withholds,  &c.         Read. 

Smne^  in  the  Per  and  Cuu 

into  which  the  said  D  hath  no  entry,  but  by  6,  to 


whom  F  demised  it,  who  thereof  unjustly  disseized  C,  father 
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of  the  plaintiif,  whose  heir  he  is ;  and  saitb  kc. ;  and  the 
said  F  thereof  unjustly  disseized  hini)  and  demised  the 
same  to  the  said  G,  by  whom  the  said  D  entered.  And 
from  the  said  C  the  right  descended  to  the  said  B,  as  son 
and  heir  of  the  sai^  G.  And  the  said  D  still  unjustly  with- 
holds, &/C.  Read. 

Same^  in  the  Post. 

into  which  the  said  D  hath  not  entry,  but  after  the 


disseizin  which  F  thereof  unjustly  did  to  G,  father  of  the 
plaintiff^  whose  heir  he  is ;  and  saith  &c. ;  and  the  said  F 
unjustly  thereof  disseized  htm.  And  afterwards  the  said  D 
thereinto  entered,  and  still  unjustly  withholds,  &c.  Reap, 

Entry  in  the  Post  for  lands  entailed ;  eommon  reeoverp. 

In  a  plea  of  land,  wherein  the  said  S  demands  against  the 
said  T  seizin  and  possession  of  the  following  parcels  of  land 
&c.  which  he  claims  as  his  right  and  inheritance,  and  into 
which  the  said  T  hath  not  entry,  unless  after  the  disseizin 
which  H  thereof  unjustly,  and  without  judgment,  hath  made 
to  the  said  T,  within  thirty  years  last  past :  whereupon  he 
•complains  and  says,  that  he  himself  was  seized  ot  the  tene- 
ments aforesaid,  with  the  appurtenances,  in  his  demesne,  as 
of  fee  and  right,  in  a  time  of  peace,  within  thirty  years  last 
past,  by  taking  the  esplees  thereof  to  the  value  of  $ — ,  by 
the  year,  and  into  which  the  said  T  hath  not  entry,  unless 
after  the  disseizin  which  H  unjustly,  and  without  judgment, 
hath  made  to  the  said  T,  within  the  time  aforesaid ;  and 
whereupon  he  complains,  that  the  said  T  now  deforceth 
him  thereof;  and  thereupon  he  brings  this  suit  and  proof 
thereof;  all  which  is  to  the  damage,  &c.  Parsoivs. 

Coiml,  on  intmsion  after  death  of  tenani  in  dower. 

Wherein  the  said  P  P  demands  against  the  said 


D,  one  messuage  &c.,  which  he  claims  as  bis  right  and  in 
leritance ;  and  into  which  the  said  D  hath  not  entry;  but 
^by  the  intrusion  which  he  made  into  them  after  the  death  of 
L,  who  was  the  wife  of  R  R,  which  she  held  in  dower  of 
the  gift  of  the  said  R  R,  formeriy  her  husband,  the  father 
(or  other  ancestor^  Sfc.)  of  the  said  P,  whose  heir  he  is ;  and 
thereupon  he  says,  that  the  said  R  R  was  seized  of  the 
messuage  aforesaid,  with  the  appurteniinces  in  his  demesne 
as  of  fee,  in  a  time  of  peace,  (ycUkin  thirty  years  kM  past*) 

*  In  Stesrof  on  Real  Actions,  p.  443,  is  a  count  on  infniMon,  in  which,  instead  ot 
the  worda  **  within  thirtj  jean  last  put/*  the  particular  daj  of  the  aeisin  is  wt 
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taking  the  esplees  thereof  tp  the  value  &e. ;  and  being  $o 
thereor  seized  at  &c.,  died  &c.,  after  whose  death  the  said 
L,  who  was  wife  of  saiJ  R,  held  them  in  dower  of  the  gift 
of  the  said  R,  formerly  her  busband>  and  was  seized  thereof 
in  her  demesne,  as  of  freehold,  in  a  time  of  peace,  within 
thirty  years  last  past,  taking  the  esplees  thereof,  to  the  value 
&c. ;  and  from  the  said  R  R  the  reversion  of  the  messuage 
aforesaid,  with  the  appurtenances,  descended  to  the  said  P 
P,  as  son  and  heir  &c.;  and  afterwards,  to  wit,  on  &c.,  at 
&c^  the  said  L  died  seized  of  the  estate  aforesaid  ;  and  in* 
to  which,  &c.    Boothj  182. 

Note.  If  the  wife  come  to  her  dower  by  recovery,  or  the  reversion 
be  purchased  of  the  heir,  the  declaration  varies  according  to  the  writs, 
as  in  the  Register.    Booth,  182.     (MSS.) 

On  intrusion  afier  death  of  tenant  by  curtesy. 

— —  Wherein  the  said  P  P  demands  against  said  D,  one 
messuage  &c.,  which  he  claims  as  his  right  and  inheritance ; 
and  into  which  the  said  D  hath  not  entry,  unless  by  the  in- 
trusion, which  he  made  into  them  after  the  death  of  E,  who 
held  them  as  tenant  by  the  curtesy  after  the  death  of  A  A, 
formerly  his  wife,  mother  (or  otherwise)  of  the  said  P  P, 
whose  heir  he  is ;  and  thereupon  the  said  P  says,  that  the 
said  K  and  A,  in  right  of  said  A,  were  seized  of  the  mes- 
suage aforesaid  with  the  appurtenances,  in  their  demesne 
as  of  fee,  in  a  time  of  peace,  (within  thirty  years  last  past) 
taking  the  esplees  thereof  to  the  value  &c. ;  and  so  being 
thereof  seized,  the  said  A,  at  &c.,  died  ;  after  whose  death 
the  said  £  held  the  same  as  tenant  by  the  curtesy ;  and  was 
thereof  seized  in  his  demesne  as  of  fieehold,  as  tenant  by 
the  curtesy,  in  a  time  of  peace  >&c.,  taking  the  esplees  there- 
of to  the  value  &c. ;  and  from  the  said  A  the  reversion  of 
the  messuage  aforesaid,  with  the  appurtenances,  descended 
to  the  said  P,  as  son  and  heir  of  said  A  ;  and  afterwards,  to 
wit,  on  &c.,  at  &c.,  the  said  £  died  seized  of  the  estate 
aforesaid ;  and  into  which,  &c.     Booths  182. 

See  the  note  to  the  preceding  counL  Under  the  statute  of  limitations 
of  this  commonwealth,  suppose  the  wife  has  been  dead  over  forty,  and 
the  husband  has  been  dead  more  than  twenty  years,  and  the  intruder  ha^ 
l)een  in  possession  likewise  more  than  twenty  years,  what  remedy  hag 

ibrtb,  and  he  remarki  in  a  note,  that  <*  this  time  is  not  limited  to  thirty  yean.*' 
QiuBr«.  Afl  the  law  does  not  appear  to  be  clearly  settled  on  this  subject,  or  with 
regard  to  the  proper  manner  of  declaring,  and  «« the  demandant  has  a  right  to  enter 
any  time  within  twenty  years  after  the  death  of  the  dowerese,  it  would  be  better 
fur  the  demandant,  whenever  it  can  be  done,  to  make  an  entry,  and  then,  if  neces- 
aary,  to  bring  a  Writ  of  £ntry  on  hie  own  aeizin. 
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Ae  heir  of  the  wife  ?  He  cannot  enter,  because  the  statute  of  limtta- 
tioQs  restricts  him  to  twenty  years,  He  cannot  maintain  a  Writ  of  Right 
on  the  seizin  of  the  wife  deceased,  because  she  has  not  been  seized  with- 
in forty  years.  The  husband^s  seizin  of  his  tenancy  by  the  curtesy,  is 
nothing  except  as  a  continuance  of  the  wife's  seizin,  for  the  heir  does  not 
claim  through  the  husband.  What  remedy  can  the  demandant  have  ? 
It  seems,  the  above  count  will  answer,  if  he  has  any  remedy  at  all. 

County  after  death  of  tenant  for  life,  . 

Wherein  the  said  P  P  &c.  demands  against  D  D, 


one  messuage  &c.,  which  he  claims  to  be  his  right  and  in- 
heritance,  and  into  which  the  said  D  hath  not  entry,  unless 
by  the  intrusion  which  he  made  into  them  after  the  death  of 
C,  to  whom  the  said  P  demised  the  same  for  the  life  of  said 
G ;  and  thereupon  he  says,  that  he  was  seized  of  the  mes* 
suage  aforesaid  &c.,  in  his  demesne  as  of  fee,  in  a  time  of 
peace  (within  thirty  years  last  past^)  taking  the  esplees 
thereof  to  the  value  &c. ;  and  being  so  seized  thereof,  de- 
mised the  messuage  aforesaid,  with  the  appurtenances  to  the 
said  C,  for  the  lite  of  said  C  ;  by  virtue  whereof  the  said  C 
was  seized  thereof  in  his  demesne  as  of  freehold,  in  a  time 
of  peace  &c.,  taking  the  esplees  thereof  to  the  value  &c. ; 
and  the  same  C  afterwards  uicd  seized  &c^  and  into  which, 
&c.   Booth,  183. 

Note.  For  counts  in  the  per,  eui  and  poet^  and  for  the  heir  upon  the 
demise  of  ancestor,  ^.  upon  the  assignment  of  the  heir,  when  the  rever- 
sion is  purchased,  see  Bast.  415 ;  Booth,  183.     {MSS.) 

Cut  in  vita.  —  Count  on  estate  in  fee  simple. 

Wherein  the  said  P  P,  who  was  the  wife  of  L,  de- 


mands against  D  D,  one  messuage  &c.  which  she  claims  to 
be  her  right  and  inheritance,  and  into  which  the  said  D  hath 
not  entry,  but  by  said  L,  formeily  the  husband  of  said  P, 
who  demised  it  to  him,  whom  she,  in  his  lifetime,  could  not 
contradict ;  and  thereupon  the  said  P  says,  that  she  was 
seized  of  the  messuage  aforesaid,  with  the  appurtenances  in 
her  demesne  as  of  fee,  in  a  time  of  peace  &lc^  (within  thiity 
years  last  past,)  taking  the  esplees  thereof,  to  the  value 
&c.  and  into  which,  &c.    Booth,  186. 

Count  hy  husband  and  wife  on  an  estate  tail  of  teife. 

Wherein  the  said  A,  and  C,  his  wife,  demand  against 


D  D,  one  messuage,  &c.,  which  they  claim  to  them  and  the 
heirs  of  the  body  of  said  C  and  R,  formerly  her  husband, 
issuing,  of  the  demise  which  L  M  made  thereof  to  the 
said  G  and  R,  and  into  which  the  said  D  hath  not  entry,  but 
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by  said  R,  who  demised  it  to  htm,  whom  she,  in  his  lifetime, 
could  uot  contradict  &c.,  and  thereupon  they  say,  that  the 
said  L  M  was  seized  of  the  tenements  aforesaid  with  the 
appurtenances,  in  his  demesne  as  of  f^e,  and  being  so  seized 
thereof,  gave  the  messuage  aforesaid  with  the  appurtenances, 
to  the  said  G  and  R,  and  the  heirs  ot  the  body  of  the  said 
C  and  R  lawfully  begotten ;  by  virtue  of  which  gift,  the  said 
C  and  R  were  thereof  seized  in  their  demesne  as  of  fee,  by 
the  form  of  the  said  gift,  in  a  time  of  peace,  within  thirty 
years  last  past,  taking  the  esplees  thereof  to  the  value  &c. ; 
and  afterwards  the  said  R  died ;  and  the  said  G  survived 
him  and  took  to  husband  the  said  A,  and  in  to  which,  &c. 
Booth,  187;  East.  139,  a. 

Note.  1.  In  this  count  the  gift  in  tail  is  alleged  as  a  demise.  2.  That 
in  the  count  the  estate  tail  must  be  set  forth  in  the  beginning.  8.  So,  if 
the  estate  tail  or  an  estate  for  life  were  limhed  by  way  of  use,  the  deed 
of  uses  must  be  set  forth  in  the  count,  as  in  Co.  Ent  cut  in  vita.  Booth, 
187.    {MSS.) 

And  whereupon  the  said  P  says,  that  S  S,  the  fa- 


ther of  the  said  P,  was  seized  of  the  messuage  aforesaid, 
with  the  appurtenances,  in  his  den^esne,  as  of  fee,  in  a  time 
of  peace  (mthin  thirty  years  last  past,)  takioi;  the  esplees 
thereof  to  the  value  of  &c* ;  and  being  so  seized  thereof, 
the  said  S  S,  at  &lc^  took  to  wife  the  said  C ;  and  from 
the  said  S  S  the  right  descended  to  the  said  P,  who  now  de- 
mands,  as  the  son  and  heir  &c.;  and  into  which  the  said  D 
hath  not  entry  but  by  said  C,  who  was  the  wife  of  said  S 
S,  who  demised  it  to  him,  who  held  the  same  as  tenant  in 
dower  of  the  gift  of  said  S  S,  formerly  her  husband,  the 
father  of  said  P,  whose  heir  he  is,  &c.    Booth,  191,  192. 

Dum  fiiit  infra  aiaiem.  —  Count  on  infant^i  own  Meixin  and  demi$e. 

Wherein  the  said  A,  who  is  of  full  age  &c,,  demands 
against  D,  one  messuage  &c.,  into  which  the  same  D  hath 
not  entry,  but  after  the  demise,  which  the  said  A,  while  he 
was  under  age,  made  thereof,  &c. ;  and  whereupon  he  says, 
that  he  was  seized  in  his  demesne  as  of  fee  and  right,  in  a 
time,  &c.  (ftithin  thirty  years  last  past ;)  and  into  which, 
&c.    Booth,  194. 

Count  on  demi$B  of  ancestor. 

Into  which  the  said  6  hath  not  entry,  but  by  E  E,  the 
father  of  said  F,  whose  heir  he  is,  who  demised  the  same  to 
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said  G,  while  he  was  under  age  &c.,  and  whereupon  he 
says,  that  the  said  G»  the  father  of  the  said  F,  whose  heir  he 
is,  was  seized  thereof  in  his  demesne,  as  of  fee  and  nght 
&c.    Booth,  194;  Beg.  229;  East.  248,  b, 

Ad  term  qui  praU  —  Count  hy  demisor. 

And  whereupon  be  says,  that  he  was  seized  of  the  mes- 
suage aforesaid,  with  the  appurtenances,  in  his  demesne  as 
of  fee,  in  a  time  of  peace  (wUhin  thirty  years  last  past,) 
taking  the  esplees  thereof,  to  the  value  of  $ — ,  and  being 
so  seized,  on  &c.,  at  &.C.,  demised  the  messuage  aforesaid, 
with  the  appurtenances,  to  the  said  E,  for  the  term  of  — 
^ears  then  next  ensuing,  and  fully  to  be  completed ;  and 
into  which  the  said  E  bath  not  entry,  but  after  the  demise 
which  said  P  P  made  thereof  to  the  said  E,  (or  a  term 
which  is  past,  and  which  after  that  term  ought  to  revert  to 
said  P  P,  whereof  he  complains  that  the  said  £  deforceth 
him,  &c.    Boothj  196 ;  Rast.  25. 

Count  hy  heir. 

And  whereupon  he  says,  that  the  said  E  E,  the  cousin 
of  said  P  P,  whose  heir  he  is,  was  seized  of  the  said  mes- 
suage, with  the  appurtenances,  in  his  demesne  as  of  fee  (or 
in  his  demesne  as  of  fee  and  rights)  in  a  time  of  peace  (wUh- 
in  thirty  years  last  past^)  taking  the  esplees  thereof  to  the 
value  of  $<— ;  and  being  so  seized  thereof,  demised  the 
same  to  the  said  H,  for  a  term  which  is  past ;  and  from  the 
said  £  E,  the  right  &c.,  de  cended  to  one  F  F,  son  and 
heir  &c.,  and  from  the  said  F,  the  right  &c.  descended  to 
one  G  G,  as  son  and  heir ;  and  from  the  said  G,  son  of  F, 
the  right  &c.,  descended  to  the  said  P  P,  the  now  demand- 
ant, as  son  and  heir  &C.,  and  which,  after  the  same  term, 
ought  to  revert  to  the  said  P  P,  &c.    Hast.  25,  b. 

Casu  proviso. 

Whereupon  he  says,  that  the  said  £  E,  father  of  the  said 
P  P  &c.^  was  seized  of  the  messuage  aforesaid,  with  the 
appurtenances,  in  his  demesne  as  of  fee,  in  a  time  of  peace 
(mlhin  thirty  years  last  pasl^)  taking  the  esplees  &c.,  and 
which,  after  the  demise  made  by  G,  who  was  wife  of  said 
E  E,  who  demised  the  same  toH,  who  held  it  in  dower  of 
the  gift  of  the  said  E  E,  sometime  her  husband,  the  father 
of  the  said  P  P,  whose  heir  he  Is,  ought  to  revert  in 
fee  to  the  said  P  P,  by  the  [law  of  the  land.]  See  Booth, 
198;  F.N.B.  473. 
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NoTB.  Where  a  widow  aliens  land  held  in  dower,  to  another  m  fee, 
^.,  the  heir  or  assignee  of  the  reversion  immediately  after  her  death 
may  enter,  and  then  hring  a  Writ  of  Entry  on  his  own  seizin. 

The  reader  will  take  notice,  that  the  demandant  may  always  adopt  the 
same  course,  where  his  entry  is*  not  taken  away ;  and  as  it  simplifies  the 
proceedings,  it  is  recommended,* in  every  case  where  it  can  legally  be 
adopted. 

Jyel^  BeHayelj  Cosinage. 

Ayd.  —  CottfU  on  grandfather^i  $em». 

Whereupon  be  says,  that  the  said  E  E,  the  grand- 


father ^c,  was  seized  of  a  messuage  &c.9  in  his  demesne 
as  of  fee,  in  a  time  of  peace  &c.  {within  thirty  years  last 
pastf)  taking  the  esplees  thereof  to  the  value  of  S —  J  and 
from  the  said  E  E,  the  grandfather,  &c.,  the  right  &c.,  de- 
scended to  the  said  P  P,  who  now  demands  as  cousin  and 
heir  of  the  said  E  E,  to  wit,  as  son  of  F  F,  son  of  the 
said  E  E,  &c.,  and  of  which  [the  said  E  E  was  seized  in 
his  demesne  as  of  fee  upon  the  day  in  which  he  died.] 
Booth,  201 ;  Rast,  286. 

Or  thus. 

Whereupon  be  says,  that  the  said  E  E,  the  grand- 


father (fjoithin  thirty  years  last  past,)  was  seized  of  the  mes- 
suage aforesaid,  with  the  appurtenances,  in  his  demesne  as 
of  lee  &LC.J  and  of  the  same  estate  died  seized  ;  and  from 
the  said  E  E,  the  fee  &c.  descended  to  one  F  F,  as  son 
and  heir  &c. ;  and  from  the  said  F  F,  the  fee  descended 
to  the  said  P  P,  the  now  demandant,  as  son  and  heir  &c., 
and  of  which,  Slc.    Booth,  201 ;  Rast.  28,  29. 

CoHniige. 

Whereupon  the  said  P  P  says,  that  the  said  E  E 


(within  thirty  years  last  past,)  was  seized  &c.  in  his  demesne 
as  of  fee,  in  a  time  of  peace  &c.  and  of  the  same  estate,  and 
being  seized  of  the  same  estate  thereof,  died  without  heir 
of  his  body  issuing ;  after  whose  death,  the  fee  resorted  to 
one  B  B,  as  his  paternal  aunt  and  heir,  to  wit,  as  sister  of 
C  C,  his  father;  and  from  the  said  B  B  the  fee  descended 
to  one  E  E,  daughter  and  heir  &c. ;  and  from  the  said  E 
E  the  fee  descended  to  said  P  P,  who  now  demands  as  son 
and  heir,  &c    Rast  29. 

Niqfer  obiU. 

And  whereupon  he  says,  that  the  said  A  A,  father 


&C.,  was  seized  of  the  whole  of  the  tenements  aforesaid^ 
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with  the  appurtenances,  whereof  &c.  [the  said  D  deforceth 
the  said  P  P  and  Q  Q  of  their  reasonable  parts  &c.,]  in  his 
demesne  as  of  fee  and  right,  in  a  time  of  peace  (within 
thhty  years  last  pasQ  taking  the  esplees  thereof  &c. ;  and 
thereof  being  seized,  lately  died ;  and  from  the  said  A  A, 
the  right  &c.  descended  to  the  said  P  P  and  Q  Q,  the  now 
demandants,  and  the  said  D  D  as  daughters  and  heirs  Slc^ 
which  said  D  holds  the  whole  of  the  tenements  aforesaid, 
and  deforceth  the  said  P  and  Q,  of  their  reasonable  parts 
thereof.    Bootk,  205 ;  Rast.  440. 

Quod  ei  defarceai. 

Wherein  the  said  P  P  demands  against  T  T,  one 


messuage,  &.c.,  which  he  claims  to  hold  for  .the  term  of  his 
life,  and  whereof  the  said  T  deforceth  him  ;  whereupon  he 
says,  that  he  was  seized  of  the  tenements  aforesaid,  with  the 
appurtenances,  in  his  demesne  as  of  freehold,  in  a  time  of 
peace  (within  thirty  years  last  past,)  taking  the  esplees 
thereof  to  the  value  of  $ — ,  and  into  which,  &c.  Booths 
254 ;  RasL  537. 

Note.  The  demandant  need  not  set  forth  of  whose  lease  he  was 
seized,  because  the  action  is  brought  of  his  own  possession.    Booth,  2d&. 

Miscellaneous  other  counts  in  various  Real  Jlctions^  fyc. 

Lessor  v.  Lessee^  and  termintim  qui  preteriii. 

In  a  plea  of  land,  wherein  the  said  A  [plaintiff]  demands 
against  the  said  B  [defendant]  p)ossession  of  a  messuage,  in 
&c.;  whereupon  the  plaintiff  says,  that  he,  within  thirty 
years  now  last  past,  being  seized  of  the  demanded  premi- 
ses, in  his  demesne  as  of  fee,  on  &c.,  demised  the  same  to 
the  said  B,  for  a  term  which  expired  on  Sue. ;  after  which, 
the  premises  ought  to  revert  to  the  plaintiff,  and  he  to  be  in 
quiet  possession  thereof;  but  the  said  B  hath  since  unlaw- 
fully entered  thereinto,  and  holds  the  plaintiff  out ;  to  the 
damage,  &c. 

Note.  This  writ  lies  not  against  a  tenant  at  will  or  sufferance.  Plowd. 
139, 274. 

By  a  ioum  for  town  lands. 

To  answer  to  the  inhabitants  of  B,  whereof  B  P,  Esq., 
of  the  same  B,  sheriff  of  the  same  county,  is  one,  in  a  plea 
of  land,  wherein  the  said  inhabitants  demand  against  the 
said  L»  a  tract  of  land,  &c. ;  whereupon  the  demandants 
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say,  that  in  a  time  of  peace,  within  thirty  years  last  past, 
they  were  seized  of  the  demanded  premises,  taking  the  es* 
plees  thereof,  to  the  yearly  value  of  ^ — ,  and  still  ought  to 
bold  and  possess  the  same ;  yet  the  said  L  hath  since  un- 
lawfully entered  thereinto,  and  ejected  the  demandants,  and 
still  unlawfully  withholds  the  premises  from  them ;  to  the 
damage,  &c.  Pratt, 

Note.  This  writ  was  directed  to  a  coroner;  but  this  is  no  longer 
necessary.    St.  1817,  cb.  13. 

On  plaintiff^s  own  seizin. 

In  a  plea  of  land,  wherein  <$*c. ;  for  that  the  plaintiff  was 
lawfully  seized  of  the  tenements  aforesaid  &c.,  in  her  own 
right  as  of  her  own  inheritance,  in  a  peaceable  time,  within 
thirty  years  last  past,  taking  the  esplees  thereof,  at  the  rale 
of  $ —  a  year,  and  ought  still  to  hold  the  same  accordingly ; 
yet  the  said  I  [defendant,]  hath  since  entered  into  the  pre- 
mises, and  thereof  unjustly  disseized  and  ejected  her,  and 

still,  &.C.  R£AO. 

Two  coparceners  y.  a  third  coparcener. 

In  a  plea  of  land,  wherein  the  said  S  and  T  demand 
against  the  said  R,  seizin  and  possession  of  two  undivided 
third  parts  of  &c.,  with  the  appurtenances  thereof;  and 
thereupon  they  say,  that  the  said  S,  in  her  right,  and  the 
said  T,  in  her  right,  on  &c.,  were  seized  of  and  in  the  said 
premises,  in  their  demesne,  as  of  fee,  as  coparceners  with  the 
said  R,  each  of  one  undivided  third  part  thereof,  taking  the 
profits  thereof,  to  the  yearly  value  of  $ — •  And  the  said  S 
and  T  ought  now  to  be  in  quiet  possession  of  their  said  parts 
with  the  said  R,  all  as  coparceners ;  yet  the  said  R  hath  since 
unjustly,  and  without  judgment  of  law,  ejected  them  out  of 
the  same  lands,  and  still  deforceth  them  thereof,  &c. 

Dane. 

On  plaintiff  U  own  seizin^  for  part  of  a  grist-mill. 

In  a  plea  of  land,  wherein  the  said  A  demands  against 
the  said  T,  possession  of  two  undivided  fourteenth  parts  of 
a  certain  grist-mill,  with  the  privileges  and  appurtenances 
thereof,  situate  in  &c. ;  whereupon  the  said  S  complains 
and  says,  that  he,  in  a  time  of  peace,  within  thirty  years 
last  past,  was  seized  of  &c.,  [as  above]  in  his  demesne  as 
of  fee,  taking  the  profits  tha^of,  to  the  yearly  value  of  ^ — ^ 
and  ought  still  to  be  in  possession  thereof}  yet  the  said  T 
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unjustly,  and  without  judgment,  bath  entered  into  the  pre- 
mises and  disseized  the  plaintiff  thereof,  and  still  unjustly 
holds  him  out,  &c. 

For  lands  undivided^  devised^  partition  made  and  set  off  to  plaintiff  hy 

execution^  toith  special  statement  of  title, 

wherein  the  said  P  demands  against  the  said  D 


[defendant,]  possession  of  two  undivided  third  parts  of  a 
certain  piece  of  land  &c.;  also  possession  of  two  undivided 
third  parts  of  a  certain  piece  of  land,  situate  &c. ;  where- 
upon the  plaintiff  says,  that  WvA,  of  &c.,  was  on  &c., 
seized  in  his  demesne  as  of  fee,  of  certain  lands  in  &c.,  in- 
cluding the  demanded  premises,  and  then  and  there  duly 
made  and  executed  his  last  will  and  testament  in  writing, 
and  therein  and  thereby  devised  the  same  lands  and  de- 
manded premises  to  eight  of  his  children,  in  fee  simple,  to  be 
ctivided  into  eight  equal  parts  among  them,  viz.  A,  B,  G,  D, 
£,  P,  G,  and  H.  And  thereafterwards,  the  said  W  A,  on 
&c*,  died  so  seized*  And  thereafterwards,  the  same  day, 
the  said  eight  children  entered  into  the  said  lands,  including 
the  demanded  premises,  and  became  seized  thereof  in  fee 
simple.  And  afterwards,  on  &c.,  the  same  will  was  duly 
proved,  approved  and  allowed.  And  afterwards,  on  &c.,  the 
plaintiff  having  purchased  said  A's  share,  said  F's  share,  said 
G's  share,  and  said  K's  share,  by  their  four  several  deeds, 
duly  executed,  acknowledged,  registered,  and  in  court  to 
be  produced,  except  their  rights  assigned  as  dower  to  the 
M'idow  of  said  W  A,  and  except  their  shares  in  parts  of 
said  land  sold  to  I  S,  partition  was  made,  between  the 
plaintiff  on  one  part,  and  the  said  B,  C,  D,  and  E,  on  the 
other  part,  of  the  lands  devised  in  and  by  said  will  as  afore- 
said, to  the  said  eight  children  ;  and  there  was  assigned  to 
each  one,  his  and  her  share,  according  to  the  true  intent 
thereof;  and  in  the  same  partition,  the  two  pieces  of  land 
above  described,  two  parts  whereof  the  plaintiff  demands 
in  this  writ,  with  three  other  pieces,  part  of  the  said  devised 
estate,  were  assigned  and  set  off  to  the  said  B,  G,  D,  and 
E,  to  hold  in  fee  simple,  and  in  equal  parts.  And  after- 
ivards,  on  &c.,  further  partition  was  made  between  the  said 
G  and  I,  her  husband,  on  the  one  part,  and  the  said  B,  D, 
and  E,  on  the  other  part ;  and  therein  and  thereby  were 
duly  assigned  and  set  off  to  the  said  B,  D,  and  E,  to  hold 
iin  fee  simple  and  equal  parts,  the  same  two  pieces  of  land 
above  described  ;  and  they  continued  to  be  seized  thereof. 
And  afterwards,  the  plaintiff,  by  the  consideration  of  our 
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justices  of  our  Court  of  Coramon  Pleas,  holden  &c.  on  &c, 
recovered  judgment  against  the  said  D  and  E,  for  the  sum 
of  $ —  debt,  and  $ —  costs  of  suit,  as  by  the  record  there- 
of, in  the  same  court,  appears.  And  afterwards,  on  &c., 
he  sued  out,  in  due  form  of  law,  his  execution  on  the  same 
judgment.  And  afterwards,  on  &c.  the  said  D  and  E,  being 
then  seized  of  said  two  undivided  parts  of  said  two  describ- 
ed pieces  of  laud,  he,  the  plaintiff,  caused  his  said  execution 
to  be  levied  and  extended  thereon,  in  due  form  of  law ;  and 
then  and  there,  by  force  of  the  same  levy,  he  became  seized 
of  the  same  two  undivided  parts  of  said  two  pieces  of  land, 
in  part  satisfaction  of  the  same  execution,  and  ought  now 
to  be  in  quiet  possession ;  yet  the  said  D  [defendant,]  hath 
illegally  entered  the  same,  and  continues  to  keep  the  plain- 
tiff out  of  the  same.  Dank. 

Note.  Where  lands  are  set  off  on  an  execution,  it  is  always  best  to 
declare  on  the  plaintin 's  seizin  generally,  as  in  common  cases,  and  leave 
the  regularity  of  the  proceedings  to  be  proved  in  evidence ;  for  if  the 
title  by  execution  be  stated,  and  any  requisite  be  omitted,  the  deolaratioa 
will  be  bad. 

By  proprietors^  upon  their  own  seizin. 

To  answer  to  the  proprietors  of  the  common  and  undi- 
vided lands  in  Dorchester  aforesaid,  who  sue  by  A  and  B,  of 
&c.,  a  committee  for  that  purpose  appointed,  in  a  plea*  of 
entry  on  diBseizirif  wherein  they  demand  of  the  said  D  [de- 
fendant,]  the  possession  of  a  certain  piece  or  parcel  of 
meadow-land,  now  in  W,  in  the  county  aforesaid,  but  former- 
ly within  the  bounds  of  Dorchester  aioresaid,  containing  &c. 
bounded  &c.,  with  the  appurtenances  thereof;  of  which  the 
said  D  unjustly,  and  without  judgment,  disseized  the  de- 
mandants, within  thirty  years  last  pa^t ;  whereupon  the  said 
proprietors,  by  the  said  committee,  say  that  they  themselves 
on  &c.,  were  seized  of  the  demanded  premisea,  and  their 
appurtenances,  in  their  demesne  as  of  fee,  taking  the  esplees 
thereof,  to  the  value  of  $ — ^  and  still  ought  to  have  the  same ; 
yet  the  said  D  unjustly  and  without  judgment,  viz*  within 
thirty  years  last  past,  entered  on  the  premises,  disseized  the 
demandants  thereof,  and  still  unjustly  deforceth  them  there- 
of; to  the  damage  of  the  said  proprietors,  as  they  by  the 
said  committee  say,  &c.  Kent. 

By  tenants  in  common^  'heirs  of  devisee^  of  part  of  a  remainder. 

Wherein  the  said  P  and  M,  his  wife,  in  her  right^ 

*  In  A  plea  of  land. 
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and  the  saH]  S,  demand  against  the  said  D  possession  of  one 
undivided  third  part  of  the  following  pieces  of  land  &c. 
And  thereupon  the  said  P  and  M,  in  her  right,  and  the  said 
S,  complain  and  say,  that  W,  of  &c.,  and  grandfather  of  the 
said  M  and  S,  on  &c.,  being  seized  of  the  said  tenements, 
with  the  appurtenances,  in  his  demesne  as  of  fee,  taking  (he 
profits  thereof,  to  the  yearly  value  of  $ — ,  duly  made  and 
executed  his  last  will  and  testament  in  writing,  and  therein 
and  thereby,  among  other  things,  devised  the   tenements 
aforesaid  &c.  to  Anna,  hb  wife,  to  hold  and  improve^  so  long 
as  she  should  remain  his  widow  and  unmarried  ;  and  in  case 
she  married  again,  he  then  devised  in  and  by  said  will,  that 
she  should  improve  one  third  part  of  his  real  estate,  in  &c. 
for  life.    And  by  the  same  will  he  further  devised  the  same 
tenements,  with  the  appurtenances,  to  his  four  children,  S, 
I,  K  and  L,  to  hold  to  them  and  their  heirs,^oin  and  after 
the  death  of  the  said  Anna^  the  wife,  and"  equally  to  be  di- 
Tided  between  them,  the  said  two  daughters,  the  sum  of 
^ —  each,  which  they  had  before,  in  and  by  the  said  will, 
being  first  allowed  for  &c.    And  the  said  testator,  thereaf- 
terwards,  on  &c.,  died  so  seized  of  the  said  tenements  &c. ; 
and  the  said  will  of  the  said  W,  was  thereafterwards,  on 
&c.,  duly  proved,  approved,  and   allowed ;  and   the  said 
Anna  there,  the  same  day,  entered  into  the  same,  and  by 
force  of  the  same  will,  became  seized  thereof  in  her  de- 
mesne, as  of  freehold^  for  the  term  of  her  life,  determinable 
as  aforesaid;  and  the  said  four  children  became  seized,  as 
of  fee  and  right,  of  and  in  the  remainder  of  the  same  tene- 
ments and  appurtenances,  expectant  on  the  death  of  the  said 
Anna.    And  afterwards,  on  &c.,  said  S  'died  intestate,  so 
seized,  as  of  fee  and  right,  of  his  share  in  said  remainder, 
leaving  the  said  M  and  S   [plaintiffs,]  his  daughters  and 
heirs,  who  there  the  same  day,  became  seized,  as  of  fee 
and  right,  of  his  share  in  the  said  remainder.    And  thereaf- 
ter wards,  on  &c.,  the  said  Anna  died  so  seized  of  the  said 
tenements  &c.,  as  of  her  freehold^  as  aforesaid^  the  said  I, 
K,  L,  [testator's  children,]  M  and  S  [plaintiff's]  then  and 
there  remaining  seized  as  aforesaid  of  the  said  remainder ; 
by  means  whereof,  and  by  force  of  the  said  will,  and  of  the 
laws  in  such  case  made  and  provided,  one  undivided  third 
part  of  the  said  tenements  &c.  came  and  belonged  to  the 
said  M  and  S,  to  have  and  to  hold  the  same  &c. ;  and  the 
said  P  and  M,  in  her  right,  and  the  said  S,  ought  now  to  be 
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m  possessioB  thereof,  accordingly ;  yet  the  said  D  hath  ine«> 
gaily  entered  into  the  same,  and  unjustly  holds  them  out. 

Dane. 

For  lands  devised  hy  huiband  qf  devisee^  as  heir  to  the  heir  of  devisee. 

Wherein  he  demands  against  the  said  B,  a  messuage 


&c.y  and  saith,  that  on  &c.  one  Y  was  seized  of  the  premi- 
ses aforesaid  &lc^  in  his  demesne,  as  of  fee ;  and  being  so 
seized  thereof,  by  bis  last  will  in  writing  of  that  date,  duly 
proved,  approved,  and  allowed,  devised  the  same  to  F,  his 
wife>  to  hold  and  improve  during  her  widowhood ;  and  by 
the  same  will  further  devised  the  same  premises  &c.  to  his 
daughter  M,  to  hold  to  her  and  her  heirs,  from  and  imme- 
diately after  the  death  or  marriage  of  the  said  Fy  whichever 
should  first  happen.  And  afterwards,  on  &c.,  the  said  Y 
died  so  seized  thereof;  after  whose  death  the  said  P  enter- 
ed into  the  demanded  premises,  and  by  force  of  the  devise 
aforesaid,  became  seized  of  the  same,  as  of  freehold,  for  the 
term  of  her  life,  determinable  on  her  marriage  ;  and  the  said 
M  was  thereupon  seized,  as  of  fee  and  right,  of  and  in  the 
remainder  of  the  same  demanded  premises,  expectant  upon 
the  death  or  marriage  of  the  said  F.  And  the  said  M,  be- 
ing  so  seized  oi  the  remainder  aforesaid,  took  to  husband 
the  said  N  [one  plaintiff;]  by  force  whereof,  the  said  N  and 
M  were  seized  of  the  aforesaid  remainder  of  the  demanded 
premises,  as  of  fee  and  rights  in  right  of  the  said  M  ;  and 
afterwards  had  issue  between  them,  lawfully  begotten,  to 
wit,  I.  And  afterwards,  on  &c.,  the  aforesaid  N  and  M  be- 
ing so  seized  of  the  remainder  of  the  demanded  premises 
in  form  as  aforesaid,  in  her  right,  she,  the  said  M,  at  &c., 
died' thereof  so  seized;  after  whose  death,  the  remainder  in 
fee  of  the  demanded  premises  descended  to  the  said  I,  as 
only  child  and  heir  of  the  said  M ;  whereby  the  said  I  was 
seized  of  the  remainder  of  the  demanded  premises,  as  of 
fee  and  right,  expectant  on  the  death  or  marriage  of  said  F. 
And  afterwards,  on  £lc.,  the  said  I,  at  &c.,  died  thereof  so 
seized  and  intestate,  having  neither  wife  nor  child ;  after 
whose  death,  the  remainder  in  fee  of  and  in  the  demanded 

Premises,  expectant  on  the  death  or  marriage  of  the  said  F, 
y  force  of  the  law  in  such  case  made  and  provided,  came 
and  fell  to  the  plaintiff,  father  of  the  said  I,  as  next  of  kin, 
to  him,  the  said  I,  the  intestate ;  whereby  the  plaintiff  be- 
came seized  of  the  remainder  of  £lc.  And  afterwards,  viz. 
on  &c.,  the  said  F  continuing  in  her  widowhood,  and  bei^g 


warr  of  entrt. 

Mized  of  the  demanded  premises,  in  her  demesne,  &c.  as 
aforesaid,  and  the  plaintiff  being  seized  of  the  remainder 
thereof,  as  of  fee  and  of  right,  expectant  as  aforesaid,  she, 
the  said  F,  at  &c.,  died,  of  such  her  estate  so  seized ;  where* 
upon  the  demanded  premises  came  and  belonged  to  the 
plaintiff,  to  hold  the  same,  and  he  ought  to  be  in  possession 
thereof,  accordingly  ;  yet  the  said  B,  &c.         R.  Dana. 

For  lands  disseized;  Feoffee  v.  Disseizor, 

wherein  the  plaintiff  demands  against  the  said  T  a 


messuage  &c.,  and  saith,  that  on  &c.,  one  G  was  seized  of 
the  demanded  premises  in  his  demesne,  as  of  fee ;  and  be- 
ing so  seized  thereof,  then  and  there,  by  his  deed  of  that 
date,  duly  executed,  acknowledged,  registered,  and  in  court 
to  be  produced,  conveyed  the  same  to  the  plaintiff,  to  hold 
to  him  and  his  heirs ;  by  force  whereof  the  plaintiff  became 
seized  of  the  demanded  premises  in  his  demesne,  as  of  fee, 
and  ought  still  to  hold  the  same  accordingly ;  yet,  &c. 

R.  Dana. 

On  seixin  of  the  father  by  posthumous  ckUd, 

wherein  the  plaintiff  demands  against  the  said  W 


possession  of  &c.,  whereupon  the  plaintiff  says,  that  H, 
late  of  &c.,  deceased,  intestate,  father  of  the  plaintiff,  in  a 
time  of  peace,  on  &c.,  was  seized  of  the  demanded  premi- 
ses, in  his  demesne,  as  of  fee,  taking  the  esplees  thereof,  to 
the  yearly  value  of  $ — ;  and  afterwards,  on  the  same  day, 
died  so  seized  thereof,  intestate,  leaving  S,  his  widow,  preg- 
nant with  the  plaintiff,  who  was  born  afterwards,  at  &c.,  on 
&c. ;  and  after  the  death  of  said  H,  father  of  the  plaintiff, 
and  birth  of  the  plaintiff  as  aforesaid,  the  demanded  premi- 
ses, and  the  right  of  property  aforesaid,  descended  by  law 
to  the  plaintiff,  only  child  and  heir  of  the  same  C  deceased ; 
and  he  ought  accordingly  to  be  in  quiet  possession  thereof; 
but  the  said  W,  after  the  death  of  the  said  C,  unjustly  en* 
tered  into  the  demanded  premises ;  and  still  unjustly,  &c. 

X  Ada  MS, 

On  devise  to  father  by  co-heirs. 

To  answer  to  A  B,  C  D,  &c.  children  and  co-heirs  of  B, 
late  of  &c.,  in  a  plea  of  land  of  one  fourth  part  of  &c. ;  for 
that  one  C,  on  &c ,  was  seized  of  the  demanded  premises 
in  his  own  right,  as  of  his  inheritance ;  and  being  so  seized 
thereof,  made  his  last  will  and  testament  of  that  date,  and 
therein  and  thereby  devised  the  same  to  his  son  I,  father  of 


WBIT  OP  ENTBY. 

(be  plaintiflfs,  to  hold  to  him  and  his  heirs;  and  arterwards, 
on  &c»,  the  said  C  died  so  seized  thereof;  and  on  &a,  his 
said  will  was  duly  proved  and  allowed ;  whereby  the  de- 
manded  premises  fell  to  the  said  I,  father  of  the  plaintiffs, 
and  he  was  accordingly  seized  thereof  in  fee,  and  after- 
wards, on  &c«,  died  so  seized  thereof;  and  the  same  there- 
upon  descended  to  the  plaintiffs,  his  children  and  co-heirs, 
and  they  ought  of  right  to  hold  the  same  accordingly  ;  yet 
the  said  X  [defendant]  hath  entered  into  the  same,  and 
unjustly  ousted  the  plaintiffs,  &c.  Read. 

Entry  nor  disseizin  in  the  Post ;  by  surviving  child^  on  the  seizin  of  the 

grandfather. 

To  answer  to  T  and  M,  his  wife,  in  her  right,  in  a  plea  of 
land,  wherein  they  demand,  in  right  of  said  M,  against  the 
said  S,  one  undivided  fourth  part  of  &c.,  and  into  which  the 
said  S  hath  not  entry,  but  after  the  entry  and  abatement, 
which  one  P,  now  deceased,  within  thirty  years  last  past, 
unjustly,  and  without  judgment  of  law,  made,  under  whom 
the  said  S  claims  and  holds  ;  whereupon  the  said  T  and  M, 
in  her  right,  complain  and  say,  that  one  X,  late  of  &c.,  de- 
ceased, father  of  D,  late  of  &c.,  deceased,  and  grandfather 
of  the  said  M,  in  a  time  of  peace,  within  thirty  years  last 
past,  was  seized  in  his  demesne,  as  of  fee,  of  the  whole  of 
the  above  described  premises,  taking  the  profits  to  the  yearly 
value  of  $ — .  And  afterwards,  on  &c.,  at  &c.,  the  said  X 
died  so  seized,  and  intestate ;  whereupon  the  whole  of  the 
above  described  premises  descended  and  came,  in  fee  sim- 
ple, to  his  son  F,  to  his  four  daughters  A,  B,  C,  E,  and  to 
G  and  to  the  said  M,  his  grandchildren,  and  children  of  the 
said  D,  who  died  in  his  life ;  to  wit,  two  seventh  parts  of 
the  above  described  premises  to  the  said  F;  one  seventh  to 
said  A ;  one  seventh  part  to  said  B ;  one  seventh  to  said  C ; 
one  seventh  to  said  E ;  and  one  seventh  to  said  G  and  M. 
And  afterwards,  on  &c.,  at  &c.,  the  said  G  died  intestate, 
under  age,  unmarried,  and  without  issue,  and  without  having 
parted  with  his  right  in  the  premises ;  whereby  the  s^me 
descended  and  came  to  the  said  M,  his  sister  and  heir ;  by 
force  of  all  which,  and  of  the  premises,  the  said  M  became 
seized  of  the  right  of  one  seventh  part  of  the  premises ; 
and  the  said  T  and  M,  in  her  right,  ought  to  have  and  be  in 
possession  of  the  same  ;  yet  the  said  S  hath  unjustly,  and 
without  judgment  of  law,  entered  into  the  same,  &c. 


tM  WBIT  OF  ENTRY. 

On  fee  simple  candUional  estate. 

And  DOW  the  said  O  demands  against  said  P  the  posses- 
sion of  &c. ;  whereupon  the  appellant  complains  and  says, 
that  I  O,  late  of  &€.,  at  &c.,  on  Sfc^  was  seized  of  the 
demanded  premises  in  fee  simple;  and  being  so  seized 
thereof,  there  on  the  same  day,  made  and  duly  executed  bis 
last  will  and  testament  in  writing,  and  therein  and  thereby, 
among  other  things,  devised  the  demanded  premises  to  his 
son  I  O,  as  a  fee  simple  conditional  estate  ;  and  did  devise 
and  order,  in  and  by  the  same  will,  that  if  the  said  I  should 
die  without  leaving  any  child,  lawfully  begotten  of  his  body, 
leaving  M  O,  his  brother,  alive,  that  then  the  demanded 
premises  should  go  to,  and  become  the  estate  of  the  said  M. 
And  the  said  testator,  there,  on  &c.,  died  so  seized  as  afore- 
said, of  the  demanded  premises ;  and  the  said  I  O,  on  the 
same  day,  entered  upon  the  demanded  premises,  by  force 
of  the  same  will ;  and  the  same  will,  on  &c»,  was  duly 
proved  and  allowed ;  and  the  said  I  O  thereupon  became 
seized  of  the  demanded  premises,  as  of  a  fee  simple  condi- 
tional estate,  according  to  the  form  of  the  devise  aforesaid, 
and  continued  to  be  so  seized  thereof,  until  &c.,  at  which 
time  the  said  P  entered,  unjustly  arid  unlawfully,  and  by 
fraud,  upon  the  demanded  premises*  And  the  said  I  O 
thereafterwards,  on  &c.,  died,  leaving  no  issue  of  his  body 
lawfully  begotten ;  by  n^eans  whereof,  and  by  force  of  the 
devise  aforesaid,  the  right  in  and  to  the  demanded  premises 
descended  and  came  to  the  said  M  in  fee  simple.  And  the 
said  M  there,  on  &c.,  died,  leaving  the  appellant  his  only 
son  and  heir ;  by  means  whereof,  the  right  in  and  to  the  de- 
manded premises  descended  and  came  to  him,  the  appellant, 
in  fee ;  and  he  ought  now  to  be  in  quiet  possession  thereof, 
accordingly  ;  but  the  said  S,  on  a  disseizin  which  he  com- 
mitted against  the  said  I  O  in  his  lifetime,  hath  entered 
and  illegally  continues  to  keep  the  appellant  out  of  the  same. 

SuLLivAK  and  Dane. 

Writ  of  right  upon  a  disseizin  of  ancestor. 

To  answer  B  and  E,  his  wife,  in  her  right,  in  a  plea  of 
land,  wherein  they  demand  against  said  D,  one  undivided 
moiety  &c.,  as  the  right  and  inheritance  of  the  said  E;  and 
thereupon  they  say,  that  one  W,  father  of  said  E,  was  seized 
of  the  demanded  premises,  with  the  appurtenances  in  his 
demesne,  as  of  fee  and  right,  in  a  time  of  peace,  and  within 
forty  years  last  past,  by  taking  the  profits  thereof,  to  the 
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yearly  value  of  $ — ,  and  continued  so  seized  until  tbe  said 
U  thereafterwardsy  on  &c.,  unjustly,  and  without  judgment 
of  law,  entered  into  tbe  same  demanded  premises,  and 
thereof  disseized  the  said  W,  who  thereafterwarJs,  on  ^c., 
died  seized  of  the  right  in  and  to  the  demanded  premises, 
with  the  appurtenances ;  from  whom,  thereupon,  the  said 
right  descended  and  came  to  the  said  E,  his  daughter  and 
heir,  by  virtue  of  the  laws  in  such  case  made  and  provided ; 
and  she  became  seized  thereof  in  fee ;  and  the  said  B  and 
E,  in  her  right,  ought  now  to  have  quiet  possession  of  the 
same  demanded  premises ;  yet  the  said  D  uujustly  with- 
holds, &c,  Dane. 


REAL  ACTIONS  IN  MASSACHUSETTS. 

By  the  Revised  Smtates  of  Mass.,  Chapter  101,  Section  51,  all 
Write  of  Right,  all  Write  of  Formedon,  and  all  Write  of  Entry,  except 
the  Writ  of  Entry  allowed  in  that  chapter,  are  abolished. 

The  next  section,  52,  of  the  same  statute,  contains  the  usual  saving' 
for  tbe  righte  of  minors,  married  women,  persons  insane,  imprisoned  or' 
without  the  United  States,  who  may  bring  any  of  the  abolished  actions 
within  five  years  after  their  disability  shall  cease,  subject  to  the  former 
statutes  of  limitation,  dec. 

By  the  Writ  of  Entry,  which  is  allowed,  any  estate  in  fee  simple,  fee 
tail,  or  for  life,  may  be  recovered  unless  when  a  different  action  is  pre* 
scribed  by  law.     Section  1  of  the  same  statute. 

Section  2.     Prescribes  the  mode  of  declaring.    The  demandant  may 
declare  oo  his  own  seizin,  within  twenty  years  last  past,  without  specify-, 
ing  any  particular  day,  alleging  a  disseizin  by  the  tenant,  without  aver- 
ring a  taking  of  the  profite  by  himself. 

Section  3.  He  then  sete  forth  the  estate,  that  he  claims,  in  the  premi- 
ses, whether  fee  simple,  fee  tail,  or  for  life,  and  if  for  life,  whether  for 
his  own  life  or  for  the  life  of  another,  without  setting  forth  the  original 
gift,  dec.  or  other  conveyance  or  title  under  which  he  claims. 

Section  4.  By  this  section  a  mere  right  of  entry  is  made  sufficient 
proof  of  an  actual  seizin  ;  but  this  right  of  entry  is  made  essential  and 
mdispensable  to  his  recQvery. 

Section  5.    No  descent  or  discontinuance  takes  away  any  right  of 
entry  or  of  action  for  the  recovery  of  real  estate. 

Section  6.  Any  person  in  possession,  claiming  a  freehold  estate, 
may  be  considensd  a  disseizor,  dec. 

Section  7.  If  the  person  in  possession,  though  claiming  an  estate  less 
than  freehold,  shall  have  actually  ousted  the  demandant,  he  is  disseizor 
at  the  demandant^s  election* 

Section  8.     Makes  a  right  of  entry  equivalent  to  an  actual  entry, 

Under  this  last  section,  if  A  makes  an  estate  to  B,  on  condition,  and 
» 


I 
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die  condition  is  broken,  shall  A  maintain  h  writ  of  entry  sur  disseisin, 
without  an  entry  ?  The  entry  at  common  law  is  necessary  to  enable 
A  to  take  advantage  of  the  forfeiture.  Until  he  enters,  B^s  estate, 
though  defeasible,  is  not  defeated.  Shall  the  mere  bringing  of  the  ac- 
tion, operate  as  an  entry?  If  so,  suppose  A  commences  an  action, 
and  then  discontinues ;  will  the  commencement  of  the  action  operate  as 
an  entry,  so  that,  if  A  has  the  better  title,  he  can  maintain  trespass 
against  B,  for  subsequently  retaining  possession,  &c.     Quare. 

Again ;  in  order  to  recover,  the  demandant  must  be  seized,  but  if 
so,  then  a  right  of  entry,  gives  a  seizin  without  actual  entry.  But, 
in  the  case  last  mentioned,  if  A  has  a  ri^^t  of  entry  for  oonditioo  bio- 
ken,  and  without  actual  entry,  becomes  seized,  then  either  B^s  estate  is 
defeated  without  entry,  aqd  so  no  action  is  necessary  for  A  to  recover 
his  land,  or  he  must  make  a  false  surmise  in  his  writ,  viz  :  that  he  was 
seized,  when  he  was  not  seized.  For,  on  the  supposition,  that  bringing 
the  action  is  equivalent  to  an  entry,  it  cannot  act  retrospectively  and 
cause  him  to  have  been  previously  seized. 

Again ;  in  the  case  of  a  condition  broken,  ought  not  the  grantor  to 
do  some  act,  by  which  the  estate  should  be  re-vested  in  him,  and  by 
which  the  grantee  should  have  notice,  that  the  grantor  intends  to  take 
advantage  of  the  forfeiture,  before  bringing  an  action  ?  The  Legislature 
probably  did  not  intend  to  go  so  far,  as  to  enact  that  on  the  breach  of  a 
condition,  the  estate  of  the  grantee  should  be  divested  and  the  grantor 
re-seized  of  the  estate  without  further  act,  and  whether  he  wisbed 
to  take  advantage  of  the  breach  or  not ;  and  however  unlimited  ^ir 
authority  may  be  supposed  to  be,  they  cannot  legislate  contraiy  to 
the  fact,  that  a  man  was  seized  of  an  estate,  when  he  was  not.  Per- 
haps  it  would  be  safer  therefore,  as  it  actually  would  be  more  technical, 
for  the  grantor  to  make  an  actual  entry,  before  he  brings  his  writ  of 
entry,  in  cases  where  his  title  depends  on  a  breach  of  condition. 

Again;  as  the  demandant  is  entitled  to  recover  damages  from  tiie 
time  when  his  title  accrued,  shall  he  recover  damages  from  the  time  of 
the  breach  of  the  condition  ?  This  would  seem  unreasonable,  for  the 
tenant,  after  a  breach  of  the  condition,  might  continue  in  the  occupation 
of  the  premises  many  years,  supposing  the  grantor  to  have  waivcMl  the. 
breach,  without  notice  from  him  that  he  intended  to  take  advantage  of 
it.  But,  if  the  damages  are  to  be  computed  merely  from  the  cam- 
mencement  of  the  suit,  they  will  be  almost  merely  nominal. 

In  the  case  of  Poignard  v.  Smith,  6  Pick.  163,  it  was  held,  that  a 
dieriff^s  deed  of  an  equity  of  redemption,  if  the  mortgagor  was  dis- 
seized at  the  time  of  sale,  would  give  no  seizin  to  the  purchaser. 
Quare  of  this,  because  the  mortgptgor  might  have  been  disseiaed  at  elec- 
tion, and  if  so,  why  might  not  the  purchaser,  having  ail  the  mortgagor's 
rights  transferred  to  him  by  the  sheriflT^s  deed,  have  a  right  also  to  con- 
sider him  as  not  disseized  ?  In  that  case  the  point  was  not  suggested, 
and  it  was  held  that  the  demandant  could  not  recover  on  his  own  seizio 
without  an  actual  entry.  But,  this  diiiiculty  is  obviated  by  making  a 
right  of  entry  equivalent  to  an  actual  entry  ;  agreeably  to  section  8. 


The  following  form  i$  drawn  tnth  expresM  reference  to  the  Reeieed  Suu 

wies  of  MaeeachmeUe. 

Summon  John  Smith,  of  &c.»  merchant,  to  answer  4o 
Benjamin  Smith,  of  &c.,  yeoman,  Slc^  &c.,  in  a  plea  of 
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land,  wher^Q  the  said  Benjamin  demands  against  the  said 
John,  ten  acres  of  land  &c.,  situate  &c.»  which  the  said 
Benjamin  claims  ds  his  right  and  inheritance  (as  the  case 
may  be.)  Whereupon  the  demandant  says,  that  he  was 
seized  of  the  demanded  premises  in  his  demesne  as  of  fee, 
(as  the  case  may  he^)  within  twenty  years  last  past,  untQ 
the  said  John  Smith  unjustly  and  without  judgment  disseiz* 
ed  him  thereof. 

Note.  For  the  deicHptian  of  the  demandanVs  estate^  see  arUe^  InT 
Irodnetion^  Chapter  12.  The  statute  seems  to  have  abolished  all  dis* 
tinctions  in  defipnee  between  the  various  Writs  of  Entry,  and  as  It  is  made 
unnecessary  to  set  forth  the  original  title,  under  which  the  demandant 
claims,  and  which  he  might  reasonably  be  supposed  to  know,  a  fortiori^ 
he  seems  not  to  be  required  to  set  forth  the  tenant's  title,  with  which  he 
may  be  supposed  to  be  unacquainted. 


ON  MORTGAGES. 


As  soon  as  a  mortgage  is  executed,  the  mortgagee  is  entitled  to  the 
occupation  of  the  land,  if  there  is  no  stipulation  in  the  mortgage  to  the 
contrary,  and  for  the  purpose  of  obtaining  it  may  bring  an  action 
counting  on  bis  own  seizin,  as  of  fee,  and  in  mortgage,  3  Mass.  R. 
188. 

A  similar  action  mtiy  be  brought  by  the  executors  or  admioistratori, 
or  assignees  of  the  mortgagee  ad  infinitum^  and  varying  the  count  ac- 
cordingly.    5  Mass.  R.  240. 

This  action  may  also  be  brought  against  the  assignees  or  grantees  of' 
the  mortgagor,  and  indeed  against  any  person  in  possession.  11  Mass. 
R.  216.  Disclaimer  is  no  plea.  Because  grounded  on  statutes.  But  if 
two  closes  are  mortgaged  to  A,  and  the  mortgagor  aAerwards  conveys 
one  of  the  closes  to  6,  and  the  other  to  C,  A  must  sue  severally.  7 
Mass.  R.  355.  So,  if  part  of  the  land  is  conveved  to  A  and  part  to  B. 
12  Mass.  R.  474. 

But  why  should  a  mortgagee,  who  finds  three  or  four  persons  have- 
entered  on  the  mortgaged  premises,  be  bound  to  know  whether  they 
claim  or  occupy  jointly,  or  severally  ?  Why  should  he  be  obliged  to* 
ascertain  the  limits  of  their  respective  claims  r  As  the  suit  is  tit  rem,  why 
should  the  demandant  be  obliged  to  apportion  it  among  persons  whose 

?retensions,  as  respects  him,  are  wholly  unknown  and  arbitrary  ? 
'here  would  be  no  hardship  in  compelling  each  of  the  defendants  to  set 
forth  in  his  plea  his  title,  with  which  he  ought  to  be  acquainted,  with 
a  disclaimer  of  any  thing  more.  It  would  be  more  just,  that  they 
should  sever  in  their  pleas,  and  if  judgment  was  in  favor  of  any  of 
them,  to  let  them  have  their  costs ;  and  to  let  judgment  go  against  the 
rsst. 

Where  land  is  conveyed  to  A  and  B  m  mortgage,  to  secure  a  debt 
due  to  them  jointly,  they  are  joint-tenanta,  and  if  one  dies,  the  othnr 
must  sue  alone.    7  Vbm.  R.  181.    But,  if  they  sue' jointly  and  foi^ 
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close  the  mortgage,  they  become  teoants  in  oommoD  by  the  foreelosurB. 
11  Mass.  R.  469.  .         .       .        ^ 

Where  a  reversion  or  remainder  is  mortgaged,  this  action  lies  by  the 
mortgagee  to  foreclose,  during  the  continuance  of  the  particular  estate. 
18  Mass.  R.  429. 

Where  the  action  is  brought  by  an  administrator  or  executor,  under 
the  statute,  he  should  state  the  capacity  in  which  he  sues,  and  should 
count  on  the  seizin  of  the  testator  or  intestate.  But  an  administrator 
of  a  person  deceased,  appeinted  in  another  State,  can  neither  sue  a 
mortgage  of  lands  in  this  State,  nor  by  delegation  or  asssignment  of  the 
mortgage  enable  a  resident  of  the  State  to  do  it  Cutter  v.  Daoet^art^ 
1  Pick.  81. 


The  manner  of  declaring  an  Mortgages. 

The  Revised  Statutes  of  Massachusetts,  direct  the  mode  of  declaring 
in  actions  on  mortgages.    The  mortgagee  or  the  assignee  of  the  mort- 

Sgee,  may  declare  on  his  own  seizin,  in  a  writ  of  entry  in  common 
rm,  against  the  tenant  of  the  freehold,  whether  the  mortgagor  or  his 
assignee,  without  mentioning  the  mortgage  deed,  or  the  condition  or  de* 
feazance. 

As  the  mortgagor  or  his  assignee,  will  of  courpe  have  a  right  to 
redeem,  the  demandant  will  be  entitled  to  the  conditional  judgment, 
that  if  the  defendant  shall,  within  two  months,  aAer  the  judgment, 
pay  to  the  plaintiff  the  sum  found  due  on  the  mortgage,  with  intereat 
and  the  costs  of  the  suit,  the  mortgage  shall  be  void,  and  the  defendant 
shall  hold  the  premises  discharged  thereof,  otherwise  that  the  plaintiff 
shall  have  his  execution  for  possession,  d&c.  Chap.  107,  sections  3, 
4,6. 

If  the  defendant  is  not  the  mortgagor,  and  does  not  claim  under  him, 
he  shall  not  be  entitled  to  the  conditional  judgment,  unless  with  the  con- 
sent  of  the  plaintiff ;  but  the  suit  shall  be  conducted  in  all  respects  like 
a  Writ  of  Entry.     Ibid. 

Section  4.  The  judgment  may  in  all  cases  be  entered  for  possession, 
as  at  common  law,  unless  one  of  the  parties  shall  move  for  the  condi- 
tional judgment. 

Section  8.  Where  the  action  is  against  any  other  person  than  the 
mortgagor,  the  mortgagor  may  be  joined^  but  if  he  has  no  estate  in  the 
premises,  and  makes  no  defence,  he  shall  not  be  liable  to  pay  any 
coats. 


DECLARATIONS  ON  MORTGAGES. 
Mortgagee  v.  Mortgagor^  Under  the  Revised  Statutes  of  Massaekasetts, 

To  answer  to  L  M,  of  &c.,  in  a  plea  of  land,  wherein  the 
said  L  M  demands  against  the  said  1\  the  possession  of  a 
certain  parcel  of  land,  situate  &c.  Whereupon  the  said  L 
M  says,  that  he  was  lawfully  seized  of  the  demanded  pre- 
mises, with  the  appurtenances,  in  his  demesne  as  of  fee,  with- 
in twenty  years  last  past,  and  ought  now  to  be  in  quiet  pes* 
session  thereof,  but  the  said  T  bath  smce  unjustly  entered^ 
and  holds  the  plaintiff  out,  &c. 


k. 
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NoTR.  The  above  eoneiBe  form  oontBim  all  that  seems  to  bo  requtred 
under  the  Revised  Statutes,  and  will  answer  equally  well  for  the  cases  of 
mortgagee  v,  mortgagor,  mortgagee's  assigns  v,  mortgagor  or  his  assigns, 
an  executor  or  administrator  of  mortgagee  or  his  assigns  v,  mortgagor  or 
any  person  claiming  under  him,  or  a  mere  disseizor  or  intruder.  An  as* 
aiignee  of  mortgagee  will  count  on  his  own  seizin. 

Under  Revised  Statutes,  ch.  65,  sec.  11,  an  executor  or  administra- 
tor may  take  possession  of  mortgaged  premises  by  open  and  peaceable 
entry,  or  by  action,  as  the  deceased  mortgagee  might  have  done. 

By  section  12,  if  the  land  is  redeemed,  the  executor  or  administrator 
will  release ;  if  the  estate  is  not  redeemed,  the  executor  will  hold  the  real 
estate  in  trust,  {as  if  U  were  pertamU  estate)  for  the  creditors  or  next  of 
kin,  as  the  case  may  be. 

It  would  seem  therefore,  that  the  preceding  form  will  answer  for  an 
administrator,  counting  on  his  own  seizin.  For,  he  cannot  enter  without 
having  a  right  of  Entiy,  and  by  ch.  101,  sec.  4,  a  right  of  Entry  is  made 
equivalent  to  an  actual  entry ;  it  would  seem  therefore,  that  the  adminis- 
trator or  executor,  may  count  on  his  own  seizin,  without  the  necessity  of 
making  an  actual  entry ;  yet,  perhaps,  in  some  special  cases,  it  may  be 
safer  for  him  to  enter  before  he  brings  his  action. 

Mortgagee  v.  Mortgagor. 

In  a  plea  of  land,  wherein  the  plaintiff  demands  against 
the  said  R  S  the  possession  of  &c.  [describe  the  prem- 
ises  ;  ]  whereupon  tne  plaintiff  says,  that  the  said  R,  being 
seized  of  the  demanded  premises  in  his  demesne  as  of 
fee,  on  &c.,  by  his  deed  of  bargain  and  sale  and  of  mort*- 
gage,  of  that  date,  duly  acknowledged,  registered,  and 
in  court  to  be  produced,  for  a  valuable  consideration  there- 
in expressed,  conveyed  the  demanded  premises  to  the 
plaintiff,  to  hold  the  same  to  him  and  bis  heirs,  in  iee  and 
in  mortgage ;  by  force  whereof  the  plaintiff  became  seized 
of  the  demanded  premises,  in  his  demense,  as  of  fee, 
and  in  mortgage,  and  ought  now  to  be  in  quiet  posses- 
sion  thereof;  but  the  said  R  S  hath  since  unjustly  enter- 
ed, and  holds  the  plaintiff  out ;  to  his  damage,  &c. 

Thacher. 

Administratrix  oj  Mortgagee  v.  Mortgagor's  tenants. 

Wherein  the  said  B  [administratrix,]  in  her  said 

capacity,  demands  against  the  said  T  and  U  [defendants,] 
possession  of  a  certain  dwellinghouse  &c. ;  for  that  one  1 
G,  on  &c.,  being  seized  in  his  demesne,  as  of  fee,  of  the 
demanded  premises,  by  a  certain  indenture  of  that  date, 
made  by  and  between  the  said  I  6  and  J  [intestate,]  one 
part  whereof,  sealed  with  the  seal  of  the  said  I  G,  by  him 
acknowledged,  and  being  duly  registered,  the  said  B  now 
here  in  court  brings,  for  a  valuable  consideration  therein  ex- 
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pressed,  conveyed  the  same  to  the  said  J,  to  hold  to  him, 
his  beirs  and  assigns,  upon  this  condition,  viz.  that  if  the 
said  I  G,  his  heirs,  executors,  or  administrators,  shall  well 
and  truly,  pay  the  said  J,  his  heirs,  executors,  or  adminis- 
trators, the  sum  of  $ — ,  with  lawful  interest  for  the  same^ 
on  or  before  &c.,  without  covin  or  delay,  then  the  same 
deed  of  indenture  to  be  void ;  otherwise  to  remain  in  full 
force  and  virtue ;  by  force  whereof,  the  said  J,  in  bis  life- 
time, became  seized  of  the  demanded  premises  in  his  de- 
mesne, as  of  fee  and  in  mortgage.  And  the  plaintiff  in 
fact  says,  that  the  said  I  G,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  have  never  paid  the  same  sum» 
nor  the  interest  thereof,  to  the  said  J,  his  beirs,  adminis- 
trators, or  assigns,  according  to  the  condition  aforesaid, 
though  requested ;  and  therefore  the  plaintiff  is  entitled 
to,  and  ought  to  be  in  possession  of  said  house  &c^ 
to  administer  the  same  accordingly,  the  personal  estate 
being  insufficient  to  pay  the  debts  due  at  the  time  <^ 
his  decease;  but  the  said  D  and  H,  have  since  iUe* 
gaily  entered,  and  unlawfully  hold  the  plaintiff  out,  to  the 
damage,  &c. 


AdminUlraior  of  Mortgagee  v.  Mortgagor, 

Wherein  the  said  B,  in  his  said  capacity,  demands 


possession  of  &c. ;  whereupon  the  said  B,  in  his  said  ca- 
pacity, complains  and  says  that  the  said  K  [defendant^]  on 
&c.,  at  &C.,  was  seized  ot  the  premises  in  fee ;  and  being 
so  seized,  by  his  deed  of  that  date,  duly  acknowledged,  re- 
corded, and  in  court  to  be  produced,  for  the  consideration 
of  $ — ,  therein  expressed,  then  and  there  granted,  sold, 
and  conveyed  the  same  to  the  said  D  [intestate,]  to  hold 
in  fee  and  in  mortgage;  whereby  the  said  D  became 
then  and  there  seized  of  the  premises  in  his  demesne, 
as  of  fee  and  in  mortgage,  taking  the  profits  thereof,  to 
the  value  of  $ —  a  year.  And  the  said  B  saith,  that  he,  in 
his  said  capacity,  ought  to  have  and  be  in  actual  possession 
thereof,  in  order  to  administer  the  same,  according  to  law ; 
and  an  action  hath,  by  our  law  in  that  case  made  and  pro- 
vided, accrued  to  him,  in  his  said  capacity,  to  demand,  re- 
cover, and  have  the  possession  of  the  same  accordingly ; 
yet  the  said  A  hath,  sinre  that  time,  entered  into  the  prem- 
ises, and  still  withholds  the  possession  thereof  from  the 
plaintiff.  Bradbury. 
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Second  auignm  of  Mortgagee  ▼.  Pereone  hoidtng  under  the  heir  of 

Mortgagor. 

Id  a  plea  of  land,  wherein  be  demands  against  the 
said  A  J  B  and  C  [defendants,]  a  certain  tract  of  land 
Ac.\  whereupon  the  demandant  says,  that  on  &c.,  one 
H,  then  being  seized  of  the  demanded  premises  in  his 
demesne  as  of  fee,  by  his  deed  of  mortgage  of  that  date, 
duly  executed,  acknowledged,  recorded,  and  here  in  court 
to  be  produced,  for  a  valuable  consideration  therein  ex- 
pressed,  conveyed  the  same  demanded  premises  to  W, 
&c.,  to  bold  the  same  to  him,  his  heirs  and  assigns,  in 
mortgage ;  by  force  whereof,  the  said  W  then  and  there 
became  seized  of  the  demanded  premises,  in  his  demesne 
as  of  fee,  and  in  mortgage  ;  and  being  so  seized  there- 
of, he  there,  on  &c.,  by  his  deed  of  that  date,  duly  ex- 
ecuted, acknowledged,  registered,  and  here  in  court  to 
be  produced,  for  a  valuable  consideration  therein  expres- 
sed, conveyed,  assigned,  and  transferred  the  same,  with 
said  deed  of  mortgage,  to  one  Q,  to  hold  the  same  to 
Urn,  his  heirs  and  assigns,  and  in  mortgage  as  aforesaid ;  by 
,force  whereof,  he  then  and  there  became  seized  of  the  same 
demanded  premises,  in  his  demesne,  as  of  fee,  and  in  mort- 
gage as  aforesaid ;  and  being  so  seized  thereof,  there,  on 
.&c.,  by  his  deed  of  that  date,  duly  executed,  acknowledged, 
and  registered,  and  in  court  to  be  produced,  for  a  valuable 
consideration  therein  expressed,  conveyed,  assigned,  and 
transferred  the  demanded  premises  to  the  plaintiff,  to  hold 
the  same  to  him,  his  heirs  and  assigns  in  mortgage  as  afore- 
said ;  by  force  whereof,  he  became  seized  of  the  demanded 
premises,  in  his  demesne,  as  of  fee,  and  in  mortgage  as 
aforesaid,  and  ought  now  to  be  in  quiet  possession  thereof ; 
yet  the  saidf  A,  B,  and  C,  have  since,  and  without  judgment 
of  law,  illegally  entered  into  the  demanded  premises,  dis- 
seized the  plaintiff  thereof^  and  still  unjustly  withhold*  the 
same  from  him  ;  to  the  damage,  &c.  Dane. 

Note.  The  mortgage  and  bond,  in  this  case,  were  in  trust  for  certain 
merchants  in  London. 

Where  the  original  deed  is  lost,  a  declaration  maj  be  made  out,  with 
a  profert  of  a  registry  copy,  alleging  the  original  to  be  lost  by  time  and 
accident.    3  T.  R.  151  to  162. 

Mortgagees  of  moiety  of  a  remainder^  on  a  freehold  endedy  and  partition 
made  of  one  quarter ^  after  mortgage  made^  and  before  action  brought. 


*-— ^  wherem  they  demand  against  the  said  T  [defend- 
ant,] two  undivided  third  parts  ot  two  certain  tracts  of  land 
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&c.;  whereupon  the  demandants  say,  that  one  H,  being 
seized  in  fee  of  an  undivided  moiety*  of  the  remainder  of 
the  above  described  premises,  and  of  an  undivided  mofety 
of  another  tract  of  bnd,  situate  &lc^  expectant  upon  the 
death  of  N,  her  tenant  for  life  of  said  three  tracts  of  land, 
and  she  being  then  in  possession  thereof,  did,  by  his  deed 
of  mortgage  of  that  date,  duly  executed,  acknowledged,  reg- 
istered, and  here  in  court  to  be  produced,  for  a  valuable 
consideration  therein  expressed,  convey  the  same  moiety  to 
the  said  B  and  M ,  [demandants,]  (o  hold  the  same  to  them, 
their  heirs  and  assigns,  as  tenants  in  common,  in  mortgage ; 
by  force  whereof,  the  said  B  and  M  became  seized  of  said 
moiety  in/ee  and  in  fnortgage^  and  in  remainder  expectant  an 
the  death  of  said  JV*.  And  afterwards,  on  &c*,  one  quarter 
part  of  said  three  tracts  of  land,  viz.  said  third  tract  was 
w  due  form  of  law,  divided,  set  off,  and  assigned  to  M  C, 
to  hold  in  severalty  and  in  fee ;  she,  at  the  time  of  making 
said  mortgage  deed,  being  devisee,  and  seized  of  one 
unilivided  quarter  of  said  three  tracts  of  land,  in  fee 
and  remainder  as  aforesaid ;  by  force  whereof,  the  demand* 
ants  became  seized  in  their  demesne,  as  of  fee  and  in 
mortgage,  of  the  said  two  undivided  third  parts  they  now 
demand,  of  said  first  and  second  tracts  aforesaid,  and 
ought  now  to  be  in  quiet  possession  thereof;  yet  the 
said  T  [defendant,]  without  judgment  of  law,  hath  ill^aily 
entered^  &c. 


DOWER. 

A  woman  is  entitled  to  dower,  if  divorced  a  mensa  et  tharo^  or  if  lia- 
ble to  be  divorced  a  viticulo,  if  the  husband  dies  before  the  dtvofce« 
Co.  Litt.  33,  a.  b. 

And  a  woman,  divorced  for  the  adultery  of  her  husband,  is  entitled 
to  dower  of  all  the  lands,  of  which  he  was  seized  at  any  time  during 
the  coverture,  as  in  other  cases.     14  Mass.  R.  219. 

But  a  woman  shall  not  have  Dower,  if  she  marries  a  man  who  has 
a  wife  living ;  or,  if,  when  she  has  a  husband  living,  she  marries  a  sec- 
ond husband.     Perk.  sec.  304. 

If  the  wife  is  under  nine  years  at  her  husband's  death,  she  shall  not 
be  endowed  ;  but  she  may,  if  she  were  over  a  hundred  when  she  naar- 
ried.     Co.  Litt  33,  a ;  Perk.  ch.  5,  sec.  304. 

The  wife  is  entitled  to  dower  of  a  seizin  in  law,  as  well  as  an  actoal 
seizin.     Co.  Litt  31,  a. 

So  she  shall  be  endowed,  where  the  estate  of  the  husband  is  evicted 
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by  covin,  as  by  default  or  rendition  of  the  estate  without  right    2  Inst 
849 ;  Perkins,  ch.  5,  sec.  -377,  378,  379,  385,  386. 

The  wife  of  a  feoffee  to  uses  is  not  entitled  to  dower.  Co.  Lit«  31,  b ; 
2  Co.  77,  a. 

Where  the  estate  of  the  husband  is  evicted  by  title,  she  shall  not  be 
endowed.     1  Inst.  349 ;  Perkins,  ch.  5,  375. 

Where  the  husband  has  a  defeasible  estate  of  inheritance,  the  wife  shall 
have  her  dow^r,  until  the  estate  is  defeated.     1  Rol.  677. 

If  A  is  tenant  for  life,  remainder  to  B  for  years,  remainder  to  A  in 
fee  or  in  tail,  and  dies,  his  wife  shall  have  dower,  but  she  shall  not  have 
execution  during  the  remainder  for  years.    Ld.  Raym.  327. 

But  if  A  is  tenant  for  life,  remainder  to  B  for  life,  remainder  to  A  in 
fee  or  in  tail,  and  dies,  A^s  wife  shall  not  have  dower.     Ibid. 

The  wife  is  not  entitled  to  dower  where  her  husband  has  a  descendi- 
ble freehold,  as  an  estate  for  the  life  of  another.  And  where  A  is  ten- 
ant for  life,  remainder  to  B  for  life,  and  B  conveys  his  renoainder  to  A, 
and  A  dies,  A's  wife  shall  not  be  endowed.     Perk.  sec.  334. 

Under  the  Rev.  Stat,  of  Mass.  ch.  90,  sec.  18,  wherever  land  is  de- 
mised for  a  hundred  years  or  more,  the  term  shall  be  considered  as  a 
fee  simple,  so  long  as  fifty  years  remain  unexpired,  and  the  widow  of 
the  deceased  lessee,  shall  be  entitled  to  dower  in  it,  &c. 

It  is  supposed,  if  the  husband  dies  before  the  fiAy  years  are  expired^ 
the  widow  may  have  her  dower  in  the  lands  leased,  to  continue  until 
the  expiration  of  the  lease,  if  she  live  so  long,  but  if  she  should  outlive* 
the  term,  will  her  dower  continue,  in  analogy  to  dower  in  an  estate  taih 
determined,  or  will  it  cease  with  the  term  ? 

Where  a  devise  or  a  bequest,  inconsistent  with  her  having  dowev^  is; 
made  to  the  wife,  and  expressed  to  be  in  satisfaction  of  dower,  she  musli 
elect     Amb..468, 730. 

A  woman  is  not  entitled  to  dower  of  a  trust  estate,  nor  ef  an 
equity  of  redemption.  Nor  if  a  joint  tenant  makes  a  feoffment,  shall 
his  wife  be  endowed.  The  sole  seizin  is  gained  only  for  an  instant 
Co.  Litt.  31,  b ;  2  Cro.  615.  And  the  law  is  the  same  of  a  convey- 
ance and  reconveyance  if  they  are  one  transaction.  14  Mass.  Rep. 
851. 

As  to  the  wife^$  dower  in  mortgaged  estates^  see  Rev.  Stat,  of  MasSi 
eh.  60,  sec.  2. 

By  sec.  9,  of  that  statute,  a  woman  may  be  barred  of  her  dower  bjF 
a  pecuniary  provision,  if  assented  to  by  her,  as  in  case  of  a  jointure  in 
lands. 

By  sections  10  and  11,  the  widow  must  make  her  election  in  case  of 
jointures  made  after  marriage ;  as  also  in  case  of  a  provision  for  the 
wife,  made  in  the  will  of  her  deceased  husband,  unless  it  appears  to  have 
been  his  intention  that  she  should  have  both. 

An  alien  could  not  have  dower  at  common  law,  but  under  statute 
1812,  ch.  93,  sec.  1,  she  is  entitled  to  it. 

If  land  is  siven  to  A  and  B,  as  joint-tenanis  for  life,  remainder  to* 
the  heirs  of  A  in  tail,  and  A  dies,  his  wife  shall  not  be  endowed.     Feik. 
eh.  5,  sec.  334. 

If  D  is  disseized  of  land,  and  aAerwards  takes  wife  and  dies  without 
re-entry,  she  shall  lose  her  dower.    Perk.  ch.  5,  sec.  367. 
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devested  out  of  her,  she  shall  be  endowed  of  xhe  third  part  of  what  re* 
mams,  of  which  she  is  dowable,  and  in  which  the  seizin  b  not  defeated. 
As  where  a  man  is  seized  of  two  acres  of  land  by  lawful  title,  and  of 
one  acre  by  disseizin,  and,  aAer  his  death,  dower  is  assigned  to  the  wo- 
man of  the  one  acre  which  her  husband  held  by  disseizin  and  the  dis* 
"setzee  eaters  into  that  acre,  and  puts  her  out,  she  shall  be  endowed  of 
the  remaining  two  acres,  as  if  she  never  had  been  endowed.  Su  Ped(. 
ch.  5,  sec.  179,  180. 


Cf  the  Count  in  Dower. 

The  count  must  demand  a  third  part  of  the  whole  premises.  To 
demand  a  certain  number  of  acres  of  land,  &c.,  though  they  may  be 
precisely  equal  to  one  third,  b  bad.  3  Lev.  169.  The  estate  in  this 
action,  as  well  as  in  all  other  real  actions,  should  be  descrit>ed  with  so 
much  certainty,  that  the  sheriff  may  be  able  to  deliver  possession  of 
them  to  the  demandant.  1  Str.  625  ;  2  Ld.  Raymond,  1384  ;  2 
Saund.  R.  44,  in  notis. 

It  is  necessary,  under  the  statute  of  this  state,  that  a  demand  should 
be  made  before  bringing  the  Writ  of  Dower,  and  consequently  it  b  ne- 
cessary that  a  demand  should  be  set  out  in  the  writ. 


Fnriker  observations. 

The  general  rule  with  regard  to  dower,  is,  that  a  woman  shall  be 
endowed  of  any  lands,  dsc.,  whereof  her  husband  at  any  time  during 
the  coverture,  was  seized,  in  deed  or  in  law,  of  such  an  estate  as  any 
issue  born  between  them  might  inherit.  Perkins,  chapter  5,  sec- 
tion 301. 

It  b  a  general  exception,  that  where  the  husband^s  seizin  is  defeated 
by  title  paramount,  or  expires  by  its  own  limitation,  the  wife  shall  not 
be  endowed  ;  or,  if  endowed,  shall  lose  her  dower  whenever  such  seizin 
of  her  husband  so  expires,  or  is  defeated.  Thb,  however,  b  not  al- 
ways true,  for  if  tenant  in  tail  dies  without  issue,  so  that  the  estate  tail 
is  determined,  hb  wife  shall  be  endowed.  See  Vin,  Abr.  Dower,  (G) 
94 ;  F.  N.  B.  149. 

If  tenant  in  tail  discontinues  in  fee,  and  aAerwards  marries,  and  the 
discontinuee  enfeoffs  him,  and  afterwards  he  dies  seized,  hb  heir  b  re- 
mitted, and  the  wife  shall  lose  her  dower.  The  reason  of  which  is,  that 
the  tenant  in  tail,  by  the  feoffment  of  the  discontinaee  after  the  mar- 
(iage,  is  not  remitted  ;  but  b  seized  in  fee,  by  wrong ;  but  the  issue  in 
tail  b  remitted,  and  holds  as  issue  in  tail ;  so  that  the  seizin,  which  the 
husbaadgftined  by  the  discontinuance  and  the  feoffment  of  the  discon- 
tinuee, b  defeated,  and  that  seizin  being  defeated,  the  woman  shall  lose 
her  dower. 

Soh  where  a  man  has  a  right  to  land,  but  no  right  of  entry,  if  he  die* 
seizes  the  tenant,  and  marries  and  dies,  his  wife  shall  not  have  dower. 
The  reason  is,  that,  by  hb  disseizin  of  the  tenant,  he  gains  a  new  fee 
by  wrong,  which  will  not  coalesce  with  hb  absolute  right  to  the  la&d  ; 
because,  after  the  disseizin,  the  disseizee,  though  without  any  absolute 
right  to  the  land,  has  a  right  of  entry.    But,  after  the  deecent,  such  tea- 
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ant  has  lost  his  ngbt  of  entry,  and  the  heir  having  the  mere  right,  and 
also  the  right  of  possessioif,  and  possession  itself,  has  a  complete  tide, 
hy  remitter  to  the  true  title  of  his  ancestor.  This  seizin  hy  right  in  the 
heir,  is  difierent  from  the  tortious  seizin  in  fee,  gained  by  the  ancestor*s 
disseizin  before  marriage,  and  therefore  the  woman  shall  lose  her 
dower. 

It  is  a  principle,  if  a  man  is  disseized  and  dies,  the  widow  may  re- 
cover her  dower  of  the  disseizor,  immediately  ;  and  is  by  no  means 
obliged  to  wait  for  the  heir  to  recover  the  land  ;  as,  if  so,  she  would  be 
liable  to  lose  her  dower  by  his  laches.  It  is  a  rule  too,  that  the  widow 
of  a  disseizor  shall  have  her  dower  after  his  death,  until  that  tortious 
seizin,  gained  by  him,  is  defeated. 

1.  Suppose  then  D,  being  seized  of  land,  takes  a  wife,  and  then  is 
diBseizea  b^  E,  and  dies ;  E  also  having  a  wife^  dies  seized  of  D^s  land ; 
If  8  heir  brmgs  no  action  to  recover  the  land  from  E*8  heir ;  yet  D*s 
widow  shall  recover  her  dower  from  E's  heir ;  and  E's  widow  shall  re- 
cover dower  also,  which  she  shall  hold  until  D^s  heir  recovers  his  an- 
cestor's land  from  E's  heir.  This  case,  though  curious,  is  Aot  impro« 
bable. 

2.  A  case  of  mere  curiosity  may  be  supposed,  where  D,  having  a 
wife,  is  disseized  by  E,  having  a  wife,  who  is  also  disseized  by  F,  hav- 
ing a  wife.  D,  E,  and  F  die.  FV  heir  takes  possession.  Neither  D's 
heir  nor  E's  brings  an  action ;  D's  wife  shall  have  her  dower,  one  third 
of  the  land  of  which  D,  her  husband,  was  disseized  by  E,  and  which 
Ps  heir  holds.  E^s  wife  also  shall  have  her  dower  of  one  third  of  the 
land  of  which  her  husband  was  disseized  by  F,  and  which  F's  heir 
holds ;  P*s  wife  shall  have  her  dower  in  one  third  of  the  same  land  of 
w}iich  her  husband  died  seized.  In  this  way,  F's  heir  will  have  noth- 
ing but  a  reversion ;  each  of  the  widows  having  a  good  right  of  dower 
as  respects  him. 

In  both  of  the  above  cases,  there  may  be  a  doubt,  whether  the  as- 
signmeat  of  dower  to  the  widows  of  the  disseizees,  does  not  pro  iemto 
defeat  the  seizin  of  the  disseizor's  heirs,  so  that  the  widows  of  the  dis- 
seizors shall  have  dower  in  what  remains  only,  aAer  dower  has  been  as- 
signed to  the  widows  of  the  disseizees.     Ideo  qwere. 

Again ;  suppose  D,  seized  of  land,  marries,  is  disseized,  and  after 
forty  years,  dies  without  re-entry,  or  recovery  of  the  land  ;  shall  his 
wife  be  endowed  of  the  land  of  which  her  husband  was  disseized? 
Here  it  should  be  observed, —  1.  There  is  no  limitation  for  the  writ 
of  dower,  unless  by  implication.  2.  The  statute  of  limitations  takes 
away  the  remedy  only,  and  does  not  affect  the  right.  3.  The  covin  of 
the  husband  is  never  suffered  to  deprive  a  woman  of  her  dower.  4. 
She  has  boen  guilty  of  no  laches,  as  she  could  not  do  any  act  whatever 
during  her  husband's  life.  Before  proceeding  Jvriher^  put  another 
case.,  whicki  like  the  preceding^  might  happen  to  any  tooman  of  sixty 
years  of  age  ;  D,  seized  of  land,  marries,  is  disseized,  and  after  thirty 
years  dies  without  ^-entry.  The  arguments  against  the  wife's  having 
dower  are  the  same  as  before,  viz.  the  husband's  seizin  before  his  death, 
is  defeated  by  the  statute  of  limitations,  so  that,  if  he  had  brought  a 
Writ  of  Right,  he  must  have  failed  in  it  To  allow  her  dower  out  of 
that  seizin,  would  be  repugnant  to  the  principle,  that  when  the  hus- 
band's seizin  is  defeated,  the  widow  must  lose  her  dower.  But,  5.  If 
the  widow  is  denied  her  dower  in  this  last  case,  yet  the  heir  of  her  hus- 
band may,  at  any  time  within  forty  years  after  the  disseizin  of  her  bus- 
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tend,  recover  the  bud  in  a  Writ  of  Right ;  the  fleisb  of  her  faosband 
18  thus  restored  ;  for,  it  is  on  that  seizin  the  heir  must  recover,  if  at  all ; 
will  then  her  right  to  dower  revive  ?  And  does  it  depend,  in  this  case, 
on  the  act  of  the  heir,  whether  she  shall  have  dower  in  her  deceased 
husband^s  estate  or  not  ?     Qiuare. 


COUNTS  IN  DOWER  U/fDE  MHIL  HABET  UNDER  THE  STATUTE. 

By  husband  and  wife  for  the  wife^s  dower  in  the  estate  of  a  former  ktu- 

band. 

To  answer  to  R  R,  of  &c.,  and  S,  his  wife,  who  was 
wife  of  T  T,  late  of  &c*»  deceased,  iatestate^  in  a  plea  of 
dower,  wherein  the  said  R  and  S  demand  against  the  said 
D  her  reasonable  or  just  third  part  of  and  in  about  two  third 
paits  of  a  dwellinghouse,  situate  &C.,  and  in  a  piece  of  land 
under  and  adjoining  thereto,  being  the  whole  of  said  dwel- 
linghouse,  excepting  &c.,  which  said  two  third  parts  of  said 
house  and  land  are  in  possession  of  £  E,  and  said  land  is 
bounded  &c. ;  whereof  she  is  by  law  dowable  of  the  en- 
dowment of  the  said  T  T,  her  late  husband,  according  to 
the  true  intendment  of  law ;  and  whereof  she  hath  nothing  as 
the  demandants  aver.  And  they  further  aver,  that  the  said 
T  T,  the  late  husband  of  said  S,  was  seized  in  his  de- 
mesne, as  of  fee,  of  said  two  third  parts  of  said  dwelling- 
house,  and  said  piece  of  land  during  li^r  coverture,  and  while 
she  was  his  wife,  and  was  in  actual  possession  thereof;  and 
that  he  died  so  seized  thereof;  and  that  the  yearly  value  of 
said  premises  is,  and  ever  since  the  decease  of  the  said  T  T 
hath  been,  $90 ;  and  that  they,  the  said  R  R  and  S,  at  &lc., 
on  &c.,  did  demand  and  request  said  D,  who  then  did  and 
nmo  does  claim  a  right  and  inheritance  in  the  premises  afore- 
saH  to  assign  and  set  out  to  her,  the  said  S,  her  dower,  or 
just  third  part  of  and  in  the  same.  And  the  demandants 
say,  that  since  the  time  of  making  said  demand,  as  aforesaid, 
more  than  one  month  hath  elapsed  ;  and  the  said  D  did  not 
within  one  month  next  after  said  demand  being  made  as 
aforesaid,  assign  and  set  out  to  said  S  her  doww  in  said  pre- 
mises ;  and  that  he  hath  not  done  the  same  since ;  but  he 
refused  then  and  still  refuses  so  to  do ;  to  the  damage,  &c. 

Wm.  Prescott. 

Another  form^  more  concise. 

In  a  plea  of  dower,  wherein  they  demand  against  the  said 
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D  her  reasonable  dower,  in  a  certain  parcel  of  land  &e^ 
bounded  &c.,  whereof  she  hath  nothing,  as  they  say ;  wbere-^ 
upon  the  said  C  C  and  B  complain  that  one  A  A,  late  of 
&c.,  now  deceased,  formerly  the  husband  of  the  said  B,  was 
seized  in  his  demesne,  as  of  tee,  of  the  premises,  during  the 
coverture  of  the  said  B  with  the  said  A  A,  and  that  since 
the  decease  of  the  said  A  A,  and  for  more  than  one  year 
before  the  purchase  of  this  writ,  to  wit,  on  &c.,  the  said  B 
demanded  ot  the  said  D,  then  and  ever  since  tenant  in  posses'- 
sion^  and  having  the  immediate  estate  of  freehold  in  the  pre* 
miseSf  to  assign  and  set  out  to  her,  her  reasonable  dower  in 
the  premises,  which  the  said  D  hath  altogether  refused  to 
do,  but  hath  deforced  and  still  deforceth  the  plaintiffs  there 
of;  to  the  damage  of  the  said  C  C  and  B,  &c. 

By  a  widow  for  her  Dower. 

In  a  plea  of  dower,  wherein  the  said  demandant  demands 
of  the  said  B  her  dower,  or  just  third  part  of  and  in  a  cer- 
tain messuage,  situate  &c.,and  bounded  &c.,  with  the  appur- 
tenances, whereof  the  said  demandant  is  by  law  dowable,  ac- 
cording to  the  true  intendment  of  law,  as  of  the  endowment 
of  the  said  A  A,  her  late  husband ;  and  whereof  she  hath 
nothing,  &c.,  and  says,  that  she,  the  said  demandant,  at  8fc^ 
on  &c.,  being  on  the  premises,  did  then  and  there  demand 
her  said  dower  thereof,  as  aforesaid ;  yet  the  said  D,  who 
then  was,  and  ever  since  hath  been,  and  now  is,  tenant  in 
possession  of  the  said  premises,  and  having  the  immediate 
estate  of  inheritance  therein,  although  one  month,  since  the 
demand  was  made,  has  long  since  past,  has  not  assigned  or 
set  out  her  said  dower,  but  wholly  refuses  so  to  do. 

By  a  woman  far  her  Dower^  mfter  divorce  from  her  husband  for  adultery 
commuted  by  him ;  under  statute  of  1785,  ch.  69,  §  5. 

To  answer  to  B  B  of  &c.,  single  woman  and  spinster, 
and  late  the  wife  of  the  said  A  A,  in  a  plea  of  dower, 
wherein  she  demands  against  the  said  D  her  reasonable  dow- 
er in  a  certain  dwellinghouse,  with  the  lands  &c.,  bounded 
&c. ;  whereijpon  she  complains  and  says,  that  the  said  A  A, 
formerly  her  husband,  was  seized  in  his  demesne,  as  of  fee, 
of  the  premises,  during  the  coverture  of  the  said  A  A  with 
her,  the  said  B,  and  still  continues  so  seized  ;  that  she  has 
been  divorced  from  the  bonds  of  matrimony  with  the  said 
A  A  for  the  cause  of  adultery  committed  by  him ;  and  that 
since  the  said  divorce  was  bad,  and  for  a  month  before  the 
purchase  of  this  writ,  to  wit,  on  &c.»  she  demanded  of  the 


m»  LIBELS  BOB  IXrORCE. 

said  D,  then  and  ever  siiice  tenant  in  possession,  and  haTing 
the  immediate  estate  of  freehold  in  the  premises,  to  assign 
and  set  out  to  her,  her  reasonable  dower  in  the  premises, 
which  the  said  D  refused  to  do,  but  hath  deforced  and  still 
deforcetfa  her  thereof.  T.  Parsoks. 

Note.  Where  a  woman  had  received  part  of  her  dower  of  the  aame^ 
tenant  and  in  the  same  town,  at  common  law,  she  could  not  have  a  Writ 
of  Dower  und$  nihil  habet^  because  the  words  whereof  ehe  hoik  noMmg^ 
would  have  been  untrue.  She,  therefore,  was  obliged  to  have  recourse 
to  her  Writ  of  Right  of  Dower.  But  under  our  statute,  there  seems  to 
be  no  necessity  for  this.  If  the  words  ^'  whereof  she  hath  nothing,^  are 
not  true,  there  seems  to  be  no  necessity  for  inserting  them,  since  a  suffi- 
cient cause  of  action  appears  in  the  count  without  them,  in  the  allegaticHi 
of  the  demand  and  refusal  to  assign  Dower.  The  Writ  of  Right  of  Dow* 
er  contained  no  count,  and  was  a  mere  demand  of  Dower,  and  was  usu- 
ally thus ;  A  JB,  who  was  the  wife  of  B  B^  late  of  ^c.^  deceased^  by  C 
C,  her  attorney^  demands  against  the  said  D,  the  third  pari  of  one  mes- 
suage  4^.,  with  the  appurtenances^  situate  in  ^c,^  as  the  dower  of  her ^  ike 
said  A  B,  of  the  endowment  of  the  send  JB,  formerly  her  husoand^  ^ 
Booth,  1 18 ;  Rast.  2344.  It  is  therefore  apparent,  that  if  the  wasdn^ . 
*^  whereof  she  has  nothing,^  are  omitted,  the  count  will  contain  every 
thing  necessary  in  a  Writ  of  Right  of  Dower.  It  should  be  observed, 
that  this  form  of  a  Writ  of  Right  of  Dower  contains  no  allegation  of  a 
demand  to  have  Dower  assigned.  A  demand  is  made  necessary  by  tiie 
statute,  for  the  remedy  is  not  provided  until  aAer  demand,  and  the  aver- 
ment of  it  must  of  course  be  so,  because  the  count  should  contain  an 
averment  of  every  thing  necessary  to  maintain  the  action.  If  the  count 
in  Dower  unde  n^il  habet  should  not  contain  an  averment  of  a  demand, 
and  the  defendant  should  not  plead  in  abatement  or  in  bar,  it  seems  diffi- 
cult to  say  how  the  demandant  could  obtain  judgment,  if  the  wane  of 
such  allegation  in  the  writ,  were  pointed  out  in  the  arrest  of  judgment. 
Certainly  she  could  be  entitled  to  no  damages ;  for  they  are  to  be  asses- 
sed from  the  time  of  demand  only.  In  fact,  if  a  demand  is  not  alleged 
in  the  writ,  there  is  no  cause  of  action  apparent  in  the  declamtion,  under 
the  statute.  The  action  is  brought  prematurely,  and  the  want  of  a  de- 
mand is  matter  in  bar,  and  not  merely  in  abatement,  for  until  the  demand 
is  made,  the  demandant  \b  not  entitled  to  this  statute  remedy. 


LIBELS  FOR  DIVORCE. 

For  the  causes  for  which  a  divorce  from  the  bonds  of  Matrimony, 
will  be  decreed  in  Massachusetts,  see  Revised  Statutes,  chapter  76, 
section  5. 

These  causes  are,  adultery,  impotency,  being  sentenced  to  the  state 
prison,  or  any  jail,  or  house  of  correctkm,  for  the  term  of  aeven  years 
or  more,  dec. 

By  Section  6.  A  divorce  from  bed  and  board  will  be  decreed  for 
extreme  cruelties,  desertion,  or  a  gross  k/^  neglect  to  furnish  the  neces- 
saries of  life,  being  of  ahilt^  so  to  do,  teu 
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By  SaoliMi*  9^  U  and  11.  Ife  4m«M  riMiN  be  deew^ 
if  the  parties  hare  never  lived  together  as  roan  and  wile,  widiin  this 
state ;  nor  for  anj  cause  which  shall  have  occurred  in  any  other  state 
er  cfmntry,  unless  the  parties  had  previously  lived  together  as  husband 
and  wife  in  this  state ;  nor  for  any  cause,  which  shall  have  occurred  in 
any  other  stale  or  comtry,  uoless  one  of  the  parties  was  then  living 
within  this  state. 

A  libel  must  be  signed  by  the  libelant  if  of  the  age  of  legal  consent 
to  a  marriage^  otherwbe  by  a  guardian  or  by  a  next  friend  specially  ad- 
mittad  by  the  court    Sec.  12. 

The  following  decisions  refer  to  the  statutes  in  force  previous  to  the 
Sevised  Statutes,  but  for  the  niost  part  are  grounded  on  analogous  pro- 
visions. 

Where  a  libel  is  for  a  divoree,  a  vincfUoy  a  legal  marriage  most  first 
be  proved.  A  certificate  of  a  magistrate  is  not  evidence.  1  Mass. 
R.240. 

Where  the  charge  is  for  adultery,  confessions  of  the  guilty  party  are 
inadmissible  evidence.    2  Mass.  R.  154. 

Where  the  offence  is  committed  in  another  state,  and  the  libelant  re- 
taorem  mto  this  commonwealth  a Aerwards,  the  libel  will  be  *  dismissed. 
3  Massachusetts  Reports,  158.  But  if  the  parties  dwell  here  before 
the  commission  of  the  crime,  and  the  wrongdoer  commits  it  out  of 
the  county,  the  libel  will  be  sustained,  lb.  So,  if  the  libelant  lives 
in  this  country  and  the  respondent  appears  to  have  no  settled  resi- 
dence, but  the  crime  is  committed  out  of  the  commonwealth,  the  libel 
will  be  sustained.  Squire  v.  Squire^  3  Massachusetts  Reports,  184. 
But  if  the  marriage  is  solemnized  and  the  act  of  adultery  is  committed 
in  another  state,  and  the  libelant  removes  into  this  state,  leaving  the 
ofllender  behind,  the  libel  will  not  be  sustained.  Carter  v.  Carter ^  6 
Massachusetts  Reports,  263. 

If  a  person  in  this  state  removes  into  another  for  the  purpose  of  ob- 
taining a  divorce,  a  vinculoy  for  a  cause  not  sufficient  within  this 
state,  the  marriage  is  not  dissolved  thereby  in  this  state.  Inhabitants 
of  Hanover  v.  Turner ^  14  Mass.  R.  227. 

A  libel  must  be  signed  by  the  libelant  in  person ;  a  signing  by 
attorney  is  not  sufficient  Willard  v.  Willard^  4  Massachusetts  Re* 
ports,  506. 

The  court  will  suffer  a  libel  to  be  amended  by  inserting  another  act 
of  adultery,  and  will  grant  a  continuance  to  the  respondent  Tourte' 
lot  V.  Towrtelot,  4  Mass.  R.  506. 

Proof  of  a  second  marriage,  is  not  such  conclusive  proof  of  cohabita- 
tion as  will  sustain  a  libel  for  a  divorce.  Reemie  v.  Reemie^  4  Mass. 
R.  586. 

If  the  parties  live  together  af^er  notice  of  the  commission  of  the 
crime,  a  divorce  will  not  be  decreed.  North  v.  Norths  5  Mass.  R. 
320. 

In  Brown  v.  Broten^  Ib.^  a  witness  being  called  to  prove  the  charge, 
who  was  supposed  to  be  partUeps  criminis^  the  Court  said  they  would 
not  refuse  to  swear  him,  but  if  he  should  testify  that  he  knew  the  re- 
spondent to  bive  committed  the  crime,  they  should  inquire  of  him,  with 
whom  it  was  committed.  Thi$  was  for  the  purpose  oj  recommending 
to  the  soHcitor'generaly  to  lay  the  case  before  the  grand  jury.  But  cer- 
tainly, if  the  witness  bad  been  calledi  and  testified  that  he  knew  the  fact 


(MA  LIHSLS  FOK  DWGKS. 

to  have  been  committed,  he  was  under  no  oUigation  to  eriiaiDate  him- 
self, nor  could  any  confessioa,  extorted  from  him  under  the  appreheosioo 
of  committing  a  contempt  of  court,  if  he  declined  to  answer,  be  used 
against  him  with  propriety,  on  an  indictment  against  him  for  the  erime. 
Suppose  R  knows  that  S  has  committed  adultery  with  his  wife,  and 
he  libels  for  a  divorce,  and  summons  S  into  court  as  a  witness,  and  S, 
being  sworn  on  the  stand,  is  asked  what  he  knows  on  the  subject  of 
the  libel,  and  in  the  course  of  the  examination,  states,  that  he  knows 
that  on  such  a  day,  and  at  such  a  place,  the  woman  committed  the 
crime ;  to  all  the  various  questions,  how  he  knows  it  ?  Who  was  the 
partieeps  eriminis  1  Was  any  body  else  present  ?  Who  else  was  present  ? 
dec.,  dec.,  he  may  give  the  general  answer,  that  he  is  not  bound  to 
answer  the  question ;  and  if  asked,  as  perhaps  he  may  be,  though  with- 
out much  regard  to  legal  principle,  whether  he  himself  is  the  person, 
he  may,  in  like  manner,  decline  to  answer ;  but  if  he  says  that  he  is  not 
the  person,  then,  it  will  certainly  be  contempt  of  court  to  decline 
answering  those  questions.  But,  as  the  law  will  never  place  a  witness 
in  a  dilemma,  where  he  must  either  commit  perjury,  or  criminate  him- 
self, it  cannot  be  considered  a  contempt  of  court,  to  decline  answer- 
ing any  question,  a  direct  answer  to  which,  will  lay  him  under  such  a 
necessity. 


Of  the  Libel 

The  allegation  of  the  crime  of  adultery  in  a  libel  should  be  sufficient- 
ly certain  to  apprise  the  respondent  of  what  is  to  be  answered.  A  mere 
general  allegation,  without  time  or  place,  of  having  committed  the  crime 
of  adultery,  and  having  deserted  the  libelant,  is  too  loose.  Church  ▼. 
Churchy  3  Mass.  R.  157.  The  reason  of  which  seems  to  be,  that 
however  innocent  the  respondent  may  be,  it  wilt  be  impossible  for  him 
to  prepare  himself  to  rebut  the  charge  with  witnesses,  unless  some  par- 
ticular instances  are  alleged.  The  libel,  however,  may  be  amended, 
and  a  continuance  granted  to  the  respondent.     Ibid, 

Where  the  names  of  the  persons,  with  whom  the  adultery  is  sup* 
posed  to  have  been  committed,  are  known,  it  is  said  they  should  be 
named,  in  order  that  the  Attorney  General  may  prosecute  the  offend- 
ers ;  and  if  they  are  not  known,  there  must  be  an  averment  to  that  ef- 
fect in  the  libel.  Church  v.  Churchy  3  Mass.  Rep.  157  ;  Choate  ▼• 
Choate^  3  Mass.  R.  391.  Qucare  of  the  propriety  or  necessity  of  this, 
since  it  seems  so  inconsistent  with  decency  and  fairness  thus,  to  intro- 
duce on  the  records,  in  a  shameful  and  scandalous  manner,  the  names 
of  third  persons,  that  nothing  can  be  said  to  warrant  it ;  unless,  in  fact, 
there  is  a  necessary  presumption  that  such  persona  are  guilty  of  the 
crime,  or  that  otherwise  they  never  would  be  so  introduced.  But  since 
there  is  no  crime  so  great,  but  that  some  have  been  acquitted  of  it,  it 
follows,  if  any  respect  is  given  to  the  verdicts  of  juries,  that  there  are 
no  crimes  so  great,  but  men  may  be  accused  of  them,  and  yet  be  in- 
nocent. There  is  then  no  right  to  presume,  that  a  person,  named  as 
partieeps  criminia  in  a  libol,  is  guilty.  The  injustice  and  cruelty  of 
naming  a  third  person  in  a  libel  for  adultery,  as  particepe  eriminis^  lie 
here ;  that  such  third  persons  may  have  their  names  handed  down, 
and  perpetuated  on  the  records  of  the  state,  from  generation  to  genera- 
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tkm,  with  tfae  sdgma  of  an  iofemow  crhne  attached  to  them,  wiHioat 
having  had  notice,  and  without  any  opportunity  of  being  heard  or  show- 
ing tk^ir  innocence.  Let  a  case  be  suppoeed,  and  as  the  law  is  no  re* 
specter  of  persons,  a  strong  one  may  be  put  without  any  very  great 
improbability.  Let  it  be  supposed  that  a  married  woman  is  jealous  of 
her  husband,  and  that  she  has  suspicions  of  «)me  female  of  her  ae» 
quaintance,  perhaps  a  respectable  married  woman.  Suppose  she  diinka 
she  has  the  support  of  strong  circumstances,  to  believe  that  her  bus* 
band  has  committed  the  crime  with  this  woman,  but  which,  when  ex* 
plained  away,  are  perfectly  compatible  with  innocence.  Suppose  she 
libels  for  divorce,  for  adultery  committed  with  this  woman,  and  another. 
Suppose  the  criminality  of  the  husband  with  the  other  woman  is  con* 
clusively  proved,  on  another  specification  in  the  same  libel.  Now,  is 
it  to  be  tolerated,  that  the  recoids  shall  appear  in  the  manner  they  un* 
doubtedly  would  in  such  case,  if  the  libelant  must  name  the  pariieepM 
criminU^  when  known.  For  the  libel  is  against  A,  for  the  crime  of 
adultery,  committed  with  B,  and  also  with  C.  With  C  it  is  proved  by 
the  evidence  of  witnesses.  Against  B,  when  explained,  there  appears 
to  be  no  foundation  for  the  charge.  Now  the  decree  of  the  Court  will 
be,  that  the  allegations  of  the  libel  are  supported,  and  therefore  a  divorce 
is  decreed ;  the  consequence  of  which  is,  that  two  persons,  one  innocent 
and  the  other  guilty,  are  consigned  to  infamy  for  disgraceful  crimes, 
without  an  opportunity  of  beins  heard.  This  is  in  the  highest  degree 
unjust.  For,  if  they  are  named  in  the  libel  as  guilty  of  a  crime,  and 
evidence  is  received,  to  show  that  they  are  so,  then  they  ought  to  be 
made  parties,  and  notice  should  be  given  them.  For,  it  may  very  well 
be,  that  the  husband  may  be  innocent,  as  respects  these  persons,  and 
yet  be  unable  to  prove  it,  or,  he  may  have  been  proved  guilty  with 
others,  and  therefore  may  be  indifierent  about  showing  the  innocence  of 
himself  and  the  person  really  innocent,  and  yet  such  innocent  person 
may  be  able,  by  proving  an  alibi,  to  show  conclusively  her  innocence, 
but  is  not  permitted,  or  what  may  amount  frequently  to  the  same  thing, 
receives  no  notice  of  the  transaction  until  too  late.  There  is  another 
view  of  the  subject,  that  shows  the  extreme  impropriety  and  unreason- 
ableness of  this  practice.  The  law  gives  a  person,  whose  husband  com- 
mits adultery,  a  right,  on  proof  of  the  charge,  of  being  divorced.  Justice 
to  the  offending  party  requires  merely  a  distinct  specification  of  the 
charge,  so  that  he  may  know  what  to  answer.  This  may  be  done  by 
alleging  a  time  and  place  alone,  and  suffering  the  libelant  to  prove  an 
act  of  criminality,  at  no  other  times  or  places  than  are  specified  in  the 
libel.  There  is  no  necessity  of  naming  the  particeps  criminis  on  the 
record.  If  it  comes  out  on  the  trial,  who  that  person  is,  it  is  compara- 
tively of  little  consequence,  as  it  is  not  recorded,  and  as  it  is  much  more 
unlikely, 'that  a  charge  should  come  out  from  a  witness  against  an  indi- 
vidual who  was  inuQj^nt,  than  that  a  person  charged  in  the  libel,  should 
be  so,  against  whom  nb'Vitness  may  dare  to  appear.  But  the  law,  thus 
giving  a  right  of  divorce  to  an  injured  party,  should  be  put  in  force,  like 
other  laws.  The  Court  ought  to  throw  no  obstructions  in  the  way  to 
hinder  the  obtaining  of  a  divorce,  where  the  party  is  entitled  to  it. 
But  if  he  is  obliged  to  name  the  particeps  criminis  in  the  libel,  he  must 
seek  redress  at  a  very  great  peril.  What  can  be  a  more  infamous  libel 
or  slander  of  a  woman,  whether  married  or  single,  than  to  charge  her, 
as  particeps  criminis  with  an  adulterer,  in  a  libel  for  a  divorce  ?  And 
yet  the  libelant  must  run  the  risk  of  committing  this  offence,  in  en- 
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deavoring  to  obtain  redress  ibr  the  orime  committed  against  herself. 

And  suppose  it  turns  out,  that  she  cannot  substantiate  the  charge  against 
the  woman  named.  What  may  not,  in  the  mean  time,  have  been  the 
disastrous  consequences  to  her  character  and  prospects  in  life.  It  may 
have  been  done  in  her  absence,  when  she  knew  nothing  of  it  Suppose 
she  brings  her  action  for  a  libel,  against  the  libelant  for  a  divorce, 
what  plea  can  she  have  ?  She  could  only  plead,  not  guilty,  and  show 
probable  cause,  and  the  necessity  she  was  under  of  complying  with  the 
rule  of  the  courts  in  naming  the  plaintiff,  as  particeps  criminis^  with 
her  husband,  in  the  libel  for  a  divorce.  That  she  had  no  particular 
malice  would  probably  be  inferred  from  her  proving  the  charge  of  adul- 
tery against  her  husband,  with  another  person,  and  thereby  obtaining  a 
divorce  ;  and  perhaps  she  might  thus  avoid  vindictive  general  damages ; 
but  how  is  she  to  get  rid  of  special  damages,  which  may  be  alleged  and 
proved  in  such  a  case  to  a  ruinous  extent,  and  for  which  the  pkiintiflT 
will  be  entitled  to  recover  to  the  utmost  farthing.  To  write  a  mere  let* 
ter,  charging  a  respectable  woman  with  unchastity,  would  be  sufficient 
to  warrant  a  jury  in  giving  the  most  exemplary  damages,  without  any 
proof  of  special  injury.  How  much  more  so  to  put  such  a  charge  on 
the  records  of  the  courts,  which  are  to  remain  for  centuries,  thus  leaving 
an  indelible  stigma  on  the  woman  herself,  and  a  stain  on  all  her  family? 


Of  service  and  notice. 

The  manner  of  serving  notice  of  the  libel  is  precisely  pointed  out  in 
the  Revised  Statutes,  chapter  76,  sections  13,  14,  15,  16  and  17. 
The  following  decisions  are  under  the  provisions  of  the  former 
statutes. 

The  libel  must  be  filed  in  the  clerk^s  office,  and  must  be  served  on 
the  defendant  fourteen  days  before  the  sitting  of  the  court,  by  personal 
notice,  unless  the  defendant  is  out  of  the  commonwealth,  in  which  case 
newspaper  notice  is  sufficient.  Hopkins  v.  Hopkins^  3  Massachusetts 
Reports,  159. 

When  the  respondent  is  not  resident  within  the  State,  it  is  not  neces- 
sary to  file  the  libel  in  the  clerk^s  office,  but  it  should  be  so  stated  in 
the  libel,  or  the  court  cannot  dispense  with  personal  notice.  Choate  v. 
Choate,  3  Mass.  R.  392. 

The  libel  must  be  filed  fourteen  days  before  the  first  sitting  of  the 
court ;  to  file  it  fourteen  days  before  an  adjourned  sitting,  is  not  suffi- 
<Hent    5  Mass.  R.  197. 

The  pei^nal  notice  must  be  in  writing,  that  is,  a  copy  of  the  libel 
and  summons ;  reading  is  not  sufficient.  Smith  v.  Mannings  Ex*r,  9 
Mass.  R.  422. 

If  the  respondent  is  absent  at  sea,  and  expected  tor^p^^e  court 
will  not  proceed  upon  a  notice  in  a  Tkevts^w^sj^^^aateyTMaee^  7 
Mass.  R.  212.  •*" 

If  the  respondent  is  not  within  the  county  at  the  time  of  service,  nor 
rat  any  time  af^er,  the  court  will  not  proceed  on  notice  left  at  the  last 
:and  usual  place  of  abode ;  actual  notice  must  be  proved  where  practi- 
•cable.     Randall  v.  Randall^  7  Mass.  R.  502. 

Where  husband  becomes  insane  af\er  the  fact  charged  against  him  in 
the  libel,  the  court  will  not  proceed  until  a  guardian  is  appointed  to  him. 
Mansfield  v.  Mansfield^  13  Mass.  R.  412. 

•  Where  a  husband  procures  or  connives  at  an  adulterous  act,  a  divorce 
-will  not  be  granted.    Pierce  v.  Pierce^  8  Pick.  299. 
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Divorce  a  wtensa  H  ihtro. 

Under  the  statute  1785,  ch.  119,  to  sustain  a  libel  for  a  divorce  on 

the  ground  of  extreme  cruelty^  personal  violence  must  be  proved.     And 

therefore  desertion  of  a  wife  for  eight  years,  and  leaving  her  with  a 

lar^d  family  of  children  to  suffer  great   privations,  is  not  sufficient, 

Warren  v.  Warren^  3  Mass.  R.  321. 

A  libel  may  contain  a  charge  of  extreme  cruelty,  as  well  as  a  charge 
for  adultery,  and  the  court  will  decree  as  seems  just  and  lawful.  Young 
v.  Youngs  4  Mass.  R.  430. 

Unprovoked  personal  violence  is  sufficient  evidence  of  extreme  cruel* 
ty,  to  sustain  ihe  libel.     French  v.  French^  4  Mass.  R.  587. 

Living  together  after  the  violence  was  committed,  it  is  said,  will  be 
no  objection  to  granting  a  divorce,  a  mensa  ei  ikoro.  6  Mass.  R.  69. 
This,  however,  must  depend  upon  the  length  of  time ;  it  is  presumed 
that  if  the  parties  have  lived  together  two  or  three  years  in  harmony, 
after  an  assault  and  battery,  however  unprovoked,  the  court  will  hardly 
decree  a  divorce  for  that  act  though  it  might  have  been  sufficient  at 
firat 

Under  statute  1810,  ch.  119,  a  wife  may  be  divorced  a  mensa  el  thoro^ 
either,  1.  Whenever  her  hust)and  utterly  deserts  her  ;  2.  Whenever  he 
grossly,  or  waptonly  and  cruelly,  neglects  or  refuses  to  provide  suitable 
maintenance  for  her,  being  of  sufficient  ability  thereta  And  the  court 
have  the  same  authority  in  this  case  as  in  other  cases  of  divorce  a  m€n$a 
ft  Ihoro.    Further  act,  1820,  ch.  56. 

Libel  for  divorce  for  adtdlery. 

To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court 
next  to  be  holden  at  ^c,  wUMn  and  for  the  county  of  Sfc. 
on  Sec. 

A  B  of  &c.,  wife  of  C  B,  of  &c^  respectfully  libels  and 
gives  this  honorable  court  to  be  informed ;  that  she  was 
lawfully  married  to  the  said  C  B,  at  &c.,  on  &c.,  and  has 
had  by  him  four  children  who  are  now  living,  viz.  K  B,  L 
B,  M  B,  and  N  B  ;  that  your  libelant  since  their  inter- 
marriage has  always  behaved  herself  as  a  faithful,  chaste,  and 
affectionate  wife  towards  the  said  C  B ;  but  that  the  said 
C  B»  wholly  regardless  of  his  marriage  covenant  and  duty, 
on  divers  days  and  times  since  the  said  intermarriage,  mz.  on 
&c.jSMijigl^as  committed  the  crime  of  adultery  with  divers 
lewd  women^^g^ith  one  M  R,  one  N  R,  and  one  R  P, 
all  of  &c.,  and  with  clivers  other  lewd  women  whose  names 
are  to  your  libelant  unknown ;  that  the  said  C  B  and  the 
said  A  B,  in  her  right,  hold  in  lee  simple,  real  estate  of  the 
value  of  $ — y  within  this  commonwealth;  that  by  reason  of 
the  said  marriage,  the  said  C  B  has  received  perso  lal  es- 
fate  to  the  value  of  $ — ;  that  the  said  G  B  is  seize  I  in  fee 
in  his  own  right  of  a  valuable  real  estate,  situate  wit  lin  this 
commonwealth,  and  owns  and  has  a  large  and  valuable  per- 
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soDal  estate,  to  wit,  of  the  value  of  J|— ,  besides  the  per- 
sonal estate  which  he  received  by  reason  of  said  marriage  ; 
wherefore  the  said  libelant  prays  right  and  justice,  and  that 
she  may  be  divorced  from  the  bonds  of  matrimony,  between 
her  and  her  said  husband  ;  that  all  the  personal  estate,  which 
he  received  by  reason  of  said  marriage,  as  aforesaid,  or  a 
sum  of  money  equal  in  value  to  the  whole  of  the  same  per- 
sonal estate,  may  be  assigned  to  her,  for  her  own  use,  and 
that  the  custody  and  education  of  two  of  the  said  children, 
viz.  M  B  and  N  B,  on  account  of  their  tender  years,  may 
be  committed  and  intrusted  to  her ;  and  as  in  duty  bound 
will  ever  pray,  &c. 

Another;  mare  brief. 

A  D,  wife  of  C  D,  of  &c.,  libels  and  gives  this  honorable 
court  to  be  informed,  that  on  &c.,  at  &c.,  she  was  lawfully 
married  to  the  said  C  D,  and  hath  always  behaved  towards 
him  as  a  chaste  and  faithful  wife  ;  yet  the  said  C  D,  n^- 
lecting  his  marriage  vows  and  duty,  since  the  said  marriage, 
on  &c.,  at  &c.,  committed  the  crime  of  adultery  with  a  cer- 
tain lewd  woman,  to  your  libelant  unknown.  That  the 
said  C  D  has  a  peronal  estate  of  the  value  of  $  --,  which 
he  received  by  reason  of  the  said  marriage,  as  well  as  other 
personal  estate  of  the  value  of  $ — ;  wherefore  your  libel- 
ant prays  that  the  bonds  of  matrimony  may  be  dissolved  be- 
tween herself  and  the  said  C  D  ;  that  the  value  of  said 
personal  estate,  which  the  said  C  D  received  on  account 
of  the  said  marriage  may  be  restored  to  her ;  and  that  such 
further  provision  snould  be  made  for  her,  out  of  the  estate 
of  the  said  C  D,  as  this  honorable  court  may  consider 
just,  &c. 

JauU  lAbtl  for  marinerB*  wages. 

To  the  Honorable  J.  D.  Esq^  Judge  of  the  District  Court  ia 
and  for  the  District  of  Massachusetts.    ^ 

£  B,  J  G,  J  L,  and  J  S,  all  df  ^c^}i\  ttt^district  afore- 
said, seamen,  libel,  propound,  and  give  the  court  to  under- 
stand)  that  they  shipped  on  board  the  ship  Friendship,  of  &c. 
W  S,  of  &c.  in  said  district,  mariner,  commander,  at  the 
following  times  and  places,  to  wir,  the  said  B  on  &c.,  at  &c.; 
[*  the  said  G,  at  &c.,  on  &c.,  last ;  the  said  L,  on  &c.,  at  &c., 

and  the  said  S,  on  &c.,  at  &c.,  to  proceed  on  a  voyage  from 
&c.  to  &c.  in  said  district  of  Massachusetts,  where  the  said 
voyage  was  to  be  complete  and  ended,  as  seamen,  at  the 
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loiiowing  rate  of  wages,  to  wit,  the  said  B  at  ^12  per 
month,  the  said  G  at  $10  per  moDth,  the  said  L  at  ^0  per 
moDth,  and  the  said  8  at  $10  per  month.  And  your  libeU 
ants  aver,  that  the  said  ship  arrived  at  &c.  aforesaid,  her 
port  of  discharge,  in  safely,  on  &c.,  that  they  have  each 
performed  their  several  daties  on  board  said  ship  during  the 
whole  of  said  voyage,  and  were  there  severally  discharged 
therefrom,  to  wit,  on  &c. ;  and  that  there  is  due  and  unpaid 
to  your  libelants,  for  their  wages  on  board  of  said  ship 
during  said  last  voyage,  the  following  sums,  to  wit,  to  said 
B  the  sum  of  $108,  to  said  C  $90,  io  said  L  $360,  and 
to  said  S  $100,  which  said  master  has  refused  and  still 
refuses  and  neglects  to  pay.  Wherefore  your  libelants 
humbly  represent,  that  ten  days  having  elapsed  since  said 
discharge,  and  that  a  dispute  having  arisen  between  the 
said  master  and  them  touching  said  wages ;  they  therefore 
pray  your  honor  to  summon  said  W  S,  the  master  of  said 
ship,  to  appear  before  your  honor,  to  show  cause  why 
admiralty  process  should  not  issue  agiunst  said  ship,  her 
tackle,  apparel,  and  furniture,  according  to  the  course 
of  admiralty  courts,  to  answer  for  said  wages;  and  as 
in  duty  bound  will  ever  pray.  W.  T.  Jlttorney  to  Libel- 
ants. 

NoTS.     To  the  foregoing  libel  the  following  plea  teas  pleaded. 

At  a  District  Court  holden  at  &c.  within  and  for  the  same  district,  on 
&c.,  hefore  the  Hon.  J.  D,  Esq.,  Judge  of  the  same  court. 

And  now  A  W  and  J  P  of  S,  in  tne  same  district,  merchants,  come 
into  court,  and  in  answer  to  the  libel  of  £  B,  J  C,  J  L,  and  J  S,  against 
the  ship  Friendship,  humbly  propound  and  show  to  the  said  judge  the 
following  articles. 

1.  That  they,  the  said  W  and  P,  were  the  sole  owners  of  the  ship  during 
the  said  voyage,  and  now  are  the  sole  owners  thereof,  and  that  the  said 
W  S  was  during  the  said  voyage  commander  thereof. 

2.  That  the  said  B  shipped  as  a  seaman  on  board  said  ship,  on  the 
third  day  of  &c.  last,  for  the  monthly  wages  of  912,  and  has  received 
one  month^s  advance  wages,  and  91,78  hospital  money ;  that  the  said  C 
shipped  as  a  seaman  on  board  the  said  ship,  on  the  twenty-second  day 
of  &c.  last,  for  the  monthly  wages  of  910,  and  has  received  one  month^s 
advance  wages,  and  91,78  hospital  money;  that  the  said  S  shipped 
as  a  seaman  on  board  said  ship,  on  the  third  day  ^.  last,  for  the 
monthly  wages  of  910,  and  has  received  one  month's  advance  wages  and 
91)78  hospital  money ;  that  the  said  L  shipped  as  a  seaman  on  board  said 
ship,  on  the  fifteenth  da/ of  &c.,  in  the  year  ^.,  for  the  monthly  wages 
of  912,  and  has  received  941,07,  including  93,07  hospital  money  ;  and 
that  the. said  seamen  were  discharged  from  the  said  ship  on  the  thirtieth 
day  of  ^.  last. 

3.  That,  during  the  said  voyage,  and  while  the  said  seamen  were  on 
board,  together  with  thirteen  other  seamen  belonging  to  the  said  ship, 
whose  names  are  W  W,  C  V,  J  P,  C  H,  J  L,  J  1\  J  W,  P  R,  J  S,  T  T, 
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F  W,  J  Ot  and  N  A,  there  were  embezzled  by  the  nM  crew,  or  by 
some  of  them,  who  are  uaknown,  or  by  others  unknown,  by  the  negli* 

gence  of  the  said  crew,  a  part  of  the  cargo  of  the  said  ship,  to  wit,  ten 
bates  of  browb  nankins  of  the  value  of  $900,  ninety  pieces  of  brown 
nankins  of  the  value  of  981,  and  one  bale  of  blue  nankins  of  the  valae 
of  9125,  amounting  in  the  whole  to  91106,  which  the  said  seventeen 
seamen  are  accountable  for  and  bound  to  pay  for,  «nd  have  the  same 
deducted  from  their  wages  unless  they  or  some  one  or  more  of  them, 
will  discover  the  person  or  persons,  who  in  fact  embezzled  the  same 
nankins,  without  any  negligence  on  the  part  of  the  crew.  Wherefore 
the  respondents  pray,  that  one  seventeenth  part  of  the  value  of  said 
nankins,  being  965,06,  may  be  deducted  from  the  wages  of  each  of  the 
said  libelants,  and  that  the  residue  of  their  wages  aAer  the  said  dedoc- 
tion,  the  said  respondents  always  have  been,  since  the  end  of  the  said 
voyage,  and  now  are  ready  to  pay  ;  and  thereupon  the  said  respondents 
pray  that  upon  the  payment  of  the  said  residue  respectively,  the  said 
libel  may  be  dismissed  with  costs.  A.  W.,  J.  P. 

Thsofh.  Parsons. 
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By  joint  tenanU. 

In  a  plea  of  partition ;  for  that  the  said  R,  and  H,  bis 
wife,  in  her  right,  B,  and  L,  in  her  right,  and  T  D,  bold 
together  one  undivided  tract  of  land  &c.,  of  which  it  apper- 
tains to  the  plaintiffs  [naming  them]  to  hold  five  ninths,  and 
the  said  T  D  [defendant,]  the  other  four  ninths,  which  they 
may  severally  bold ;  but  the  said  T  D  denies  to  make  par- 
tition thereof  between  him  and  the  plaintiffs,  and  will  not 
permit  the  same  to  be  done,  against  the  law  in  such  case 
made  and  provided;  whereot  the  plaintiffs,  in  manner 
aforesaid,  bring  this  suit,  &c.     See  Cro.  Eliz.  64. 

By  parceners. 

In  a  plea  of  partition ;  for  that  the  said  T  and  S  [defend- 
ants,] and  M  [plaintiff]  hold  in  common  and  undivided,  a 
certain  messuage  &c.,  as  of  the  inheritance,  which  was  of 
R,  deceased,  grandfather  of  the  said  T,  S,  and  M,  whose 
heirs  they  are,  after  the  death  of  C,  deceased,  father  of  the 
plaintiffs,  and  son  of  the  said  R,  to  whom  the  said  R  devised 
the  same  messuage  &c.,  to  hold  as  an  fstate/or  life;  where- 
upon, by  law  and  by  right,  it  appertains  to  the  said  T,  to 
hold  to  himself,  in  severalty,  one  third  part  thereof;  to  the 
said  S,  to  hold  &c.  one  third  part  thereof;  and  to  the  said 
M,  to  hold  &c.  another  third  part  thereof;  so  that  the  said 
T,  S,  and  M,  may  separately  hold,  possess,  and  enjoy  their 
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said  respective  third  parts  in  severalty ;  nevertheless,  the 
said  T  and  S,  though  often  requested,  unjustly  refuse  to 
make  partition  of  the  said  messuage  &c.,  according  to  the 
law  and  custom  of  this  commonwealth,  and  will  not  permit 
the  same  to  be  made. 

By  tenants  in  common. 

In  a  plea  of  partition ;  for  that  the  plaintiff  and  the  said 
B  bold  together  a  certain  undivided  piece  of  land  &c., 
whereof  it  appertains  to  the  plaintiff,  and  his  heirs,  to  have 
a  sixth  pare,  and  to  the  said  B  to  have  the  residue,  in  pro- 

Eortion  and  manner,  and  of  such  estate,  to  the  plaintiff  un- 
nown,  to  hold  to  them  in  severalty ;  so  that  the  plaintiff 
and  said  B,  their  several  parts  aforesaid,  of  the  premises 
aforesaid,  may  severally  appropriate  to  themselves ;  yet  the 
said  B  unjustly  refuses  to  make  partition  thereof  between 
them,  and  will  not  suffer  the  same  to  be  done,  according 
to  the  law  in  that  case,  &c. 

The  same^  by  baron  and  feme. 

In  a  plea  of  partition  ;  for  that  the  said  B,  and  C  in  her 
right,  and  the  said  D  [defendant,]  hold  together,  in  common 
and  undivided,  a  certain  tract  of  land  &c.  whereof  it  apper- 
tains to  the  said  B  and  C,  and  her  heirs,  to  have  oue 
moiety  of  said  land  &c.,  in  severalty,  and  to  the  said  D 
and  his  heirs,  to  have  the  other  moiety  thereof,  with  the 
appurtenances,  in  severalty;  so  that  the  said  B  and  C, 
and  the  said  D,  their  several  parts  aforesaid,  may  sever- 
ally  to  themselves  appropriate ;  but  the  said  D,  though 
often  requested,  will  not  make  partition  thereof,  in  form 
aforesaid,  nor  suffer  the  same  to  be  made ;  to  the  damage  &c. 

Trowbridge. 

Petition  for  partition. 

Humbly  shews  A  B,  of  &c.,  and  C  D,  of  &c.,  that  they 
are  seized  in  fee  simple^  and  as  tenants  in  common,  of  and 
in  a  certain  real  estate  &c.  [descriplum^'}  the  said  A  B  of 
one  undivided  ninth  part,  and  the  said  C  D  of  one  undi- 
vided tenth  part,  with  E  F  and  certain  other  persons  un- 
known to  your  petitioners  ;  that  they  cannot  possess,  occu- 
py and  improve  the  said  parts  to  any  advantage,  while  the 
same  lie  in  common  and  undivided  as  aforesaid,  but  wholly 
lose  the  profits  thereof;  wherefore  they  pray  that  notice 
may  be  issued,  in  due  form  of  law;  ana  that  their  said 
parts  may  be  set  off  and  assigned  to  them,  in  severalty ; 
and  your  petitioners  shall  ever  pray. 
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SUMMONS  TO  WARRANTORS,  VOUCHEES,  &a 

Summons  to  warrantor. 

Whereas  W  S,  of  &c.,  and  his  wife,  in  her  right,  did 
sue  out  of  the  clerk's  office  of  our  Court  of  C.  P.,  for  our 
said  county  of  &c.,  a  writ  of  original  summons  against  C 
P,  of  &c.,  which  writ  was  returnable  into  our  Court  of  C. 
P.,  to  be  holden  at  &c.,  within  &c.,  on  &c. ;  and  there- 
in and  thereby  did  demand  against  the  said  C  P,  the 
possession  of  &c.  At  which  same  court  the  said  C  P  ap- 
peared by  his  attorney ;  and  on  motion  to  the  justices  of  the 
said  court,  wherein  the  said  C  P  suggested,  that  he  claimed 
the  said  real  estate  by  descent  from  his  father,  E  P,  Esq., 
deceased,  to  whom  one  I  Q,  late  of  &c.,  conveyed  the 
same,  and  prayed  our  said  Justices,  that  the  said  action 
should  be  continued  to  our  Court  of  C.  P.,  next  to  be  hold- 
en  at  &c.,  within  ^c,  on  &c.,  that  the  heirs  at  law  of  said 
I  Q  might  be  notified  of  such  suit,  then  pending,  and  take 
the  defence  thereof  upon  them,  if  they  see  fit ;  which  was, 
by  the  said  justices,  then  and  there  granted.  We  command 
you,  therefore,  that  you  summon  and  give  notice  unto  the 
heirs  at  law  of  the  said  I  Q,  to  wit,  \namng  (Aem,]  if  they 
may  be  found  in  your  precinct,  of  the  said  suit,  pending 
as  aforesaid  between  the  said  S  and  wife,  against  the  said 
C  P,  and  that  they  appear  at  our  Court  of  C  P,  next  to 
be  holden  at  &c.,  on  &c.,  as  aforesaid  (if  they  see  fit,)  to 
take  the  defence  of  the  said  suit  upon  them.  And  of  this 
writ,  and  your  doings  therein,  you  are  to  make  true  return 
into  our  said  court,  next  to  be  holden,  &c.     Witness,  &c. 

Pulling. 

SwmmonB  and  voucher  to  executors  of  warrantor^  by  warrantees  and  as- 
signees of  warrantees. 

Whereas  R,  of  &c.,  and  H  of  &c.,  did  sue  out  of  the 
clerk's  office  of  our  Court  of  C.  P.  for  said  county  of  &c. 
an  original  summons  agmnst  N  and  P  [defendants,]  which 
writ  was  returnable  into  our  said  Court  of  C  P,  holden  at 
&/C.,  on  &c, ;  and  therein  and  thereby  did  demand  against 
the  said  &c.»  [defendants,]  certain  tracts  of  land  &c.,  in  a 
plea  of  land,  wherein  the  plaintiffs  demand  &c.  [as  in  the 
declaration.']  At  which  court  the  said  &c.  [defendants]  ap- 
peared, and  severally  said,  that  S  O  in  his  lifetime,  by  his 
deed  of  bargain  and  sale,  dated  Slc^  conveyed         .  acres  of 
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said  land  to  one  X,  and  his  heirs  and  assigns^  with  tcarranty. 
And  the  said  X,  afterwards,  by  his  deed  of  bargain  and  sale, 

conveyed  the  said acres  to  the  said  N  [defendant] 

and  his  heirs ;  by  virtue  of  which  said  last  mentioned  deed, 
the  said  N  now  holds  the  said  land.  And  the  said  S  6, 
by  his  other  deed  of  bargain  and  sale,  dated  &c«,  conveyed 
■  acres  more  of  said  land  to  said  N,  bis  heirs  and  as- 
signs,  wUh  warranty  ;  by  virtue  of  which  he  now  holds  it. 

And  that  the  said  S  G,  in  his  lifetime,  by  his  other  deed 

of  bargain  and  sale,  dated  &c.,  conveyed acres  more 

of  said  tracts  of  land  to  one  I  G,  his  heirs  and  assigns,  unlh 
warranty.  And  the  said  I  G,  by  his  deed  of  bargain  and 
sale,  conveyed  the  said acres  to  the  said  P  [defend- 
ant], and  his  heirs  and  assigns ;  by  virtue  of  which  he  now 
holds  it. 

And  at  which  court  the  said  N  and  P  prayed  the  justices 
of  said  court,  that  said  action  should  be  continued  to  the 
Gourt  of  G.  P.,  next  to  be  holden  at  &c.,  on  &c. ;  that  H 
and  O,  executors  of  the  last  will  and  testament  of  said  S 
G,  the  aforesaid  warrantor,  might  be  notified  of  such  suit 
pending,  and  take  upon  themselves  the  defence  thereof; 
which  was  granted  by  the  said  court.  We  command  you, 
therefore,  &c.  [as  in  the  preceding  form.'] 

Sufnmofut  and  Meveranee, 

Summon  A  B,  and  G,  his  wife,  together  with  I  K,  of 
&c.,  and  L,  his  wife,  in  her  right,  O,  P,  and  Q,  spinsters  and 
infants,  who  sue  by  said  A  B,  their  next  friend  ;  to  pursue, 
if  they  see  cause,  an  action  of  ejectment  against  W  &c., 
begun  and  prosecuted  at  our  inferior  *Gourt  &c.,  held  at 
&c.,  on  &c.,  by  the  said  &c. ;  as  they,  the  said  &c.  are  co- 
heirs of  one  M  N,  late  of  &c. ;  wherein  they  demand 
against  said  W  their  right,  as  co-heirs  as  aforesaid,  to  a  cer- 
tain tract  of  land,  situate  &c.  And  have  you  there  this 
writ  &c.     Rast.  35 1 ,  356.  ^  Chipman. 
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Assignee  of  mortgagor  v.  Assignee  of  mortgagee. 

Gomplains  I,  of  &c.,  that  one  S,  of  &c.,  was  on  &o., 
seized  in  fee  of  a  certain  piece  or  parcel  of  land,  situate 
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&LC. ;  and  being  so  seized  thereof,  did  then  and  there,  by 
his  deed  of  bargain  and  sale  of  that  date,  duly  executed 
Sfc.^  convey  the  aforesaid  parcel  of  land  to  one  N,  of  &lc^  to 
have  and  to  hold  the  same  to  him,  his  heirs  and  assigns,  up- 
on the  condition,  t?tr.  that  if  &c.,  then  the  above  writtea 
and  foregoing  deed  to  be  void.  And  afterwards,  on  &c^ 
the  said  N,  by  his  deed  of  that  date,  for  a  valuable  consid- 
eration &c.,  did  bargain,  sell,  transfer,  assign,  and  set  over  to 
F,  of  &c.,  [respondent,]  the  above  described  parcel  of  land 
&c.  to  have  and  to  hold  the  same  to  him  the  said  F,  his 
heirs  and  assigns  forever.  And  afterwards,  on  &c.,  the  said 
S,  being  in  actual  possession  of  the  premises,  by  his  deed 
ice.,  here  in  court  to  be  produced,  conveyed  ^c,  to  I  [plain- 
tiff ]  to  have  and  to  hold  to  him,  his  heirs  and  assigns ; 
subject  to  the  aforesaid  conveyance,  in  mortgage  thereof 
to  the  said  N,  and  upon  said  condition  also,  to  wit,  that  if 
&c. ;  and  that  afterwards,  on  &c.,  the  said  I,  being  then  in 
possession  of  the  said  premises,  the  said  S,  not  having  paid 
at  that  time  any  part  of  the  principal  sum  of  money  men- 
tioned in  the  condition  of  his  deed  of  mortgage,  or  in  any  way 
discharged  or  performed  the  same  condition,  did  then  and 
there,  by  his  deed  &c.,  here  in  court  to  be  produced,  for  a 
valuable  consideration  therein  expressed,  remise,  release  &c. 
10  said  I,  bis  heirs  and  assigns  forever,  all  his  right  &c.,  to 
have  and  to  hold  the  same  to  the  said  I,  his  heirs  &c. ;  by 
force  of  all  which,  the  said  I,  became  seized  of  the  right  in 
•equity  to  redeem  said  piece  of  land,  and  entitled  to,  and  had 
a  right  to  redeem  the  same,  by  paying  to  said  F,  to  whom 
said  mortgaged  premises,  and  the  sums  of  money,  mention- 
ed in  the  condition  of  said  deed  of  mortgage  from  said  S  to 
said  N,  were  bargained,  sold,  and  assigned  as  aforesaid, 
.all  the  sums  of  money  mentioned  in  said  deed  of  mortgage 
from  said  S  to  said  N,  and  lawful  interest,  and  all  damages 
and  costs  that  had  Jiappened  or  accrued  to  said  N  or  F,  or 
•either  of  them,  by  reiason  of  said  debts  or  demands,  and  of 
their  not  having  been  sooner  paid  by  said  S ;  all  which  the 
said  F  well  knew,  and  thereof,  afterwards,  on  &c.,  at  &c., 
had  notice.  And  the  said  I,  at  &c.,  afterwards,  on  &c.,  in 
order  to  redeem  said  piece  of  land  with  the  appurtenances, 
from  said  F,  tendered  to  him,  being  then  and  there  in  posses- 
sion of  said  premises,  and  holding  the  same  in  his  own  right, 
by  virtue  and  force  of  said  deed  from  said  N,  to  him,  the  said 
F,  as  aforesaid,  the  aforesaid  sums  of  $  — ,  principal  money 
mentioned  in  the  condition  of  said  deed  of  said  S  to  said 
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N,  and  the  further  sum  of  $ —  for  the  interest  of  said  prin- 
cipal money  that  was  then,  or  might  be  due  to  him,  the  said 
F,  as  aforesaid,  after  deducting  the  rents  and  profits  of  said 
land,  which  he  had  received,  over  and  above  any  repairs 
and  improvements  made  by  him  or  said  N,  of  or  upon  (he 
premises;  and  to  satisfy  and  to  pay  him  for  all  costs  (hat 
had  arisen  [as  in  the  condition]  or  accrued  to  said  F  by 
reason  of  said  sums  not  having  been  sooner  paid  or  dis- 
charged ;  the  aforesaid  sums  so  tendered  being  $ — ;  and 
then  and  there  requested  him,  the  said  F,to  accept  the  same 
and  to  deliver  him  possession  of  said  piece  of  land,  and  to 
seal,  execute  and  acknowledge  a  deed  of  release  and  quit- 
claim thereot^  to  him,  the  said  I ;  but  he  refused  to  accept 
the  same  money,  or  deliver  possession  of  said  land  to  him, 
the  said  I,  or  execute  any  deed  of  release  or  quitclaim  there- 
of, and  wholly  denies  the  right  of  redemption  of  the  same 
to  him,  the  said  I,  and  continues  to  hold  him  out  of  the  same ; 
to  the  damage  of  him,  the  said  I,  as  he  saith,  the  sum  of 
$ — ;  whereupon  he  brings  this  suit,  and  humbly  prays 
your  honors  to  consider  the  matter  in  equity ;  and  producing 
and  lod$i;ing  here  in  court,  the  said  sum  of  money  for  said 
F,  for  him  to  take  such  part  thereof  as  may  be  found  to  be 
due,  he,  the  said  I,  prays  to  be  restored  both  to  the  title  and 
possession  of  the  piece  or  parcel  of  land  aforesaid,  and  to 
be  allowed  his  costs.  Signed,  &c.  Stcinneftonj  jun.  v. 
Fuller.  W.  Prescott. 

Note*  This  bill  was  brought  on  the  old  act  of  1698.  See  the  late 
StaitUes  on  ike  subfect, 

Drusi  mortgagor  ▼.  AdminUtraior  and  heirs  of  mortgagee  and  trtutee. 

We  command  you  that  you  summon  A,  of  &c»,  adminis- 
trator of  the  goods  and  estate  ot  M  C,  late  of  &c.,  de- 
ceased, intestate,  B,  C,  &c.,  being  the  heirs  at  law  of  the 
said  M  and  F,  of  &c.,  to  answer  to  W,  of  &c.,  in  a  case  iti 
equity ;  wherein  the  said  W  complains  and  says,  that  the 
said  F,  on  &c.,  at  &c.,  bid  off  and  purchased  for  the  said 
W,  at  his  request,  (he  following  parcels  of  land  and  dwelling- 
house,  viz.  &c.  which  said  parcels  of  land  and  dwelling- 
house  were  then  and  there  sold  at  public  vendue,  for  the 
sum  of  $^-,  which  said  sum  was  then  paid  therefor ;  and 
thereupon,  afterwards,  on  &c.,  the  same  parcels  of  land  and 
house  were  conveyed  to  the  said  F,  to  hold  in  trust  for  the 
said  W,  who  had  paid  the  whole  consideration  therefor,  as 
aforesaid.    And  afterwards,  on  the  same  — —  day  of  &c., 
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the  said  F,  being  seized  of,  and  holding  said  parcels  of  land 
and  said  dwellinghouse  in  trust  ibr  said  W,  then  and  there, 
by  his  direction  and  appointment,  by  his,  the  said  F's,  deed 
of  bargain  and  sale,  of  that  date,  by  him  signed,  sealed,  and 
delivered,  and  duly  acknowledged,  conveyed  in  mortgage 
the  said  parcels  of  land,  and  said  buildings,  to  the  said  M 
C,  then  living,  as  collateral  security  for  the  payment  of  the 
sum  of  $ — ,  and  lavirful  interest  therefor,  which  sum  the 
said  M  C  had,  on  that  same  day,  loaned  to  the  said  W  for 
one  year  then  next  ensuing,  and  now  past.  And  the  said  M 
C  then  and  there,  by  her  deed  of  that  date,  by  her  signed, 
sealed,  and  delivered,  and  here  in  court  to  be  produced,  ac- 
knowledged and  agreed,  that  she  had  a  deed  of  said  F  of 
the  parcels  of  land  and  buildings  aforesaid,  for  security  for 
the  sum  of  0 — ,  that  she  paid  to  the  said  W  (meaning,  he 
avers,  the  said  $ — ,  which  she  had  loaned  to  the  said  W  as 
aforesaid  ;)  and  that  if  the  said  W,  his  heirs  or  assigns 
should  pay  said  sum  of  $ — ,  and  the  interest  therefor,  at  or 
before  &c.,  then  next  ensuing,  then  she  would  convey  unto 
him  the  said  parcels  of  land  and  buildings  again ;  but  in  case 
the  said  W  did  not  pay  the  aforesaid  sum  of  money  and  in- 
terest to  her,  at  or  before  said day  of  &c.,  then  the 

same  land  and  buildings  were  not  to  be  conveyed  to  him, 
but  to  be  held  by  her,  as  by  said  F's  deed  was  expressed. 
And  she  did  therein  covenant  and  agree  with  said  W,  that 
if  be  should  well  and  truly  pay  the  said  sum  of  $ — ,  and  in- 
terest, she  would  thereupon  return  him  said  land. 

And  the  said  VV  says,  that  the  said  M  G,  at  the  time  the 
said  F  made  and  delivered  his  aforesaid  deed  to  her,  as 
aforesaid,  occupied  the  said  bouse,  and  part  of  the  land 
aforesaid,  as  tenant  to  the  said  W ;  and  that  she,  from  that 
time  until  her  death,  which  happened  on  &c.  last  past,  con- 
tinued to  occupy  said  house,  and  part  of  said  land  as  tenant 
to  said  W,  and  that  he  occupied  the  other  part  of  said  land ; 
and  that  since  the  decease  of  the  said  M  U,  the  said  A,  as 
administrator  of  her  goods  and  estate,  hath  entered  into  said 
house  and  land,  for  and  because  the  condition  aforemention- 
ed,  to  be  performed  by  said  W,  was  broken,  and  hath  con- 
tinued possession  unto  this  time. 

And  the  said  W  further  says,  that  afterwards,  on  &c.  last 
past,  at  &c.,  he,  in  order  to  redeem  said  house  and  parcels 
of  land,  tendered  and  offered  to  said  A,  administrator  of  the 
goods  and  estate  of  said  M  C  as  aforesaid,  the  sum  of  j^— , 
lor  the  payment  of  the  said  sum  of  $ — ^  due  from  him  to 
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said  Ay  as  administrator  as  aforesaid,  and  to  secure  the  pay- 
ment whereof,  said  house  and  parcels  of  land  were  convey* 
ed  to  the  said  M  C  as  aforesaid,  and  the  lawful  interest 
thereof  then  due,  and  all  costs  which  said  M  C,  in  her  life- 
time, and  the  said  A,  since  her  decease,  had  incurred  about 
or  respecting  said  house  and  parcels  of  land,  and  of  all  sums 
of  money  which  he  had  disbursed  and  expended  in  neces- 
sary repairs,  over  and  above  what  the  rents  and  profits 
thereof  amounted  to,  upon  a  just  computation ;  and  then 
and  there  requested  him  to  accept  the  same,  and  to  deliver 
possession  of  the  premises  to  him,  and  to  discharge  the  said 
mortgage  thereof,  by  release,  quitclaim,  or  some  other  legal 
conveyance.  And  the  said  W  avers,  that  the  said  sum 
of  $ — ^  so  by  him  tendered  to  said  A,  did  then  and  there 
exceed  the  whole  principal  money,  which  said  house  and 
parcels  of  land  were  conveyed  to  secure  the  payment  of,  as 
aforesaid,  and  all  the  interest  then  due  thereon,  and  all  costs 
which  had  been  incurred  by  the  said  M  C  and  said  A  on 
account  of  said  house  and  parcels  of  land,  or  debt,  together 
with  all  sums  of  money  disbursed  and  expended  by  said  M, 
in  her  liietime,  or  the  said  A,  or  her  aforesaid  heirs  at  law, 
or  any  of  them,  since  her  decease,  in  repairing  the  fences 
or  buildings  on  said  lands,  and  advancing  and  bettering  said 
premises,  over  and  above  what  the  rents  and  profits  thereof, 
received  by  her,  in  her  lifetime,  and  the  said  A,  and  her  said 
heirs  at  law,  after  her  decease,  did  amount  to,  upon  a  just 
computation ;  and  yet  the  said  A,  administrator  as  aforesaid, 
wholly  denies,  and  the  said  B,  G,  &c.,  the  heirs  at  law  of 
said  M  C,  deceased,  wholly  deny,  and  the  said  F  also  doth 
deny  the  right  of  redemption  of  said  premises  to  him,  the 
said  W;  and  they  continue  to  hold  him  out  of  the  same;  to 
the  damage  of  him,  the  said  W,  as  he  says,  the  sum  of 
^000 ;  wherefore  he  brings  this  suit,  and  prays  your  hon- 
ors to  consider  his  case  in  equity,  and  that,  upon  his  pro- 
ducing and  lodging  in  Court  all  such  sums  of  money  as  your 
honors  shall  find  to  be  due  to  the  said  A,  in  his  said  capaci- 
ty, he  may  be  restored  'to  the  title  and  possession  of  the 
divellinghouse  and  parcels  of  land,  and  other  buildings 
aforesaid.  fVittridge  v.  Cross  et  al.  S.  J.  C,  Essex^  J^ov. 
Term,  1800.  W.  Prescott. 

Mortgagor  v.  Mortgagee^  to  redeem* 

In  a  case  in  equity,  wherein  the  said  R  complains  and  says, 
that  on  &c.,  being  seized  in  his  demesne,  as  of  fee,  of  a  dwel- 
linghouse,  parcel  of  land,  and  other  buildings  thereon,  situate 
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&c.,  bounded,  &c.,  be  then,  at  S  aforesaid,  bj  bis  deed  of 
bargain  and  sale,  of  that  date,  by  him  duly  executed  and  ac- 
knowledged, did  bargain,  sell  and  convey  in  mortgage  to  the 
said  D  [defendant]  the  said  premises,  to  have  and  to  hold 
the  same  to  her,  and  her  heirs  and  assigns  forever,  upon  this 
condition,  that  if  the  said  R,  his  heirs,  executors,  adntiDis- 
trators  or  assigns,  should  pay  to  the  said  D,  or  her  execu- 
tors, administrators  or  assigns,  the  sum  of  $ — ,  with  lawful 
interest  therefor,  in  one  year  from  the  said  date  thereof,  now 
past,  according  to  the  condition  of  his  bond  given  her  that 
same  day,  then  that  deed,  as  well  as  said  bond,  to  be  void. 
And  the  said  R  saith,  that  she  there,  on  &c.,  entered  into 
the  said  house  and  land,  for  and  because  the  aforesaid  con- 
dition of  his  said  deed  was  broken,  and  bath  continued  pos- 
session thereof  to  this  day ;  and  that  he  afterwards,  on  &c^ 
in  order  to  redeem  said  house  and  land,  tendered  and  offer- 
ed to  said  D  the  sum  of  &c.,  for  the  payment  of  the  sum 
then  due  from  him  to  her,  upon  and  by  virtue  of  said  bond, 
for  securing  the  payment  of  which,  said  hous^  and  land  were 
conveyed  in  mortgage  to  said  D  as  aforesaid,  and  all  costs 
which  she  had  incurred  about  or  respecting  said  house  and 
land,  and  of  all  sums  of  money  which  she  bad  disbursed 
and  expended  in  necessary  repairs,  over  and  above  what  the 
rents  and  profits  thereof  amounted  to,  upon  a  just  comput- 
ation ;  and  then  and  there  requested  her  to  accept  the  same, 
and  to  deliver  possession  of  the  premises  to  him,  and  to  dis- 
charge the  said  mortgage  thereof,  by  release,  quitclaim,  or 
some  other  legal  conveyance.  And  the  said  R  says,  that 
the  said  sum  of  &c.,  so  by  him  tendered  to  the  said  D,  did 
then  and  there  exceed  the  whole  principal  and  interest 
then  due  on  and  by  virtue  of  said  bond^  and  which  said 
house  and  land  were  conveyed  to  her,  to  secure  the  pay- 
ment of  as  aforesaid,  and  all  costs  which  had  been  incurred 
by  her,  on  account  ot  said  house  and  land,  and  debt,  to- 
gether with  all  sums  of  money  disbursed  and  expended  by 
said  D  in  repairing  said  house,  and  the  buildings  and  fences 
on  said  land,  and  advancing  and  bettering  said  premises, 
over  and  above  what  the  rents  and  profits  thereof,  received 
by  her,  did  then  amount  to,  upon  a  just  computation  ;  and 
yet  she  wholly  denies  the  right  of  redemption  of  said  pre- 
mises to  him,  the  said  R;  and  she  continues  to  hold  him  out 
of  the  same,  to  his  damage,  as  he  says,  $2000 ;  wherefore 
he  brings  this  suit,  and  prays  your  honors  to  consider  his 
case  in  equity,  and  that,  upon  bis  producing  and  lodging  in 
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court  all  such  rams  of 'money  as  your  honors  shall  find  to 
be  due  to  the  said  D,  he  may  be  restored  to  the  title  and 
possession  of  his  dwellinghouse  and  land  aforesaid.  fFAt/- 
temare  v.  Very^  Jfov.  Termj  1801.    See  the  late  statutes. 

W.  Prescott. 

Note.  Where  there  is  a  mortgage  conditioned  for  the  payment  of 
several  sums  of  money,  at  several  times,  and  the  mortgagee  enters  for  the 
first  default  of  payment,  in  order  to  foreclose,  the  mortgagor,  can  only 
redeem  by  paying  or  tendering  the  whole  amount  due  on  the  mortgage, 
and  not  merely  the  amount  of  the  sum,  for  the  non-payment  of  which 
the  entry  was  made.     Mann  v.  Richardson,  21  Pick.  355. 

If  the  whole  sum  is  not  due,  the  court,  upon  payment  of  so  much  as 
is  due,  will  make  a  special  decree,  leaving  the  mortgagee  in  possession, 
until  the  further  sum  shall  become  due.     Ibid.     See  5  Pick.  259. 

But  suppose  a  mortgage  to  be  given  for  SI 000  to  be  paid  Jan.  1, 1840, 
and  for  the  sum  of  S 1000  to  be  paid  Jan.  1,  1847,  and  on  default  of  pay- 
ment of  the  first  sum  the  mortgagee  enters  to  foreclose,  is  it  to  be  under- 
stood that  the  mortgagor,  in  order  to  redeem  in  1842,  must  tender  the 
sum  of  SiOOO  to  become  due  in  1847,  as  well  as  the  sum  due  in  1840  ? 
No,  he  tenders  the  first  sum,  and  the  mortgagee,  af\er  accepting  it,  is  en- 
titled to  retain  possession,  at  common  law,  until  the  second  breach  (viz, 
in  1847)  takes  place.  Af^er  the  second  breach,  he  ought  to  give  notice, 
that  he  shall  hold  possession  for  the  purpose  of  foreclosing,  and  the  fore- 
closure will  then  take  place  at  the  expiration  of  three  years  from  the 
time  of  that  notice. 
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Scire  Facias  an  the  Absconding  Aciy  1738,  ch,  16,  see,  4. 

Whereas  L  and  S,  by  the  consideration  of  our  Court  of 
C.  P.,  holden  at  &.C.,  on  &.€.,  recovered  judgment  for  the 
sum  of  $ —  damages,  and  costs  of  suit,  taxed  at  $ — ,  against 
the  goods  and  effects  of  F  A  [an  absconding  and  absent 
debtor]  in  the  hands  of  M,  as  agent  and  trustee  of  ssgd  F. 
And  whereas  said  L  and  S  afterwards,  at  &c.,on  &.c.,  pur- 
chased out  of  the  clerk's  office  of  our  said  court,  our  writ  of 
execution  upon  that  judgment,  in  due  form  of  law,  returna- 
ble into  said  court  then  next  to  be  holden  at  4*c.,  directed 
to  the  sheriff  &c.,  commanding  him  to  serve,  execute,  and 
return  the  same,  according  to  the  precept  thereof.  And 
whereas  the  ssdd  writ  of  execution  was  afterwards,  at  &c., 
on  the  same  day,  delivered  to  one  Y,  then  and  ever  since  one 
of  our  deputy-sheriffs  for  said  county  of  ^c,  who  thereaf- 
terwards  on  the  same  day,  required  the  said  M  to  discover, 
expose,  and  subject  the  goods,  leffects,  and  credits  of  the 
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said  F,  in  his  hands,  to  be  taken  in  execution  for  the  satis- 
faction of  the  said  judgment,  which  the  said  M  then  and 
there  refused  to  do ;  whereupon  the  said  V  returned  the 
said  execution  into  our  Court  of  C.  P.,  holden  at  &c.,  on 
&c.,  and  returned  thereon,  that  he  had  made  diligent  search 
after  the  goods,  chattels,  rights,  and  credits  of  the  said  F, 
whereon  to  levy  the  said  execution,  and  could  not  find  iu 
his  precinct,  nor  in  the  hands  of  said  M,  nor  would  the  s  tid 
M  show  or  disclose  any  to  him,  whereon  to  levy  the  said 
execution;  by  means  of  all  which,  the  said  L  and  S  are  in 
danger  of  losing  all  benefit  from  said  judgment,  so  recovered 
as  aforesaid  ;  and  having  supplicated  us  to  grant  a  remedy 
in  that  behalf;  willing  therefore  that  justice  be  done  to  all 
our  citizens,  we  command  you  that  you  make  known  to  the 
said  M,  if  he  may  be  found  in  your  precinct,  that  he  appear 
belbre  our  justices  of  our  Court  of  C.  P.  &c.,  to  answer  to 
the  said  L  and  S,  and  show  cause,  if  any  he  hath,  why  judg- 
ment should  not  be  entered  up  against  him,  for  the  said  sum, 
as  of  his  own  proper  goods  and  estate,  and  execution  be 
thereupon  awarded  accordingly.  And  have  you  there  this 
writ,  &c.    Witness,  &c.  Parsoit s. 

Note.     The  part  between  crotchets  may  be  omitted  under  the  Trustee 
Act. 

Scire  facias^  hy  administrator  de  bonis  non  v.  Executor  for  waste* 

Whereas  F,  of  &e.,  as  administrator  of  the  goods,  chat- 
tels, rights,  and  credits  of  S,  late  of  &c.,  not  administeied 
upon  by  R,  former  administrator  thereon,  before  the  justices 
of  our  Court  of  C,  P.,  holden  on  &c.,  at  &c.,  by  the  consid- 
eration of  said  justices,  recovered  judgment  against  the 
goods  and  estate  of  D,  late  of  &c.,  (estate,  in  the  hands  of 
U,  as  he  was  executor  of  the  last  will  and  testament  of  the 
said  D,  for  the*  sum  of  S —  damages,  and  also  % —  for  costs 
and  enlarges,  by  him  about  his  suit  in  that  behalf  expended, 
as  to  us  appears  of  record ;  and  although  judgment  thereof 
be  rendered  as  aforesaid,  yet  execution  of  the  said  damages 
and  costs  doth  yet  remain  to  be  made.  And  the  said  F,  in 
his  said  capacity,  on  &c.,  sued  out  his  writ  of  execution,  in 
due  form  of  law,  on  the  same  judgment,  against  the  goods 
and  estate  of  the  said  D  in  the  hands  of  the  said  H,  return- 
able into  the  clerk's  ofiice  of  the  said  court,  within  three 
months  then  next  ensuing ;  and  delivered  the  same  on  the 
same  day,  at  &c.,  to  be  duly  served,  to  W,  then  and  ever 
s.nce  one  of  the  constables  of  the  said  town  of  &c.,  and 
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who  there,  on  &c.*  made  return  accordingly  of  the  same 
wnt  of  execution,  into  the  said  office,  in  the  words  and  fig* 

ures  following,  viz.  ''Essex  B ,  January  15,  1795.   By 

virtue  of  this  precept,  I  have  made  diligent  search  and  in* 
quiry,  and  cannot  find  any  goods  or  estate  of  the  said  D,  the 
testator  within  named.  And  so  I  return  this  execution  in  no 
part  satisfied ;  ^  and  signed  the  same  with  his,  the  said  W's, 
christian  and  surname,  and  the  addition  of  his  said  office. 
And  the  said  F,  the  said  administrator,  thereupon  hath  made 
suggestion  to  us,  that  the  said  H  hath  wasted  the  goods  and 
estate  of  the  said  D,  the  Xestator ;  whereof  the  said  F,  the 
5aid  administrator,  hath  made  application  to  us  to  provide  a 
remedy  for  him  in  that  behalf.  Now,  to  the  end  that  jus* 
tice  be  done,  we  command  you  that  ^ou  make  known  unto 
the  said  H,  that  he  be  before  our  justices  of  our  said  Court 
of  C.  P.,  to  be  holden  at  &c.,  on  &c.,  to  show  cause,  if  any 
he  has,  wherefore  the  said  F  ought  not,  in  said  capacity,  to 
have  his  execution  against  him,  the  said  H,  for  his  damages 
and  costs  aforesaid ;  and  furth^'r  to  do  and  receive  what  our 
said  court  shall  then  and  there  consider.  And  then  and 
there  have  you  this  writ,  with  your  doings  therem.  Hereof 
fail  not.     Witness,  &c.  Danb. 

NoTB.  A  Scire  Facias  is  a  judicial  writ  and  must  pursue  the  nature.of 
the  judgment.  Therefore,  when  the  judgment  is  against  two,  Scire  Fa- 
cias must  be  so  also.    2  Saik.  598. 

Scire  facias  against  administrator^  on  suggestion  of  waste.  [Coneissform.] 

Whereas  R,  of  &c.,  before  our  justices  &c.,  by  the  con- 
sideration of  our  said  justices,  recovered  judgment  against  the 
estate  of  G,  late  of  &a,  in  the  hands  and  under  the  adminis- 
tration of  S,  of  &c.,  administrator  ^c,  for  the  sum  of^ — ^  for 
costs  and  charges  &c. ;  and  although  judgfaient  be  thereof 
rendered,  and  execution  accordingly  granted  thereon,  yet 
the  same  is  returned  by  N,  then  and  ever  since  a  deputy- 
sheriff  of  &c«,  that  he  bad  made  diligent  inquiry  for  the  es- 
tate of  the  said  G,  in  the  hands  of  the  said  S,  but  could 
find  no  estate  in  his  hands  to  satisfy  the  said  execution  ;  and 
so  he  returned  the  same  in  no  part  satisfied.  And  whereas 
the  said  R,  by  his  petition  to  our  inferior  court  &c.,  held 
^c,  suggested  that  the  said  S  had  virasted  the  said  estate  of 
the  said  G,  to  the  value  of  the  sums  aforesaid,  and  sufficient 
to  satisfy  the  same,  and  prayed  that  a  writ  of  scire  facias 
might  issue  against  him  to  show  causci  if  any  he  have,  why 
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execution  should  not  be  awarded  against  bis  own  estate, 
and  lor  want  thereof,  against  his  body,  for  the  sums  afore* 
said  ;  which  our  said  court  ordered  accordingly.  Now  to 
the  end,  &c.  R.  Daita. 

Scire  facias  against  hail. 

Whereas  A,  of  &c.,  by  the  consideration  of  our  justices 
of  our  Court  of  C.  P.,  holden  at  &c.,  on  &c.  within  and  for 
&c.,  recovered  judgment  against  E,  of  &c.,  for  the  sum  of 
S —  damages,  and  $ —  costs  of  suit ;  whereof  the  said  E 
is  convicted,  as  appears  to  us  of  record ;  and  judgment 
thereof  was  given ;  and  execution  for  the  damages  and  costs 
aforesaid,  in  due  form  of  law,  was  granted  thereon,  to  the 
said  A,  bearing  date  the  &c.,  directed  to  the  sheriff  of  &c«» 
and  returnable  into  our  Court  of  C.  P.,  to  be  holden  at  Slc^ 
within  &c.,  on  &c.,  which  said  writ  was  thereafterwards 
4:ommitted  to  6,  then  and  ever  since  a  deputy-sheriff  of 
•&C.,  to  be  executed  and  returned  according  to  law.  And 
afterwards,  viz.  on  &c.,  at  &c,,  the  said  G  made  return  of 
Ihe  same  writ  of  execution  into  our  said  Court  of  C.  P^ 
holden  at  &c.,  on  &c.,  with  his  indorsement  thereon,  in  the 
-words  and  figures  following  [here  insert  the  return^']  as  by 
the  writ  of  execution,  now  on  file  in  the  clerk's  office  of  our 
said  court,  of  record  appears.  And  the  said  A  avers  that  the 
said  E  bath  avoided,  and  that  the  same  judgment  remains 
:in  lull  force,  not  satisfied,  reversed,  or  annulled  ;  and  where- 
as, heretofore,  when  the  said  E  was  taken  by  the  original 
writ,  on  which  said  judgment  was  given,  viz.  on  &c.,  at  &c., 
S,  of  &c.,  by  his  bond  to  our  sheriff  of  &c.,  under  his  band 
and  seal  duly  executed,  then  and  there  became,  and  was 
ba'l  and  surety  for  the  said  E,  upon  the  said  original  writ, 
not  only  for  the  said  E's  appearance  at  the  court  to  which 
the  said  writ  was  returnable,  and  answering  to  the  said  A, 
in  his  plea  therein  declared  ;  but  also  for  the  said  E^s  abid« 
ing  the  final  judgment  thereon,  and  not  avoiding ;  as  by  the 
bail-bond,  bearing  date  the  &c.,  in  court  to  be  produced, 
appears :  nevertheless,  the  said  E  did  not  appear  at  our  said 
•court,  when  and  where  the  same  original  writ  was  retuma* 
ble ;  nor  did  he  answer  to  the  plea  of  the  said  A,  therein 
^declared  against  him  ;  nor  has  he  any  way  abided  or  per* 
formed  the  judgment  aforesaid  of  our  said  court  thereon ; 
but  hath  avoided,  and  a  return  of  non  e$t  mvtntun  hath 
been  du'y  made  on  the  writ  of  execution  issued  against  bim 
on  said  judgment  as  aforesaid ;  and  the  same  remains  whollj 
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unsatisfied,  as  we  have  heard  from  the  suggestion  of  the 
said  A  ;  and  he  hath  supplicated  us  to  provide  remedy  for 
him  in  this  behalf;  and  we,  willing  that  justice  be  done  in 
the  premises,  command  you  that  you  make  known  to  the 
said  S,  that  he  be  before  our  justices  of  our  Court  of  C.  P* 
to  be  holden  at  &c«i  within  &c.,  on  &c.,  then  and  there  to 
show  cause  (if  any  he  have)  why  the  said  A  should  not 
have  his  execution  against  said  S,  for  his  damages  and  costs 
aforesaid,  and  further  to  do  and  receive  what  our  said  court 
shall  then  and  there  consider  concerning  him,  in  this  behalf; 
and  then  and  there  have  you  this  writ,  &c.    Witness,  &c. 

The  samBf  in  a  thorlerfomu 

Whereas  R,  of  Slc^  before  our  justices  of  our  Inferior 
Court  of  C.  P.,  holden  at  &c.,  on  &c.,  by  the  consideration 
of  our  said  justices,  recovered  against  I,  of  &.c.,  the  sum  of 
$ — ,  and  also  $ —  for  costs  and  charges,  by  him  about  his 
suit  in  that  behalf  expended  ;  whereot  the  said  I  is  convict 
as  to  U3  appears  of  recQrd  ;  and  although  judgment  be 
thereof  rendered,  and  our  writ  of  execution  thereupon 
issued,  on  &c.,  directed  to  the  sheriff  of  &c.,  which  was 
afterwards  duly  delivered  to  H,  then  and  ever  since  a  dep* 
uty-sheriff  of  the  same  county,  to  be  executed  according  to 
law ;  yet  the  said  I  hath  not  abode  the  judgment  aforesaid, 
but  ever  since  the  giving  of  the  same,  hath  avoided,  so  that 
he  could  not  be  found  ;  and  ^he  aforesaid  deputy- sheriff  hath 
returned  upon  the  said  writ,  into  our  said  court,  held  at  Slc. 
on  &c.,  when  and  where  the  same  writ  was  returnable,  that 
\here  insert  the  return;']  and  so  returned  it  in  no  part  satis- 
fied ;  and  the  said  R  saith,  that  the  judgment  aforesaid  is 
still  altogether  unsatisfied,  and  remains  in  full  force ;  where** 
of  the  said  R  hath  supplicated  us  to  provide  remedy  for  him 
in  this  behalf.  Now,  to  the  end  that  justice  be  done,  we 
command  you  to  make  known  unto  L,  of  &c.,  who  was  bail 
and  surety  for  the  said  I  upon  the  original  process,  where- 
upon the  judgment  aforesaid  was  given,  not  only  for  his  ap- 
pearance to  answer  the  plaintiff  upon  the  process  aforesaid, 
but  also  for  his  abiding  the  judgment  of  said  court,  that 
should  be  given  thereon,  that  he  be  before  our  justices 
&c.,  to  show  cause,  if  any  he  have,  wherefore  the  said 
R  should  not  have  judgment  and  execution,  &c.  [as  before.'] 

R.  Dana. 
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PMitum  hf  feme  c&vert  for  license  to  seU  real  eeUOe^  her  kuehand  A«v- 

4ng  deserted  her. 

To  the  Hon.  8lc.  H  T,  wife  of  B  T,  late  of  &c.,  mari- 
ner, respectfully  represents,  that  the  said  B  T  hath  absent- 
ed himself  from  this  commonwealth,  and  hath  deserted  bis 
said  wife,  and  hath  not  made  any  provision  for  the  support 
and  maintenance  of  herself  or  of  her  child  which  she  has 
had  by  the  said  B  T ;  that  the  said  B  T  and  the  said  H 
T  are  seized  in  fee,  in  her  right,  of  the  real  estate  following^ 
viz.  &c, ;  wherefore  the  said  H  T  prays  this  honorable 
court  to  empower  and  enable  her,  during  the  absence  of  her 
said  husband  from  this  commonwealth,  in  her  own  name,  to 
make  and  execute  any  contract,  either  under  seal  or  other- 
wise, and  by  deed  to  sell  and  convey  all  her  interest  in  said 
real  estate,  and  to  commence,  prosecute,  and  defend  anj 
suit  in  law  or  equity  to  final  judgment  in  the  same  manner^ 
as  fully  and  to  all  intents  and  [iurposes,  as  if  she  was  sole 
and  unmarried,  according  to  the  statute  in  such  case  made 
and  provided,  &c. 

Note.  Tlie  above  petition  is  drawn  under  Mass.  Stat,  of  1787,  di. 
32,  sec.  1.  Under  Rev.  Stat.  cb.  77,  sec.  1,  *^  when  any  married  man 
shall  absent  himself  from  the  state,  abandoning  his  wife  and  not  making 
sufficient  provision  for  her  maintenance,  if  the  wife  is  at  the  age  of 
twenty-one  years^  the  Supreme  Judicial  Court  may,  on  her  petition,  au- 
thorize her  to  sell  and  convey  her  real  estate,  or  any  part  thereof,  and 
also  any  personal  estate,  which  shall  at  any  time  have  oome  to  the  hi»* 
band,  by  reason  of  the  marriage,  and  which  may  remain  within  the  state 
undisposed  of  by  him.'^ 

In  addition  to  the  allegations  contained  in  the  above  petition,  a  petition 
under  this  clause  in  the  Rev.  Stat,  should  allege  the  wife  to  be  of  the  age 
of  twenty-one  years. 

If  the  application  is  for  the  sale  of  personal  estate,  the  personal  estate 
should  be  described  particularly,  and  it  should  appear  that  it  came  to  the 
husband  by  reason  of  the  marriage,  and  that  it  remains  within  the  com* 
monwealth  undisposed  of  by  him. 

By  administrator. 

To  the  Hon.  the  Justices  &c.  H  P  of  &c.,  gentleman, 
administr;)tor  of  the  goods  and  estate,  which  were  ot  £  D, 
late  of  &C.,  Esq.,  deceased,  intestate,  respectfully  rep- 
resents, that  the  debts  due  from  the  estate  of  the  said  in- 
testate, amount  to  $ —  more  than  all  his  personal  estate  ; 
that  the  ssdd  intestate  died  seized  of  the  real  estate  herein* 
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after  described,  mz.  &c. ;  he  therefore  prays  that  he  may 
be  licensed  and  authorized  to  sell  and  convey  so  much  of 
the  real  estate  of  the  said  deceased,  as  will  raise  the  said 
sum  of  $-^,  with  incidental  charges,  under  such  regulations 
as  are  provided  by  law,  &c. 

Bp  guardian  of  a  person  non  compos  mentis. 

To  the  Hon.  &c.  H  P,  of  &c.,  gentleman,  guardian  of 
£  D,  of  &c.,  a  person  non  compos  mentis^  respectfully  rep- 
resents, that  the  said  £  D  is  seized  of  real  estate  in  M 
aforesaid,  of  the  value  of  $ — ^  and  personal  estate  of  the 
value  of  $^^ ;  that  the  said  £  D  is  living  at  a  great  ex- 
pense ;  and  has  already  incurred  debts  to  the  amount  of 
0 — ;  and  that  the  income  of  the  said  estate  is  not  sufficient 
to  support  the  said  E  D.  The  said  petitioner  therefore 
prays,  that  he  may  be  licensed  and  empowered  to  sell  and 
convey  all  the  real  estate  of  the  said  £  D,  upon  giving  bonds 
according  to  Jaw,  &c. 

Bff  guardian  of  minors. 

To  the  Hon.  &c.  A  B,  of  &c.,  gentleman,  guardian  of 
W  X  and  Y  Z,  minors,  and  children  of  M  N,  late  of  &c. 
£sq.,  deceased,  respectfully  represents,  that  the  said  minors 
are  seized  in  fee  simple,  each  of  one  undivided  third  part  of 
a  certain  lot  of  land,  situate  fcc,  bounded  and  described  as 
follows,  viz.  &c. ;  that  it  would  be  for  the  benefit  of  the  mi- 
nors, that  all  their  interest  in  said  estate  should  be  disposed 
of,  and  the  proceeds  be  put  out  and  secured  to  them  on  in- 
terest ;  he  therefore  prays  this  honorable  court  to  authorize 
some  suitable  person  or  persons  to  sell,  and  by  good  and 
sufficient  deeds  to  convey  all  the  estate  of  the  said  minors, 
9uch  person  or  persons  giving  bonds^  and  observing  the  rvles 
and  directions  of  law  in  such  cases  fnade  andprovided^  S;c. 


COMPLAINTS. 


For  qfirmation  of  judgment  because  appellee  {original  defendant)  haih 

not  prosecuted  his  appeal  from  a  judgment  of  Justice  of  ike  Peace. 

» 

Complaint.  £ssex  ss.  To  the  Honorable  the  Court  of 
&c.  complains,  R  R,  of  &c.,  against  D  D,  of  &c.,  for  that 
he,  the  said  R  R,  before  T  H,  £sq.,  one  of  the  justices  ^c^ 
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on  &c.,  recovered  judgment  against  the  said  D  D  for  the 
sum  of  $«—  damages  and  costs  of  suit,  from  which  judg- 
ment the  said  D  D  appealed  to  this  court,  and  recognized 
to  prosecute  such  appeal,  but  has  failed  so  to  do ;  wherefore 
the  said  R  R  prays  affirmation  of  said  judgment,  with  ad- 
ditional  damages  and  costs.  S.  Sew  all. 

For.n^rtMtian  0/ judgment^  lecanue  appellee  {original  plaintiffs)  hoik 
not  prosecuted  hi*  appeal  from  the  judgment  of  Common  Fleas. 

Complaint.  Suffolk  ss.  To  the  HonoraUe  the  Court  of 
&c.  R  Ry  of  &c.,  complains  that  at  a  court  of  &c.,  held 
at  &c.,  on  &c.  last^  within  and  for  the  said  county  of  &LC., 
he  recovered  judgment  against  D  D,  of  &c.,  for  the  sum  of 
$ —  and  costs  of  suit,  from  which  judgment  the  sdd  D  D 
appealed  to  this  honorable  court  and  recognized  to  prose- 
cute the  same,  but  failed  so  to  do;  wherefore  the  complain- 
ant  prays  affirmation  of  said  judgment,  with  additional  costs. 

B.   HlTCHBORNB. 

For  coslt^  because  plaintiff  hath  not  entered  hie  action  at  Court  of  Com- 
mon  Phas^  where  the  defendant  loas  served  with  a  summons. 

Complaint.  Essex  ss.  To  the  Honorable  the  justices 
of  the  Court  of  &c.,  complains,  R  R  r.  D  D,  for  that 
he,  the  said  R  R,  was  summoned  at  the  suit  of  the  said  D 
D  to  appear  in  this  court  at  the  term  aforesaid,  but  the  said 
D  D  has  failed  to  enter  his  said  action,  and  has  discontin- 
ued the  same ;  wherefore  the  sdd  R  R  prays  judgment  ior 
his  costs  in  this  behalf  sustained.  S.  Scwall. 

For  costSy  because  plaintiff  haih  not  entered  his  action^  where  the  d«- 

fendant  was  arrested. 

Complaint.  Suffolk  ss.  To  the  Honorable  the  Court 
of  &c.  R  R,  of  &c.,  complains,  that  on  4^c.  your  complain- 
ant, being  then  resident  at  said  &c.,  was  arrested  by  virtue 
of  a  writ  issuing  from,  duly  returned  to,  and  on  the  files  of 
said  court,  and  your  complainant  was  thereby  obliged  to  give 
bail  for  his  appearance  to  answer  to  D  D,  of  &c.,  in  a  plea 
of  the  case,  as  appears  by  the  files  of  this  court ;  at  which 
time  the  said  D  D  neglected  to  enter  his  said  action ; 
wherefore  your  complainant  prays  judgment  against  the  said 
D  D,  for  his  costs,  by  reason  of  the  non-entry  oi  the  said 
D  D  of  his  writ  aforesaid.  B.  Hitchborne. 
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627 

Personal  property.  Trespass  on              ... 

572 
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Hents,  Debt  for           •            »                 -            - 

520 
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Trover,  Action  of        •            -                •            • 

461 

Use  and  occupation.  Assumpsit  for      • 
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Varianco               •                 .                .            - 
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Jtftfm.  — There  are  other  annotati<M]s  annexed  to  particular 'fonnB,  bot 
it  was  considered  unnecessary  to  notice  them  particularly,  being  numer* 
ous  and  usually  very  short  and  concise. 
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